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BRRATA. 

On  page  84,  par.  3,  last  line,  "contract**  should  be  "control." 

On  page  lOB,  par.  8,  line  8,  "divided"  snould  be  "diverted." 

On  page  157,  the  case  cited  from  93  Mich,  should  be  from  89  Mich. 

On  pages  180  and  181,  McGaughey  should  be  McCaughey. 

On  page  190  par.  6  line  1,  "evidence"  should  be  "existence.** 

On  page  877,  par.  2,  last  line,  the  word  "devises*'  should  be  "devices.** 

On  page  406,  the  name  of  Junior  counsel  for  respondents  should  be  Coke  <&  Coke. 
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HAKTHOBN  v.  aUIKN. 

[69  Pac.  817.] 

Agreement  Not  Constitutino  a  Pabtnesship. 

A  contract  by  which  defendant  leases  fishery  grounds  to  plaintiff,  who 
agrees  to  establish  and  operate  a  fishery,  advancing  all  money  necessary 
therefor,  and  to  pay  defendant  half  the  net  proceeds  as  rental,  and  it  is 
agreed  that  each  shall  bear  half  the  cost  of  the  Improvements,  and  of  main- 
taining and  operating  the  fishery,  is  not  a  partnership,  so  that,  plaintiff  not 
having  established  a  fishery,  but  merely  made  an  abortive  attempt,  defendant 
is  not  bound  to  pay  any  of  the  cost 

Excuse  for  Breach  of  Contract. 

That  work  was  more  expensive  than  any  one  anticipated  is  no  excuse  for 
breach  of  a  contract  to  do  it. 

From  Columbia:  Thomas  A.  McBride;,  Judge. 

This  is  a  suit  by  J.  O.  Ilanthorn  against  James  Quinn  for 
the  dissolution  of  an  alleged  partnership,  and  for  an  account- 
ing. The  defendant  is  the  owner  of  fishing  gi'ounds  and  a 
fishing  right  on  the  Columbia  River.  Prior  to  1894  he  had 
operated  fish  traps  thereon,  but  they  were  partly  washed  out 
and  destroyed  by  the  flood  of  that  year.  In  the  fall,  he  ap- 
proached the  plaintiff,  who  is  a  cannery  man  in  Astoria,  with 
the  design  of  making  some  arrangement  by  which  the  ground 
could  be  cleared  of  the  remnants  of  the  fish  traps,  and  oper- 
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ated  as  a  seining  ground.  The  plaintiff  agreed  to  examine 
into  the  matter,  and  ascertain  whether  the  project  was  feasi- 
ble. After  making  a  somewhat  careful  examination,  and  be- 
lieving that  the  ground  could  be  profitably  operated  as  a 
fishery,  he  made  an  offer  to  buy  the  property,  which  the 
defendant  declined,  but  proposed  **t>o  go  in  with  him  on  some 
proposition. ' '  After  discussing  the  matter  for  a  time,  the 
parties  executed  the  following  written  agreement : 

*  *  This  Agreement,  made  and  entered  into  this  11th  day  of 
March,  1895,  by  and  between  James  Quinn  and  Jane  S.  Quinn, 
his  wife,  of  Columbia  County,  Oregon,  and  J.  0.  Hanthorn,  of 
Astoria,  Clatsop  County,  Oregon,  witnesseth: 

'*  First,  That  the  said  James  Quinn  and  Jane  S.  Quinn,  in 
consideration  of  the  sum  of  one  dollar  and  other  valuable  con- 
sideration to  them  in  hand  paid  by  the  said  J.  0.  Hanthorn, 
the  receipt  whereof  is  hereby  acknowledged,  and  the  further 
consideration  of  the  several  and  the  mutual  agreements  of  the 
parties  hereto,  herein  contained,  to  be  by  them  kept  and  per- 
formed, have  let,  leased,  and  demised,  and  by  these  presents 
do  let,  lease,  and  demise,  unto  the  said  J.  O.  Hanthorn,  his 
heirs  and  assigns,  for  a  term  of  ten  years  from  the  date 
hereof,  for  fishery  purposes,  the  following  described  rights 
and  premises,  to  wit : 

**  (1)  All  the  shore,  between  high  and  low-water  marks,  of 
the  Columbia  River  adjacent  to  that  portion  of  the  Eben  Weld 
donation  land  claim  in  Columbia  County,  Oregon,  now  owned 
by  them,  together  with  all  fishery  rights  and  privileges  now 
owned  by  them,  or  which  they  may  hereafter  acquire,  in  front 
of  said  premises,  in  the  waters  of  the  Columbia  River;  pro- 
vided, that  no  seines  shall  be  drawn  or  traps  constructed  upon 
any  portion  of  said  premises  lying  within  one  thousand  feet  of 
the  northwest  comer  of  the  premises  owned  by  said  James 
Q\iinn  and  Jane  S.  Quinn,  save  and  excepting  one  trap,  which 
may  be  constructed  at  or  near  the  west  line  of  said  premises. 

**  (2)  That  tract  or  parcel  of  land  bounded  by  beginning  at 
a  point  in  the  shore  line  of  the  Columbia  River  twelve  hun- 
dred and  sixty  feet  easterly  or  northeasterly  from  the  north- 
westerly corner  of  the  said  portion  of  the  said  Eben  Weld 
donation  claim,  now  owned  by  them,  and  running  thence,  east- 
erly or  northeasterly,  along  the  said  shore  line,  a  distance  of 
one  thousand  feet;  thence  easterly  or  southeasterly,  at  right 
angles  to  said  shore  line,  a  distance  of  one  hundred  feet; 
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thence  westerly  or  southwesterly,  a  distance  of  one  thousand 
feet,  to  a  point  one  hundred  feet  distant  from  the  "place  of 
beginning;  and  thence  to  the  place  of  beginning,— for  the  pur- 
pose of  erecting  thereon  any  and  all  structures  convenient  and 
desirable  for  use  in  carrying  on  a.  fishery  upon  and  in  front  of 
the  shore  of  the  Columbia  River. 

**(3)  The  joint  use,  with  ourselves,  of  the  wharf  now  con- 
structed and  situate  upon  the  leased  premises  at  a  point  com- 
monly known  as  *  Quinn 's  Landing.' 

'*(4)  A  right  of  way  over  said  Eben  Weld  donation  land 
claim,  adjacent  to  the  said  shore,  above  described,  of  suflScient 
width  for  the  construction  of  a  road  thereon,  by  which  all  por- 
tions of  the  said  shore  may  be  reached,  together  with  the  right 
to  construct  such  a  road  thereon  as  may  be  deemed  desirable 
and  convenient  in  carrying  on  the  fishing  business  on  said 
leased  premises,  and  for  the  purpose  of  drawing^  and  landing 
seines  and  other  fishing  gear  or  fish  thereon,  or  for  landing  or 
moving  thereon  utensils  and  materials  for  the  construction  of 
fish  traps,  or  other  structures  for  the  taking  and  landing  of 
fish  thereon. 

**(5)  The  privilege  of  pasturing  upon  their  lands,  includ- 
ing the  said  donation  land  claim  of  Eben  Weld  and  other 
lands  adjacent  thereto,  at  all  times  of  the  year,  all  horses  and 
other  stock  used  by  the  said  J.  0.  Hanthorn  in  carrying  on 
and  operating  a  fishery  on  the  premises  herein  leased  to  him, 
or  which  may  hereafter  be  leased  to  him,  pursuant  to  the 
terms  and  conditions  of  {his  agreement. 

**And  we,  the  said  James  Quinn  and  Jane  S.  Quinn,  do 
hereby  covenant  and  agree  with  the  said  J.  0.  Hanthorn  that 
we  are  the  owners  and  are  in  possession  of  the  premises,  rights, 
and  privileges  hereinbefore  described,  and  that  we  will,  and 
our  heirs,  executors,  and  administrators  shall,  warrant  and 
defend  the  said  J.  0.  Hanthorn,  his  heirs,  executors,  admin- 
istrators, and  assigns,  in  the  peaceable  use  and  occupation 
and  enjojinent  of  the  said  leased  premises,  for  and  during  the 
term  for  which  this  lease  is  given,  against  the  lawful  claims 
and  demands  of  all  persons  whomsoever. 

''Second,  That  the  said  J.  0.  Hanthorn,  in  consideration  of 
the  premises,  and  of  the  covenants  and  agreements  of  the  said 
James  Quinn  and  Jane  S.  Quinn,  herein  contained,  hereby 
covenants  and  agrees  that  he  will  take  charge  of  the  aforesaid 
described  premises  and  rights  and  privileges,  and  will,  in  the 
first  instance,  each  year,  advance  all  moneys  necessary  there- 
for, and  will  construct  all  necessary  buildings,  and  make  all 
necessary  improvements,  and  supply  all  necessary  gear  and 
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plant,  in  order  to  establish  and  operate  upon  said  leased  prem- 
ises a  fishery  for  catching  salmon  and  other  fish^  and  will  oper- 
ate, conduct,  and  carry  on  said  fishery,  and  will  either  take  the 
fish  caught  thereat  at  a  price  not  less  than  the  average  price 
paid  for  such  fish  by  the  cannery  men  on  the  Columbia  River, 
at  the  time,  or  sell  and  dispose  of  the  same  to  other  parties  at 
such  price  or  prices,  and  will  keep  full  and  correct  books  of 
account  of  all  transactions  relating  thereto,  which  books  shall 
at  all  times  be  open  to  the  inspection  of  all  parties  interested 
therein,  and  pay  over  to  the  said  James  Quinn,  at  the  end  of 
each  fishing  season,  one  half  the  net  proceeds  derived  from 
said  fishery,  after  paying  all  expenses  and  indebtedness  in- 
curred in  establishing,  conducting,  and  operating  the  same. 

*  *  And  it  is  hereby  mutually  agreed,  by  and  between  the  said 
James  Quinn  and  J.  0.  Hanthorn : 

**  (1)  That  they  will  each  bear  one  half  of  the  cost  and  ex- 
pense of  said  buildings,  improvements,  and  gear  and  plant,  and 
the  necessary  cost  and  expense  of  maintaining  and  operating 
said  fishery  and  everything  connected  therewith,  and  that  they 
will  share  equally  in  the  profits  and  losses  of  said  fishery. 

'*  (2)  That  in  the  event  of  the  said  James  Quinn,  or  the  said 
J.  O.  Hanthorn,  desiring  to  sell  or  dispose  of  his  interest  in 
said  fishery,  or  the  proceeds  arising  therefi-om,  or  of  any  inter- 
est he  may  have  in  this  contract,  he  shall  give  to  the  other  the 
first  privilege  of  buying  the  same,  at  the  price,  and  upon  the 
terms,  at  which  it  is  offered. 

*  *  Third,  That  the  said  James  Quinn  and  Jane  S.  Quinn,  in 
consideration  of  the  said  payments,  and  of  the  individual  and 
mutual  agreements  of  the  parties  hereto,  hereinbefore  con- 
tained, hereby  agree  that  the  said  J.  0.  Hanthorn,  his  heirs  or 
assigns,  shall  have  the  first  right  or  option  to  purchase,  at  the 
average  going  price  paid  at  the  time  by  cannery  men  on  the 
Columbia  River  for  such  fish,  any  and  all  fish  caught  by  them, 
or  by  any  other  person  or  persons,  upon  any  lands  or  prem- 
ises now  owned  or  controlled  by  them,  and  which  is  contiguous 
to  the  said  Eben  Weld  donation  land  claim,  or  any  tract  which 
is  contiguous  thereto,  or  the  shore  adjacent  thereto,  during  the 
term  for  which  this  lease  is  given,  and  so  long  as  the  said  lands 
and  premises  shall  be  owned  by  them  or  their  heirs ;  and  in  the 
event  of  their  desiring  to  sell  or  lease  any  such  lands  or  prem- 
ises which  are  suitable  for  fishery  purposes,  separate  from 
their  other  lands,  if  the  same  are  offered  for  sale,  the  said  J.  0. 
Hanthorn,  his  heirs  or  assigns,  shall  have  the  first  right  to 
purchase  the  same,  at  the  price  and  upon  the  terms  at  which 
they  are  offered,  and,  in  the  event  of  their  desiring  to  lease  the 


Aug.  1902.]  Hanthorn  v.  Quinn.  5 

same,  then  the  said  J.  0.  Hanthorn,  his  heirs  or  assigns,  shall 
have  the  first  right  to  lease  the  same  upon  the  same  terms  and 
conditions  are  contained  in  this  lease. 

**In  witness  whereof,  the  parties  hereto  have  hereunto  set 
their  hands  and  seals,  the  day  and  year  first  above  written. 
In  duplicate : 

Executed  in  presence  of—  Jane  S.  Quinn.  [Seal.] 

Frank  J.  Taylor,  James  Quinn.  [Seal.] 

Charles  E.  Runyon.  James  0.  Hanthorn.   [Seal.] 

**  State  of  Oregon,  County  of  Clatsop— ss.:  This  certifies 
that  on  this  11th  day  of  March,  1895,  before  me,  a  Notary 
Public  in  and  for  the  State  of  Oregon,  personally  came  the 
above  named  James  Quinn  and  Jane  S.  Quinn,  who  are  per- 
sonally known  to  me  to  be  the  persons  described  in,  and  who 
executed,  the  same,  freely  and  voluntarily,  for  the  uses  and 
purposes  therein  named. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  af- 
fixed my  notarial  seal  the  day  and  year  last  above  written. 

[Seal.]  Frank  J.  Taylor, 

Notary  Public  for  Oregon. ' ' 

The  plaintiff  thereupon  proceeded  with  the  work  of  prepar- 
ing the  grounds  referred  to  in  the  agreement  for  fishery  pur- 
po.ses,  which  he  continued  until  the  spring  of  1898,  but  owing 
to  the  difficulties  encountered  in  removing  the  snags,  piling, 
and  other  remnants  of  the  wrecked  fish  traps,  he  did  not  suc- 
ceed in  his  effort,  and  his  expenses  exceeded  the  receipts  about 
$16,000.  In  the  fall  of  1897,  he  demanded  of  the  defendant 
repayment  of  one  half  the  money  so  expended  to  that  time, 
with  which  demand  the  defendant  refused  to  comply,  claim- 
ing that  he  was  not  liable  under  the  contract  for  any  part  of 
such  expenses.  The  plaintiff,  nevertheless,  tried,  during  the 
spring  of  1898,  to  put  the  ground  in  proper  condition  for  a 
fishery,  but  without  success.  He  thereupon  abandoned  further 
effort  in  that  direction,  but  in  the  fall  of  the  year  undertook 
to  erect  a  fish  trap  on  the  ground,  whereupon  the  defendant 
and  his  wife  notified  him  in  writing  that  they  declined  to 
further  recognize  as  valid  the  contract  set  out  in  the  com- 
plaint. The  business  in  connection  with  the  proposed  fishery 
was  conducted  under  the  name  of  Hanthorn  &  Quinn,  and  all 
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J.  Taylor  and  Fulton  Bros.,  with  an  oral  argument  by  Mr, 
Taylor  and  Mr.  Ckas.  W.  Fulton. 

Mr.  Justice  Bean,  after  stating  the  facts,  delivered  the 
opinion  of  the  court 

There  is  no  controversy  as  to  the  amount  to  be  recovered  in 
case  the  defendant  is  liable.  Nor  is  there  any  serious  question 
that  the  written  contract  set  out  in  the  complaint  does  not 
embody  the  terms  of  the  agreement  between  the  parties.  The 
defendant  alleges,  and  gave  some  evidence  tending  to  show, 
that  it  should  have  contained  a  provision  exonerating  him 
from  liability  for  any  losses  incurred  in  conducting  the  enter- 
prise, and  that  it  was  omitted  from  the  agreement  by  mistake ; 
but  it  is  very  clear  from  the  testimony  that  the  written 
instrument  contains  the  actual  terms  of  the  contract  between 
the  parties,  and  was  so  understood  by  them  before  it  was 
executed.  The  defendant  admits  that  the  question  of  proba- 
ble losses  was  discussed  while  the  contract  was  in  course  of 
preparation,  but  says  it  was  understood  that  he  should  not  be 
liable  for  any  loss,  and  it  was  intended  that  such  a  provision 
should  be  inserted  in  the  contract.  Judge  Taylor,  who  pre- 
pared the  contract,  on  the  other  hand,  says  that  the  question 
was  mentioned,  and  he  told  the  parties  that  then  was  the  time 
to  settle  all  such  matters,  as  the  written  contract  a&er  its  exe- 
cution, would  prevail;  that  plaintiff  and  defendant  ta.lked 
the  subject  over,  and  finally  came  to  an  agreement  upon  that 
point,  which  was  first  reduced  to  writing  in  pencil,  read  over 
to  the  parties,  and,  after  having  been  finally  agreed  upon, 
embodied  in  the  contract,  which  was  then  read  over  to  and 
signfl^^'  the  parties  in  duplicate.  The  plaintiff  says  that 
iji  '  le  preparation  of  the  agreement,  they  came  to  the 
1  profits  and  losses,  the  defendant  and  his  wife  sug- 
it  he  should  take  all  the  chances,  but  he  refused 
•  to  that  proposition,  and  told  them,  if  they  insisted 
,  he  would  go  no  further  with  the  agreement;  that  it 
I  ally  understood  and  agreed  that  they  should  share 
ly  in  the  losses,  if  any,  and  the  contract  was  prepared 
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books  of  account  kept,  and  all  bills  rendered,  in  that  name. 
The  plaintiff,  however,  had  entire  control  thereof,  hired  and 
discharged  all  employes,  and  furnished  the  means  with  which 
to  pay  the  expenses.  The  defendant,  who  resided  near  by, 
took  considerable  interest  in  the  work,  advised  with  the  plain- 
tiff from  time  to  time,  was  familiar  with  the  progress  thereof, 
and  at  the  plaintiff's  request  0.  K.'d  or  approved  a  part  of  the 
time  checks  and  bills  incurred  in  its  prosecution.  After  de- 
fendant's refusal  to  pay  any  part  of  the  money  advanced  and 
expended  by  the  plaintiff  in  attempting  to  establish  a  fishery 
on  the  leased  premises,  and  his  notice  to  plaintiff  to  desist 
from  the  further  use  thereof  for  any  purpose  whatever,  this 
suit  was  brought  for  an  accounting;  the  complaint  alleging 
that  the  defendant  and  plaintiff  were  partners  in  the  enter- 
prise, and  that,  as  such,  the  defendant  was  liable  for  one  half 
the  losses  incurred  in  the  venture.  The  defendant  admits  the 
execution  of  the  contract,  but  denies  the  alleged  partnership, 
and  his  liability  for  any  part  of  the  expenses  incurred  by  the 
plaintiff  under  the  agreement,  and  aflSrmatively  alleges  that 
the  agreement  as  executed  does  not  express  all  the  terms  and 
conditions  agreed  on,  inasmuch  as  it  does  not  expressly  pro- 
vide that  he  should  not  be  liable  for  any  losses  incurred.  After 
the  testimony  on  behalf  of  the  plaintiff  had  been  taken,  the 
defendant  moved  to  dismiss  the  suit,  and  for  a  decree  against 
the  plaintiff  for  costs  and  disbursements,  but  the  motion  being 
overruled,  and  the  case  submitted  on  the  testimony  of  both 
parties,  the  court  found  that  the  partnership  existed  aa 
alleged,  and  that  plaintiff  was  entitled  to  a  decree  against  the 
defendant  for  one  half  the  amount  expended  by  him  in  and 
about  the  establishment  of  a  fishery,  over  and  above  a  small 
amount  received  therefrom^  less  one  half  the  proceeds  of  the 
partnership  property.  From  this  decree,  the  defendant  ap- 
peals. Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  Cotton, 
Teal  &  Minor,  with  an  oral  argument  by  Mr,  Joseph  N.  Teal. 

For  respondent  there  was  a  brief  over  the  names  of  Frank 
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J.  Taylor  and  Fulton  Bros.,  with  an  oral  argument  by  Mr. 
Taylor  and  Mr.  Chas.  W.  Fulton. 

Mr.  Justice  Bean,  after  stating  the  facts,  delivered  the 
opinion  of  the  court 

There  is  no  controversy  as  to  the  amount  to  be  recovered  in 
case  the  defendant  is  liable.  Nor  is  there  any  serious  question 
that  the  written  contract  set  out  in  the  complaint  does  not 
embody  the  terms  of  the  agreement  between  the  parties.  The 
defendant  alleges,  and  gave  some  evidence  tending  to  show, 
that  it  shoidd  have  contained  a  provision  exonerating  him 
from  liability  for  any  losses  incurred  in  conducting  the  enter- 
prise, and  that  it  was  omitted  from  the  agreement  by  mistake ; 
but  it  is  very  clear  from  the  testimony  that  the  written 
instrument  contains  the  actual  terms  of  the  contract  between 
the  parties,  and  was  so  understood  by  them  before  it  was 
executed.  The  defendant  admits  that  the  question  of  proba- 
ble losses  was  discussed  while  the  contract  was  in  course  of 
preparation,  but  says  it  was  understood  that  he  should  not  be 
liable  for  any  loss,  and  it  was  intended  that  such  a  provision 
should  be  inserted  in  the  contract.  Judge  Taylor,  who  pre- 
pared the  contract,  on  the  other  hand,  says  that  the  question 
was  mentioned,  and  he  told  the  parties  that  then  was  the  time 
to  settle  all  such  matters,  as  the  written  contract  a&er  its  exe- 
cution, would  prevail;  that  plaintiff  and  defendant  talked 
the  subject  over,  and  finally  came  to  an  agreement  upon  that 
point,  which  was  first  reduced  to  writing  in  pencil,  read  over 
to  the  parties,  and,  after  having  been  finally  agreed  upon, 
embodied  in  the  contract,  which  was  then  read  over  to  and 
signed  by  the  parties  in  duplicate.  The  plaintiff  says  that 
when,  in  the  preparation  of  the  agreement,  they  came  to  the 
question  of  profits  and  losses,  the  defendant  and  his  wife  sug- 
gested that  he  should  take  all  the  chances,  but  he  refused 
to  accede  to  that  proposition,  and  told  them,  if  they  insisted 
upon  it,  he  woidd  go  no  further  with  the  agreement;  that  it 
was  finally  understood  and  agreed  that  they  should  share 
equally  in  the  losses,  if  any,  and  the  contract  was  prepared 
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and  executed  accordingly.  The  written  contract  must  there- 
fore be  taken  tx)  express  the  real  agreement  of  the  parties,  and 
the  only  question  for  determination  is  whether,  under  its  pro- 
visions, the  defendant  is  liable  for  one  half  the  expenses  in- 
curred by  the  plaintiff  in  the  unsuccessful  attempt  to  establish 
and  conduct  a  fishery  on  the  premises  described  therein. 

The  complaint  alleges,  and  the  court  below  found,  that  the 
plaintiff  and  defendant  were  partners  in  the  enterprise,  and 
that  defendant  is  liable  as  such  for  one  half  the  losses.  A  part- 
nership is  defined  as  a  voluntary  contract  between  two  or  more 
persons  agreeing  to  put  their  money^  effects,  labor,  and  skill, 
or  either  or  all,  in  some  lawful  enterprise  or  business,  with  a 
view  of  dividing  the  profits  or  sharing  the  losses  which  result 
therefrom  {Flower  v.  Bamekoff,  20  Or.  132,  25  Pac.  370,  11 
L.  R.  A.  149) ;  or,  as  defined  by  Mr.  Justice  Moore,  it  is  **an 
agreement,  entered  into  between  two  or  more  persons,  to  unite 
their  labor,  skill,  money,  and  property,  or  either  or  all  of  them, 
in  a  lawful  enterprise  for  their  mutual  account":  WUlis  v. 
Crawford,  38  Or.  522  (63  Pac.  985,  64  Pac.  866.  53  L.  R.  A. 
904).  In  determining  whether  a  partnership  exists  between 
two  or  more  persons,  the  intention  of  the  parties  must  govern, 
and,  where  the  facts  are  given,  the  question  is  one  of  law  for 
the  court,  from  the  whole  contract,  regardless  of  what  the  par- 
ties may  call  their  agreement,  or  of  special  expressions  or  pro- 
visions therein:  1  Bates,  Partn.  §  17.  Among  the  essential 
elements  of  every  partnership  are  a  community  of  interest  in 
the  property  and  business,  and  the  right  of  survivorship. 
Every  member  of  a  partnership  is  a  principal  having  a  joint 
interest  in  the  property,— is  an  agent  of  his  associates,— and, 
upon  the  death  of  his  partner,  is  entitled  to  retain  and  dispose 
of  the  partnership  effects  in  the  settlement  of  its  affairs.  A 
mere  agreement  to  share  in  the  profits  and  losses  of  an  enter- 
prise does  not  of  itself  create  a  partnership:  Bates,  Partn. 
§  29 ;  Shrum  v.  Simpso7i,  155  Ind.  160  (57  N.E.  708,  49  L.R.  A. 
792) ;  Eastman  v.  Clark,  53  N.  II.  279  (16  Am.  Rep.  192). 
**One  essential  element  of  a  partnership,''  says  Mr.  Justice 
Shepley,  *  *  is  a  community  of  interest  in  the  subject-matter  of 
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it.  *  *  Prom  this  arises  the  right  of  eaxjh  partner  to  make 
contracts,  incur  liabilities,  manage  the  whole  business,  and 
dispose  of  the  whole  property  of  the  partnership,  for  its  pur- 
pose, in  the  same  manner  and  with  the  same  power  as  all  the 
partners  could  when  acting  together.  Another  element  is  that, 
upon  the  dissolution  of  the  partnership  by  the  death  of  one  of 
the  partners,  the  survivors  become  entitled  to  retain  and  dis- 
pose of  the  partnership  effects  for  a  settlement  of  all  its 
affairs,  and  for  a  distribution  of  the  remaining  fund.  How- 
ever the  arrangement  of  business  may  assimilate  it  to  a  part- 
nership, if  it  be  such  that  on  the  death  of  one  interested  this 
becomes  impossible,  it  will  be  evidence  that  there  was  no  proper 
partnership^  existing":  Divinel  v.  Sioiie,  30  Me.  384.  And  in 
Roper  V.  Schaefer,  35  Mo.  App.  30,  the  law  is  said  to  be  **that 
simple  participation  in  the  profits  and  losses  of  a  business  does 
not  constitute  a  partnership,  but  there  must  be  such  a  com- 
munity of  interest  as  enables  each  party  to  make  contracts, 
manage  the  business,  and  dispose  of  the  whole  property;  and 
this  rule  is  the  same  as  to  third  persons,  unless  the  party 
sought  to  be  charged  has  so  acted  as  to  lead  the  plaintiff  to  be- 
lieve a  partnership  to  exist,  and  to  act  upon  such  a  belief." 
So,  also,  in  Ashby  v.  Shaw,  82  Mo.  76:  **The  relation  of  part- 
nership does  not  exist  between  persons  associated  in  a  common 
undertaking,  unless  each  one  has  the  right  to  manage  the 
whole  business,  and  to  dispose  of  the  entire  property  involved 
in  the  enterprise,  for  its  purpose,  in  the  same  manner  and 
with  the  same  power  as  all  can  when  acting  together." 

By  the  application  of  these  principles  to  the  facts,  it  is  not 
difficult  to  determine  whether  a  partnership  actually  existed 
between  the  plaintiff  and  the  defendant.  Turning  to  the  writ- 
ten agreement,  from  the  terms  of  which  this  question  must  be 
determined,  we  find  that  its  salient  features  are:  (1)  That  the 
defendant  and  wife  '*let,  leased,  and  demised"  to  the  plaintiff, 
**his  heirs  and  assigns,  for  a  term  of  ten  years,  *  *  for  fish- 
ery purposes,"  certain  described  rights  and  premises,  in  con- 
sideration of  the  sum  of  $1  and  other  valuable  consideration ; 
(2)  a  joint  use  was  given  the  plaintiff  with  the  defendant  of  a 
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certain  wharf;  (3)  the  plaintiff  was  given  the  privilege  of 
pasturage  for  *'all  horses  and  other  stock  used  by"  him  **in 
carrying  on  and  operating  a  fishery"  on  the  leased  premises; 
and  (4)  the  lessor  warranted  peaceable  use  and  enjoyment  of 
the  premises  to  the  plaintiff,  **hi8  heirs,  executors,"  etc.  In 
consideration  of  these  covenants  and  agreements  on  the  part 
of  the  defendant,  the  plaintiff  agreed :  (1)  that  he  woidd  take 
charge  of  the  premises,  and  **will,  in  the  first  instance,  each 
year,  advance  all  moneys  necessary  therefor,  and  will  con- 
struct all  necessary  buildings,  and  make  all  necessary  im- 
provements," etc.,  **in  order  to  establish  and  operate  upon 
said  leased  premises  a  fishery,"  etc. ;  (2)  that  he  would  ** oper- 
ate, conduct,  and  carry  on  said  fishery,"  and  dispose  of  the 
fish  caught,  as  provided  in  the  contract;  (3)  that  he  would 
keep  books  of  account  covering  all  the  transactions,  which 
should  be  open  to  the  inspection  of  all  parties  interested; 
(4)  that  at  the  end  of  each  fishing  season,  he  would  pay  to  the 
defendant  *  *  one  half  the  net  proceeds  derived  from  said  fishery, 
after  paying  all  expenses  and  indebtedness  incurred  in  estab- 
lishing, conducting,  and  operating  the  same."  So  far,  it  is 
clear.  The  contract  is  nothing  more  than  a  mere  lease  from 
the  defendant  to  the  plaintiff  of  certain  fishery  grounds,  with 
an  agreement  on  his  part  to  establish  a  fishery  thereon,  to 
operate  the  same,  and  pay  to  the  defendant  one  half  the  net 
proceeds  as  rental.  But  the  next  clause  is  the  one  that  has 
given  rise  to  this  litigation.  By  it  plaintiff  and  defendant 
mutually  agreed  **that  they  will  each  bear  one  half  of  the  cost 
and  expense  of  said  buildings,  improvements,  and  gear  and 
plant,  and  the  necessary  cost  and  expense  of  maintaining  and 
operating  said  fishery,  and  everything  connected  therewith,  and 
that  they  will  share  equally  in  the  profits  and  losses  of  said 
fishery. ' '  The  plaintiff's  position  is  that  by  this  stipulation,  in 
c(mnection  with  the  previous  agreement  on  his  part  to,  **in  the 
first  instance,  each  year,  advance  all  moneys  necessary  there- 
for," and  construct  the  necessary  buildings,  etc.,  in  order  to 
establish  and  operate  a  fishery,  etc.,  the  parties  became  in 
effect  partners,  jointly  interested  in  the  business,  and  liable 
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equally  for  the  losses  incurred  therein.  Standing  alone,  and 
without  reference  to  the  context,  the  clause  would  seem  to  sup- 
port the  plaintiff's  contention,  but  it  must  be  interpreted  in 
connection  with  the  other  provisions  of  the  contract,  and  the 
evident  purpose  of  the  agreement,  so  as  to  carry  out  the  inten- 
tions of  the  parties  thereto. 

Taking  the  agreement  as  a  whole,  we  do  not  think  it  created 
the  relation  of  partners  between  the  plaintiff  and  defendant. 
On  its  face  it  purports  to  be,  and  is,  nothing  more  than  a  lease 
by  defendant  to  the  plaintiff  of  certain  described  premises, 
and  fishing  rights  for  the  term  of  ten  years,  and  has  none  of  the 
ordinary  characteristics  of  a  partnership  agreement.  There 
is  to  be  no  community  of  interest  between  the  plaintiff  and 
defendant  in  the  property  belonging  to  the  proposed  fishery, 
or  in  the  business,  nor  is  the  defendant  to  have  any  control 
thereof,  or  make  any  contracts  with  reference  thereto.  The 
plaintiff  is  given  the  entire  and  exclusive  possession  of  the 
leased  premises,  and  of  the  management  and  control  of  the 
fishery  and  of  the  business  connected  therewith.  The  defend- 
ant has  no  voice  in  the  matter  whatever.  He  has  no  power  to 
make  contracts,  incur  liabilities,  to  bind  the  fishery  or  prop- 
erty, to  manage  the  business,  sell  or  dispose  of  the  fishery  or 
its  products,  and,  if  the  plaintiff  had  died,  could  not,  as  a 
partner,  have  retained  and  disposed  of  the  property.  The  sit- 
uation of  the  parties,  the  evident  purpose  and  object  of  the 
agreement,  its  terms  and  provisions,  and  the  manner  in  which 
the  business  was  to  be  conducted,  are  wholly  inconsistent  with 
the  theory  of  a  partnership.  Under  such  an  interpretation  of 
the  contract,  the  defendant  was  putting  into  the  partnership 
business  valuable  fishing  grounds  and  wharfage  rights  without 
any  compensation  whatever,  and  was  irrevocably^  vesting  in 
the  plaintiff,  not  only  the  exclusive  possession  or  the  leased 
premises  for  the  term  of  ten  years,  but  the  right  to  make  such 
contracts,  incur  such  liabilities,  and  expend  such  sums  of 
money  in  connection  with  the  proposed  fishery,  during  the 
entire  term  of  the  lease,  as  in  his  judgment  might  seem  ad- 
visable,  and  the  defendant  would  be   liable   for  one  half 
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thereof,  although  excluded  from  any  participation  in  the 
management  or  control  of  the  business.  It  is  impossible  to 
believe  that  either  of  the  parties  intended  any  such  agree- 
ment. 

It  may  be  said,  however,  that  it  is  immaterial,  for  the  pur- 
pose of  this  case,  whether  the  plaintiff  and  defendant  became 
partnera  under  the  terms  of  the  agreement,  since  it  is  pro- 
vided therein  that  they  will  each  bear  one  half  the  cost  and 
expense  of  establishing  and  operating  a  fishery  on  the  prem- 
ises described  in  the  complaint,  and  will  share  equally  in 
the  profits  and  losses  thereof.  But  before  the  plaintiff  can 
recover  under  this  provision,  unless  the  defendant  is  to  be 
deemed  a  partner,  and  the  case  disposed  of  on  equitable  prin- 
ciples applicable  to  such  relationship,  he  must  show  that  he 
has  complied  with  the  terms  of  the  contract  on  his  part ;  and 
this,  it  is  substantially  admitted,  he  failed  to  do.  Under  the 
contract,  he  agreed  to  construct  all  necessary  buildings,  make 
all  ni3cessary  improvements,  and  supply  all  necessary  gear 
and  plant,  **in  order  to  establish  and  operate  upon  said  leased 
premises  a  fishery, '*  advancing,  in  the  first  instance,  all 
moneys  necessary  therefor.  And  before  he  has  a  right  of  ac- 
tion against  the  defendant,  under  the  profit  and  loss  clause 
(»f  the  agreement,  he  must  show  that  he  has,  in  fact,  estab- 
lishexl  and  operated  a  fishery  upon  such  premises ;  and  this  he 
has  not  done.  By  the  agreement,  the  defendant  stipulated 
that  he  would  bear  one  half  of  the  cost  and  expense  of  such 
buildings,  gear,  and  plant  as  might  be  necessary  to  establish 
the  fishery,  and  one  half  of  the  expense  of  operating  the  same, 
and  would  share  equally  with  the  plaintiff  in  the  profits  and 
losses  of  **said  fishery.'*  But  unless  a  fishery  was  in  fact  es- 
tablished by  the  plaintiff,  as  provided  in  the  contract,  there 
was  no  obligation  on  his  part.  He  did  not  agree  to  make  any 
advances,  or  in  any  way  reimburse  the  plaintiff  for  money  ex- 
pended in  an  abortive  attempt  to  establish  one.  Now  the  evi- 
dence shows,  and  it  is  not  seriously  disputed,  that  plaintiff 
never  did  establish  a  fishery  on  the  leased  premises,  because 
he  did  not  succeed  in  removing  the  snags,  piling,  and  other 


Aug.  1902.]  Hanthorn  v.  Quinn.  13 

obstructions,  so  that  the  ground  could  be  successfully  used 
for  seining  purposes.  After  three  or  four  years  of  ineffectual 
effort,  finding  that  the  expense  was  so  much  more  than  had 
been  anticipated,  he  practically  abandoned  the  enterprise. 
The  evidence  shows  that  it  was  possible  to  clear  the  ground  so 
that  it  could  have  been  made  available  for  fishing  purposes. 
The  fact  that  the  work  was  more  expensive  than  plaintiff  or 
any  one  else  anticipated  is  no  excuse  for  his  failure  to  comply 
with  the  terms  of  his  contract.  *  *  If , ' '  as  said  by  the  Supreme 
Court  of  Minnesota  in  Stees  v.  Leonard,  20  Minn.  494  (Gil. 
448),  **a  man  bind  himself,  by  a  positive,  express  contract,  to 
do  an  act  in  itself  possible,  he  must  perform  his  engagement 
unless  prevented  by  the  act  of  God,  the  law,  or  the  other  party 
to  the  contract.  No  hardship,  no  unforeseen  hindrance,  no 
difficulty  short  of  impossibility,  will  excuse  him  from  doing 
what  he  has  expressly  agreed  to  do.  This  doctrine  may  some- 
times seem  to  bear  heavily  upon  contractors,  but,  in  such 
cases,  the  hardship  is  attributable,  not  to  the  law,  but  to  the 
contractor  himself,  who  has  improvidently  assumed  an  abso- 
lute, when  he  might  have  undertaken  only  a  qualified,  liabil- 
ity. The  law  does  no  more  than  enforce  the  contract  as  the 
parties  themselves  have  made  it.  Many  cases,  illustrating  the 
application  of  the  doctrine  to  every  variety  of  contract,  are 
collected  in  the  note  to  Cutter  v.  Powell,  2  Smith  Lead. 
Gas.  1." 

And,  in  Stofie  v.  Dermis,  3  Port.  231,  at  page  241,  it  is  said : 
**  Where  a  contract  does  not  contain,  ^n  its  face,  anything  im- 
possible, illegal,  or  immoral,  and  where  there  does  not  appear 
to  have  arisen  anything  subsequent,  in  the  making  of  it,  which 
renders  it  so,  and  it  is  founded  upon  a  sufficient  considera- 
tion, the  party  making  it  is  held  to  its  performance.  It  is  the 
duty  of  the  contracting  parties  to  provide  against  contingen- 
cies; they  are  presumed  to  know  whether  the  completion  of 
the  duty  they  undertake  be  within  their  power.  Therefore, 
to  excuse  them  from  the  performance  of  their  contracts,  they 
must  bring  themselves  within  some  one  of  the  above  pro- 
visions.   Without  it,  however  hard  the  case  may  be,  the  party 
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is  held  to  his  contract.  '*  In  the  recent  case  of  Sun  Pr.  cfe  Pub. 
Co.  V.  Moore,  183  U.  S.  642  (22  Sup.  Ct.  240),  Mr.  Justice 
White  says:  **A  court  of  law  possesses  no  dispensing  pow- 
ers; it  cannot  inquire  whether  the  parties  Have  acted  wisely 
or  rashly  in  respect  to  any  stipulation  they  may  have  thought 
proper  to  introduce  into  their  agreements.  If  they  are  com- 
petent to  contract  within  the  prudential  rules  the  law  has 
fixed  as  to  parties,  and  there  has  been  no  fraud,  circumven- 
tion, or  illegality  in  the  case,  the  court  is  bound  to  enforce 
the  agreement.  Men  may  enter  into  improvident  contracts 
where  the  advantage  is  knowingly  and  strikingly  against 
them ;  they  may  also  expend  their  property  upon  idle  or  worth- 
less objects,  or  give  it  away,  if  they  please,  without  an  equiv- 
alent, in  spite  of  the  powers  or  interference  of  the  court.'* 
It  follows,  therefore,  that,  however  onerous  the  agreement  on 
the  part  of  the  plaintiff  to  esftablish  and  operate  a  fishery 
upon  the  leased  ground  proved  to  be  by  actual  experience,  the 
hardship  affords  no  excuse  for  his  failure  to  perform  his  eon- 
tract,  or  ground  for  relief  as  against  the  defendant.  He  did 
not,  in  fact,  establish  and  operate  a  fishery;  and  this  was  a 
condition  precedent  to  his  right  to  enforce  against  the  de- 
fendant the  provision  requiring  the  latter  to  share  in  the 
profits  and  losses  of  the  fishery  to  be  established.  It  follows 
that  the  decree  of  the  court  below  must  be  reversed,  and  it  is 
so  ordered.  Reversed. 


Argued  21  July  ;  decided  11  August,  1002. 

GABDNEB  v,  McWILLIAMS. 

[69  Pac.  915.] 

Pleading — Separate  Statement  of  Different  Defenses. 

New  matter  constituting  a  defense  must  be  complete  within  itself,  and 
must  contain  all  that  the  pleader  relies  upon  to  answer  the  cause  of  action, 
or  part  of  a  cause,  to  which  it  Is  directed ;  but  matters  of  explanation  or 
inducement  common  to  several  counts  may  be  repeated  by  reference  thereto 
after  they  have  been  once  set  out.  This  case  affords  an  occasion  for  the  ap- 
plication of  both  rules.  In  an  action  to  recover  for  pasturing  stock,  defend- 
ant answered  as  a  first  defense  that  he  rented  the  premises  to  plaintiff,  and 
that  as  a  part  of  the  consideration  it  was  agreed  that  his  stock  might  roam 
on  said  premises  without  expense  to  defendant,  and  that  such  stock  was  left 
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on  the  premtees  pursuant  to  such  agreement.  The  answer  then  continued: 
**I>efendant,  for  a  second,  separate,  and  further  answer  to  the  complaint  herein, 
here  repeats  the  first  separate  answer  herein,  and  makes  the  same  a  part  of 
this  answer,  and  further  alleges,*'  and  then  set  forth  certain  acts  of  waste  to 
such  premises,  committed  by  plaintiff,  to  defendant's  damage  in  a  sum  stated. 
Held,  that  the  matter  of  the  free  use  of  the  leased  land  had  no  connection 
with  the  acts  of  waste,  and  their  statement  under  one  defense  was  a  ylolation 
of  Hiirs  Ann.  Laws,  i  73,  requiring  defenses  to  be  separately  stated. 

From  Douglas :  James  W.  Hamilton,  Judge. 

This  is  an  action  by  John  W.  Gardner  against  D.  C.  McWil- 
liams  to  recover  money.  It  is  alleged  in  the  complaint  that 
plaintiff  pastured  certain  horses  and  cattle  for  defendant  at 
his  request  from  September  1,  1900,  to  March  6,  1901,  for 
which  he  promised  to  pay  a  reasonable  sum;  that  such  pas- 
turage was  reasonably  worth  $261.02,  no  part  of  which  has 
been  paid.  For  a  second  cause  of  action,  it  is  alleged  that 
about  December  15,  1900,  plaintiff  loaned  defendant  $8.50, 
which  he  promised  to  pay  the  next  day,  but  that  he  failed  to 
pay  any  part  thereof.  The  answer,  having  denied  the  ma- 
terial allegations  of  the  complaint,  alleged  as  a  separate  de- 
fense to  the  first  cause  of  action  that  about  August  29,  1900, 
defendant  demised  to  plaintiff,  for  the  term  of  one  year,  cer- 
tain land  in  Douglas  County,  for  the  use  of  which  the  latter 
agreed  to  pay  the  sum  of  $275  per  annum,  stipulating  to  take 
good  care  of  the  premises  and  of  the  buildings  and  improve- 
ments thereon,  and  to  surrender  the  property  at  the  termina- 
tion of  the  lease  in  as  good  condition  as  when  received,  the 
usual  wear  and  decay  and  the  destruction  thereof  by  the  ele- 
ments alone  excepted;  that,  as  part  of  the  consideration  for 
said  lease,  it  was  agreed  that  plaintiff  should  permit  defend- 
ant's stock  to  roam  upon  the  demised  premises  until  April  1, 
1901,  without  expense  to  him,  and,  in  pursuance  thereof,  said 
stock,  which  comprises  the  horses  and  cattle  described  in  the 
complaint,  were  left  on  the  leased  land  until  March  7,  1901. 
*' Defendant,  for  a  second,  separate,  and  further  answer  to  the 
complaint  herein,  here  repeats  the  first  separate  answer  herein, 
and  makes  the  same  a  part  of  this  answer,  and  further  alleges, ' ' 
in  substance,  that  plaintiff  broke  the  covenants  in  said  lease 
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to  be  kept  and  performed  by  him,  in  that  he  made  a  hogpen 
out  of  the  cellar,  injuring  it,  and  destroying  a  milk  safe 
therein;  that  he  removed  a  fence  inclosing  an  orchard,  allow- 
ing the  hogs  and  cattle  to  run  therein,  breaking  down  the 
branches,  and  killing  many  of  the  trees;  that  he  defaced  the 
dwelling  on  said  premises  by  knocking  holes  in  the  plaster, 
and  by  tearing  off  the  paper  and  lining  in  some  of  the  rooms, 
to  defendant's  damage  in  the  sum  of  $495.  The  court,  upon 
plaintiff's  motion,  struck  out  the  second  separate  defense,  on 
the  ground  that  the  facts  alleged  therein  were  not  separately 
stated,  and,  the  defendant  having  declined  to  amend  his  an- 
swer, a  reply  put  in  issue  the  remaining  allegations  of  new 
matter  therein.  The  trial  resulted  in  a  judgment  for  plaintiff 
in  the  sum  of  $198.50,  and  defendant  appeals.      Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  John  T. 
Long  and  ATidrew  M,  Crawford,  with  an  oral  argument  by 
Mr,  Long. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  Dexter  Rice. 

Mr.  Chief  Justice  M(X)re,  after  stating  the  facts,  delivered 
the  opinion  of  the-  court. 

It  is  contended  by  defendant's  counsel  that  the  reference  in 
the  second  separate  defense  to  the  facts  thereinbefore  stated 
in  the  answer  was  an  allusion  to  matters  of  inducement  only, 
which  were  thus  properly  incorporated  in,  and  became  a  part 
of,  the  second  separate  defense,  and  that,  this  being  so,  the 
court  erped  in  striking  out  the  latter  defense.  The  statute 
prescribing  the  manner  of  averring  new  matter  in  an  answer, 
so  far  as  material  herein,  is  as  follows:  **The  defendant  may 
set  forth  by  answer  as  many  defenses  and  counterclaims  as  he 
may  have.  They  shall  be  separately  stated,  and  refer  to  the 
causes  of  action  which  they  are  intended  to  answer  in  such 
manner  that  they  may  be  intelligibly  distinguished":  HiU's 
Ann.  Laws,  §  73.  It  is  also  provided  that  the  plaintiff  may 
demur  to  one  or  more  defenses  or  counterclaims,  and  reply  to 
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the  residue:  Hill's  Ann.  Laws,  §  77.  Construing  these  pro- 
visions in  pari  materia,  there  remains  little  room  for  doubt 
that  new  matter  constituting  a  defense  must  be  complete  in 
itself,  and  must  contain  all  that  is  necessary  to  answer  the 
whole  cause  of  action,  or  that  part  of  it  to  which  it  is  ad- 
dressed: Xenia  Branch  Bank  v.  Lee.j  7  Abb.  Prac.  372;  Ay- 
rault  V.  Chamberlain,  33  Barb.  229;  Lippencott  v.  Ooodmn, 
8  How.  Prac.  242;  Hammond  v.  Earle,  58  How.  Prac.  426. 
The  rule  is  quite  well  settled  that  it  ,is  unnecessary  to  restate 
in  a  pleading  facts  contained  in  a  prior  count,  which  consti- 
tute matters  of  inducement,  necessary  to  explain  both;  in 
which  case  the  pleader,  by  referring  to  the  preceding  narra- 
tive, thereby  makes  it  a  part  of  the  subsequent  count:  Has- 
kell V.  Haskell,  54  Cal.  262 ;  Freeland  v.  McCidlough,  1  Denio, 
414  (43  Am.  Dec.  685) ;  Crookshank  v.  Oray,  20  Johns.  344; 
Curtis  V.  Moore,  15  Wis.  146.  Matter  stated  in  a  pleading, 
constituting  a  history  of  the  transaction  ( Wormouth  v. 
Hatch,  33  Cal.  121),  which  naturally  precedes  and  logically 
leads  up  to  the  gravamen  of  the  action  or  defense  (Ahendroth 
V.  BoarcUey, 27  Wis.  568 ) ,  is  denominated  inducement  ( Uenke  v. 
Eureka  Endow.  Assoc.  100  Cal.  429,  34  Pac.  1089;  Bellows 
V.  Dist.  Tp.  of  West  Fork,  70  Iowa,  320,  30  N.  W.  582),  and 
should  be  pleaded,  to  enable  the  court  to  decide  whether  a 
prima  facie  case  is  presented  {Dupre  v.  Rein,  7  Abb.  N.  C. 
256) ;  but  the  matters  thus  stated  are  not  deemed  material, 
and  need  not  be  denied :  Fry  v.  Bennett,  5  Sandf .  54. 

In  the  case  at  bar,  the  first  separate  defense,  which,  by 
adoption,  is  made  a  part  of  the  second,  is  more  than  a  his- 
tory of  the  transaction,  and  contains  matter  not  necessary  to 
the  second  separate  defense;  for  the  alleged  agreement  that 
defendant's  cattle  and  horses  were  to  be  pastured  on  the 
leased  land  until  April  1,  1901,  evidently  did  not  lead  to  the 
injury  of  the  cellar  nor  to  the  destruction  of  the  milk  safe  by 
plaintiff's  hogs.  The  averments  of  the  first  separate  defense, 
when  incorporated  into  the  second,  necessarily  resulted  in 
imiting  two  affirmative  defenses  that  should  have  been  sep- 

42  Ob.— 2 
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arately  stated,  and  rendered  the  latter  subject  to  be  stricken 
out  as  redundant.  No  error  having  been  committed  as  alleged, 
the  judgment  is  affirmed.  Affirmed. 


Argued  23  July ;  decided  11  August,  1902. 

GOLTRA  V.  PENIiAND. 

[69  Pac.  926.] 

Form  op  Cijiim  Against  Estate. 

1.  There  being  no  statutory  form  for  a  claim  filed  with  a  personal  repre- 
sentative against  a  decedent's  estate,  such  a  claim  is  sufficient  if  It  shows  a 
subsisting  liability  in  favor  of  the  claimant  and  is  verified  according  to  the 
statute ;  and  it  is  not  necessary  to  set  out  therein  the  evidence  upon  which 
the  claimant  expects  to  recover  if  action  thereon  shall  become  necessary. 

Inference  From  Admitted  Facts. 

2.  In  an  action  for  conversion'  of  sheep,  evidence  that  in  June  defendant 
had  in  his  possession  sheep  belonging  to  plaintilf  which  he  (defendant)  agreed 
to  care  for  on  shares  for  a  year  from  that  date,  and  that  in  the  following  No- 
vember he  sold  all  the  sheep  on  a  certain  range  on  which  he  was  accustomed 
to  run  his  sheep,  was,  in  the  absence  of  evidence  that  he  had  sheep  at  any 
other  place,  sufficient  to  take  the  case  to  the  Jury  on  the  question  of  conver- 
slon. 

Conversion — Evidence  of  Value. 

3.  One  who  has  acquired  possession  of  personal  property  which  he  refuses 
to  return,  and  by  his  conduct  prevents  the  owner  from  showing  the  true  value 
thereof,  is  liable  for  the  value  of  ordinary  property  of  the  kind  converted,  In 
the  absence  of  proof  by  the  bailee  of  the  actual  value. 

Accounting — Evidence  op  Unsettled  Claims. 

4.  Where  the  complaint  in  an  action  for  th^  conversion  of  sheep  alleged 
that  prior  to  a  certain  date  defendant  had  in  his  possession  a  band  of  sheep 
which  he  was  keeping  for  plaintiff  on  shares,  and  that  on  such  date  they  had 
a  settlement,  in  which  the  number  of  sheep  owned  by  plaintiff  was  ascer- 
tained, it  was  competent  for  plaintiff  to  show  that  defendant  had  retained 
possession  of  the  band  of  sheep  up  to  the  date  of  the  settlement,  and  that  on 
such  date  there  was  an  unliquidated,  unsettled  claim  between  him  and  defend- 
ant, growing  out  of  previous  transactions,  "as  explanatory  of  the  settlement. 

From  Morrow :  W.  R.  Elus,  Judge. 

This  acticm  was  originally  brought  by  Hugh  Fields  against 
the  executrix  of  the  estate  of  William  Penland,  deceased,  to 
recover  $10,306,  the  value  of  certain  sheep  alleged  to  have 
been  converted  by  Penland  to  his  own  use.  After  Penland 's 
death,  Fields  presented  to  the  executrix  for  allowance  a  claim 
for  the  value  of  the  sheep  in  question,  in  the  following  form : 
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In  the  County  Court  of  Morrow  County,  State  of  Oregon. 

In  the  Matter  of  the  Estate  of 

William  Penland,  Deceased. 

The  Estate  of  William  Penland,  Deceased,  Dr., 

to  Hugh  Fields,  1901. 

To  the  value  of  2,888  ewes  at  $3  per  head $  8,664  00 

To  821  yearling  lambs  at  $2  per  head 1,642  00 

Total $10,306  00 

Interest  on  same  from  December  1,  1900,  at  6 
per  cent 

Total $ 

**  State  of  Oregon,  County  of  Morrow— ss.:  I,  Hugh  FielcLs, 
being  first  duly  sworn,  depose  and  say:  That  William  Pen- 
land,  deceased,  during  his  lifetime,  and  for  several  years  pre- 
vious to  his  death,  had  in  his  possession  and  on  shares  one 
band  of  ewe  sheep,  my  property ;  that  in  the  month  of  June, 

1900,  a  settlement  was  had  between  me  and  said  William  Pen- 
land,  and  at  said  time  the  said  William  Penland  had  in  his 
possession,  belonging  to  me,  2,888  ewes  and  821  yearling 
lambs,  and  it  was  agreed  between  me  and  the  said  William 
Penland  that  the  said  William  Penland  should  run  said  band 
of  ewes  and  lambs  for  another  year  from  said  time ;  that  since 
said  time,  and  during  the  month  of  November,  1900,  the  said 
William  Penland,  without  my  knowledge  or  consent,  wrong- 
fully and  unlawfully  sold  and  disposed  of  said  ewes  and  said 
lamb»,  and  all  of  them,  and  converted  the  same  to  his  own  use, 
and  said  ewes  were  at  the  time  of  said  sale  of  the  value  of  $3 
per  head,  and  said  lambs  were  at  the  time  of  said  sale  of  the 
value  of  $2  per  head,  making  a  total  of  $10,306  due  me  for 
said  ewes  and  lambs  from  the  estate  of  William  Penland,  de- 
ceased, with  interest  thereon  at  the  rate  of  6  per  cent  per  an- 
num from  December  1,  1900;  that  no  part  of  the  same  has 
been  paid;  that  there  are  no  offsets  or  counterclaims  against 
the  same.  Hugh  Fields." 

**  Subscribed  and  sworn  to  before  me  this  18th  day  of  April, 

1901.  C.  E.  Redfield, 
[Seal.]  '* Notary  Public." 

As  the  claim  was  not  allowed,  this  action  was  brought,  and 
on  November  12th,  an  amended  complaint  filed,  alleging,  in 
substance,  that  for  several  years  prior  to  the  first  day  of  June, 
1900,  Penland  had  in  bis  possession  a  band  of  ewe  sheep,  the 
property  of  plaintiff,  which  he  had  been  caring  for  on  shares ; 
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that  on  June  1,  1900,  he  and  the  plaintiff  had  an  accounting 
and  settlement  in  reference  to  such  sheep,  wherein  it  was  as- 
certained and  agreed  by  and  between  them  that  Penland  then 
had  of  such  sheep  and  their  increase  2,888  ewes  and  821  year- 
ling lambs,  which  it  was  agreed  he  should  keep  and  care  for 
on  shares  another  year,  when  he  was  to  return  them  to  the 
plaintiff,  together  with  a  share  of  the  wool  and  increase ;  that 
in  pursuance  of  such  agreement  he  retained  possession  of  the 
sheep  until  November,  1900,  when.,  without  the  knowledge  or 
consent  of  the  plaintiff,  he  wrongfully  and  unlawfully  sold 
and  disposed  of  them»,  converting  the  proceeds  to  his  own  use, 
to  the  plaintiff's  damage  in  the  sum  of  $10,306.  The  answer 
denies  all  the  material  allegations  of  the  complaint,  except  the 
death  of  Penland  and  the  defendant's  appointment  and  quali- 
fication as  executrix,  and  for  an  affirmative  defense  alleges 
that  in  the  fall  of  1897  Penland  had  in  his  possession  about 
800  sheep  belonging  to  the  plaintiff,  which  at  the  latter 's  re- 
quest he  sold  and  disposed  of,  and  settled  for  the  proceeds  in 
full.  Before  the  issues  were  made  up  Fields  died,  and  W.  H. 
Goltra,  who  was  appointed  executor  and  substituted  as  plain- 
tiff, filed  a  reply,  denying  the  material  allegations  of  the  an- 
swer. Upon  the  issues  thus  joined  a  trial  was  had,  and  at  the 
close  of  the  testimony  the  court,  on  motion  of  the  defendant, 
struck  out  all  the  evidence  as  to  the  value  of  the  sheep,  except 
that  of  Fields,  and  directed  a  verdict  in  favor  of  the  defend- 
ant, on  the  ground  that  the  evidence  was  insufficient  under 
the  statute.  From  the  judgment  rendered  in  favor  of  the  de- 
fendant on  the  verdict  so  directed,  plaintiff  appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  C.  E, 
Ned  field  and  lie  wit  t  d'  Sox,  with  an  oral  argument  by  Mr. 
Henry  H.  Hewitt. 

For  respondent  there  was  a  brief  over  the  names  of  G.  W. 
Phelps  and  Huntington  d*  Wilson,  with  an  oral  argument  by 
Mr.  Phelps  and  Mr.  H.  S.  Wilson. 
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Mr.  Justice  Bean,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

1.  In  support  of  the  ruling  of  the  trial  court  in  directing  a 
verdict  it  is  argued  that  there  is  a  fatal  variance  between 
plaintiff's  claim  as  presented  to  the  executrix  for  allowance 
and  his  cause  of  action  set  out  in  the  complaint.  But  we  are 
unable  to  concur  in  this  position.  The  claim  was  for  2,888  ewe 
sheep  and  821  yearling  lambs  converted  by  the  deceased  to  his 
own  use,  of  the  alleged  value  of  $3  a  head  for  ewes  and  $2  for 
lambs,  and  the  action  was  prosecuted  for  the  same  demand. 
The  fact  that  the  verification  of  the  claim  does  not  state  the 
circumstances  out  of  which  the  liability  arose  with  the  same 
particularity  as  required  in  a  complaint  is  no  objection  to  its 
introduction  in  evidence  in  this  action.  The  statute  neither 
provides  nor  requires  any  particular  form  for  a  claim  against 
the  estate  of  a  deceased  person.  It  is  sufficient  if  the  claim  as 
presented  shows  a  subsisting  liability  in  favor  of  the  claimant 
and  against  the  estate,  and  is  verified  in  accordance  with  the 
statutory  requirements.  The  facts  constituting  the  claim  need 
not  be  set  out  with  the  particularity  required  in  a  pleading, 
but  may  be. stated  in  general  terms;  and  if  the  claim  is  re- 
jected, and  an  action  is  brought  thereon,,  it  is  sufficient  if  it 
appears  that  it  is  founded  on  the  same  claim  or  demand  as 
that  presented  to  the  administrator  or  executor.  In  Wilkes 
V.  Cornelius,  21  Or.  348  (28  Pac.  135),  the  plaintiff  presented 
a  claim  to  an  executor  for  allowance  based  on  the  ground  of  lia- 
bility, and  sought  on  the  trial  to  recover  on  another.  But  that 
ease  affords  no  precedent  in  this  instance,  as  here  the  claim 
presented  and  the  one  sued  on  are  the  same.  Each  is  for  the 
value  of  a  certain  number  of  sheep,  alleged  to  have  been  con- 
verted by  the  defendant's  testator  to  his  own  use ;  and  it  is  im- 
material that  the  claim  presented  to  the  executrix  did  not  set 
out  the  evidence  upon  which  the  plaintiff  expected  to  recover. 

2.  It  is  further  insisted  that  there  was  no  evidence  of  the 
alleged  conversion,  other  than  that  of  Fields.  His  testimony 
and  that  of  another  witness  is  undisputed  that  on  June  1, 
1900,  P^ields  and  the  defendant's  testator  had  a  settlement 
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and  accounting  of  diflEerences  between  them  which  had  grown 
out  of  the  previous  leasing  of  sheep,  at  which  time  it  was  un- 
derstood and  agreed  that  Penland  then  had  in  his  possession 
of  such  sheep  and  their  increase  the  number  mentioned  in  the 
complaint,  which  he  agreed  to  retain  and  care  for  on  shares 
another  year  from  that  date.  In  the  following  November 
Penland  sold  and  disposed  of  all  the  sheep  upon  his  range  to 
the  Penland  Live  Stock  &  Land  Co.,  a  corporation  organized 
at  that  time.  There  is  no  direct  testimony,  save  his  own, 
that  Field's  sheep  were  on  the  range  at  the  time  of  the  sale; 
but  in  our  opinion  it  is  a  fair  inference  from  the  evidence. 
It  was  shown  that  there  is  a  particular  section  of  the  country 
known  as  the  **  Penland  Rangei,"  where  he  was  accustomed  to 
run  his  sheep.  There  was  no  evidence  that  he  had  sheep  at 
any  other  place.  The  testimony,  therefore,  that  in  June, 
1900,  he  had  in  his  possession  sheep  belonging  to  Fields, 
which  he  agreed  to  care  for  on  shares  another  year,  and  that 
in  November  he  sold  and  disposed  of  all  the  sheep  on  his 
range,  furnished  a  reasonable  inference  that  the  plaintiff's 
sheep  were  included  in  the  number  disposed  of.  We  think, 
therefore,  there  was  suflBcient  evidence,  independent  of  Fields' 
testimony,  to  carry  the  case  to  the  jury  upon  this  point. 

3.  It  is  also  contended  that  there  was  not  sufficient  proof 
of  the  value  of  the  sheep  alleged  to  have  been  converted. 
Fields  testified  that  the  old  sheep  were  worth  $3  and  the  lambs 
$2  a  head,  and  there  was  evidence  on  behalf  of  the  plaintiff 
that  such  was  the  price  of  ordinary  stock  sheep  and  yearling 
lambs  at  the  time  of  the  alleged  conversion.  All  of  this  evi- 
dences  except  the  testimony  of  Fields,  was  stricken  out  by  the 
court  on  the  ground  that  it  was  not  proof  of  the  value  of  the 
particular  sheep  in  controversy.  The  plaintiff's  theory  was, 
and  he  offered  evidence  tending  to  show,  that  for  some  time 
prior  tx)  the  alleged  settlement  in  June,  1900,  Penland  had 
been  in  possession  of  sheep  belonging  to  his  testator,  under 
an  agreement  by  which  they  should  each  share  in  the  profits 
and  increase  thereof;  that  neither  he  nor  his  testator  had 
seen  the  sheep  for  some  time,  and  their  value,  therefore,  was 
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a  fact  peculiarly  within  the  knowledge  of,  and  susceptible  of 
proof  by,  the  defendant.  If  such  is  the  fact,  and  Penland 
had  by  the  sale  put  it  out  of  the  power  of  the  plaintiff  to 
show  the  value  of  his  sheep,  he  or  his  estate  would,  we  think, 
be  liable  for  the  value  of  ordinary  sheep  of  the  kind  claimed 
by  the  plaintiff,  in  the  absence  of  proof  by  the  defendant  as  to 
the  actual  value  of  the  particular  sheep  in  controversy :  Kav- 
anaugh  v.  Taylor,  2  Ind.  App,  502  (28  N.  E.  553) ;  Tea  v. 
(rates,  10  Ind.  164;  Clark  v.  MUler,  4  Wend.  628;  Hart  v. 
Ten  Eyck,  2  Johns.  Ch.  62.  **The  principle, '"  says  the  Su- 
preme Court  of  New  Hampshire,  in  Bailey  v.  ShaWj  24  N.  H. 
297  (55  Am.  Dec.  241),  **that  a  person  who  has  acquired  the 
possession  of  goods,  and  who  puts  it  out  of  the  power  of  the 
owner  to  show  the  quality  and  value  of  the  property  by  any 
artifice  or  concealment,  may  be  held  liable  for  the  value  of  the 
best  quality  of  such  goods,  is  well  settled."  The  court  below 
was  therefore  in  error  in  directing  a  verdict  for  the  defend- 
ant. 

4.  There  is  one  other  assignment  of  error,  based  on  the  rul- 
ing of  the  court  in  the  admission  of  testimony,  that  it  may  be 
advisable  to  notice  briefly,  in  view  of  a  new  trial.  Before  the 
death  of  Fields,  his  deposition  was  taken  in  pursuance  of  an 
order  of  the  court.  He  testified,  among  other  things,  that  he 
had  delivered  to  Penland  a  band  of  sheep  belonging  to  him. 
Counsel  for  the  plaintiff  thereupon  proposed  to  read  to  the 
jury  his  answer  to  the  question,  **You  may  state  whether  or 
not  he  retained  the  possession  of  the  band  of  sheep  from  that 
time  until  the  1st  of  June,  1900,"  but,  because  of  defendant's 
objection  that  the  question  was  leading,  and  did  not  conform 
to  the  pleadings,  he  was  not  permitted  to  do  so,  and  this  rul- 
ing is  assigned  as  error.  The  complaint  alleges  that  prior  to 
June  1,  1900,  Penland  had  in  his  possession  a  band  of  sheep, 
the  property  of  the  plaintiff,  which  he  was  keeping  on  shares, 
and  that  the  alleged  settlement  was  concerning  such  sheep.  It 
is  quite  clear,  therefore,  that  it  was  competent  for  the  plaintiff 
to  give  evidence  in  support  of  these  allegations,  as  a  basis  for 
the  accounting  and  settlement  of  June  1st,  and  as  tending  to 
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support  his  contention  in  reference  thereto.  There  could  have 
been  no  accounting  and  settlement,  as  alleged  in  the  complaint, 
unless  there  was  some  matter  between  the  parties  to  be  settled 
and  adjusted.  Evidence  was  therefore  admissible  to  show  that 
there  was  an  unliquidated  and  unsettled  claim  growing  out  of 
previous  transactions  between  them :  Smith  v.  Farra,  21  Or. 
395  (28  Pac.  241,  20  L.  R.  A.  115) ;  Eastan  v.  Boston,  112 
Mass.  438.  Indeed,  the  competency  of  the  evidence  offered  is 
not  seriously  questioned ;  but  it  is  sought  to  estop  the  plaintiff 
from  insisting  upon  the  alleged  error,  because  on  a  previous 
motion  of  the  defendant  to  strike  out  a  part  of  the  complaint, 
and  also  on  an  application  for  a  continuance,  the  plaintiff's 
counsel  had  argued,  and  the  court  ruled,  that  the  allegation  that 
prior  to  June  1,  1900,  Penland  had  in  his  possession  sheep  be- 
longing to  the  plaintiff  was  a  matter  of  inducement,  concerning 
which  it  would  not  be  competent  for  either  party  to  give  evi- 
dence on  the  trial.  Whether  this  would  amount  to  a  waiver  of 
the  error  is  not  now  important,  since  the  ca4se  must  be  reversed 
on  other  grounds,  and  at  another  trial  either  party  will  have 
an  opportunity  to  give  evidence  on  this  issue. 

For  the  reasons  given,  the  judgment  must  be  reversed,  and 
a  new  trial  ordered.  Reversed. 


Argued  22  July;  decided  11  August,  1002. 

POPPLETON   V,  JONES. 

[C9  Pac.  919.] 

Liability  op  Surviving  Partner  for  Partnership  Debts. 

1.  The  provisions  of  the  Oregon  statute  providing  that  the  executor  or  ad- 
ministrator of  the  estate  of  a  deceased  person,  who  was  a  member  of  a  firm, 
shall  include  in  the  Inventory  of  the  decedent's  estate,  in  a  separate  schedule, 
the  property  of  such  Arm  and  shall  administer  the  same,  unless  the  surviving 
partner  applies  for  the  administration  thereof  and  qualifies  for  that  purpose 
(IT  11 1*8  Ann.  Laws,  §§  1101,  1102,  1103,  1105),  does  not  affect  the  common- 
law  right  of  a  creditor  of  a  firm  to  sue  and  recover  of  the  surviving  partner 
without  attempting  to  collect  from  the  estate  of  the  deceased. 

Contract  to  Pay  in  Chattels — Damages — Interest. 

2.  A  contract  to  pay  a  given  sum  in  a  certain  kind  of  property,  as,  for 
example,  in  building  material,  within  a  specified  time.  Is  an  agreement  to  pay 
in  the  kind  of  property  designated,  and  not  to  pay  In  money  at  all,  so  that, 
on  default  In  performance,  the  claim  of  the  injured  party  is  for  damages  and 


Aug.  1902.]  PoppLETON  V,  Jones.  25 

not  for  debt,  and  consequently  no  interest  can  be  recovered,  for  Section  3687 
of  Hill's  Ann.  Laws,  regulating  interest,  provides  only  for  interest  on  money 
after  it  has  become  due. 

From  Yamhill:  George  H.  Burnett,  Judge. 

This  is  an  action  by  Edgar  Poppleton  against  George  W. 
Jones  and  F.  G.  Adams  to  recover  money.  It  is  alleged  in 
the  complaint  that  on  March  31,  1890,  the  defendants,  George 
W.  Jones  and  F.  G.  Adams,  and  one  James  I^lett,  were  part- 
ners engaged  in  business  as  Jones  &  Co. ;  that  on  said  day  plain- 
tiff, at  their  request,  sold  and  assigned  to  them  all  his  interest 
in  a  contract  for  the  purchase  of  certain  real  property,  for 
which  they  agreed  to  deliver  to  him,  on  or  before  two  years 
therefrom,  building  material  of  the  value  of  $800;  that  be- 
tween April  30,  1891,  and  August  9,  1894,  he  received  from 
them  material  of  the  value  of  $223.63,  and  upon  demand  for 
the  remainder  they  refused  to  deliver  any  more,  and  also  neg- 
lected to  pay  the  sum  due  on  account  thereof.  The  demand  is 
for  the  recovery  of  the  sum  of  $800,  with  interest  from  March 
31,  1892,  less  the  price  of  the  material  so  received;  the  date 
of  delivery,  the  quantity,  and  the  value  of  which  is  stated. 
The  defendants,  Jones  and  Adams,  filed  a  plea  in  abatement, 
alleging  that  prior  to  the  commencement  of  the  action  Flett 
died  intestate  in  Yamhill  County,  Oregon,  being  an  inhabitant 
thereof;  that  upon  application  therefor  the  county  court  of 
said  county  appointed  an  administrator  of  said  partnership 
estate,  who,  having  duly  qualified,  is  in  possession  of  the  firm 
assets  of  Jones  &  Co. ;  that  said  estate  is  solvent,  and  the  ad- 
ministrator thereof  has  in  his  hands  sufficient  money  with 
which  to  pay  all  its  debts;  and  that  plaintiff's  claim  has  never 
been  presented  to  said  administrator.  A  demurrer  to  the  plea 
on  the  ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  defense  having  been  sustained,  and  the  defendants  declin- 
ing to  plead  further,  judgment  was  rendered  against  them  for 
the  sum  claimed,  without  interest,  and  they  appeal.  Plaintiff 
also  appeals,  assigning  as  error  the  action  of  the  court  in  refus- 
ing to  allow  interest.  Affirmed. 
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For  appellants  there  was  a  brief  over  the  names  of  W.  T. 
Vintaji  and  Hewitt  &  Sox,  with  an  oral  argument  by  Mr, 
Vintmi  and  Mr,  Henry  H,  Hewitt. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr,  William  A,  Cleland, 

Mr.  Chief  Justice  Moore,  after  stating  the  facts,  deliv- 
ered the  opinion  of  the  court. 

1.  It  is  contended  by  defendants'  counsel  that. the  complaint 
having  alleged  that  Jones,  Adams,  juid  Flett  were  partners 
when  the  contract  relied  upon  was  entered  into,  the  obligation 
thus  created  is  joint,  and  Flett 's  death  did  not  sever  it:  that, 
though  at  common  law  the  engagements  of  partners  were 
joint,  the  death  of  one  of  the  members  dissolved  the  firm, 
whereupon  an  action  at  law  was  maintainable  thereon  against 
the  survivors;  that  the  reason  for  such  rule  is  founded  upon 
the  fact  that  by  the  ancient  law  the  survivors  possessed  the 
right  to  continue  in  possession  of  the  firm 's  effects  with  power 
to  collect  the  debts,  to  wind  up  its  affairs,  and  to  settle  its 
obligations ;  but  that  the  statute  of  this  state  having  taken  from 
the  surviving  partners  such  right,  thereby  relieved  them  from 
the  several  liability  which  is  an  incident  to  the  exercise  of 
such  right,  and  that  the  court  erred  in  sustaining  the  de- 
murrer to  the  plea  in  abatement  and  in  rendering  the  judgment 
complained  of.  The  statute  adverted  to  provides,  in  effect, 
that  the  executor  or  administrator  of  a  deceased  person  who 
was  a  member  of  a  partnership  shall  include  in  the  inventory 
of  the  decedent's  estate,  in  a  separate  schedule,  the  property 
of  such  partnership,  and  cause  the  value  thereof  to  be  esti- 
mated by  the  appraisers  (Hill  Ann.  Laws,  §  1101),  where- 
upon he  shall  have  the  custody  and  control  of  such  property 
for  the  purpose  of  discharging  his  trust,  unless  the  surviving 
partner,  within  five  days  from  the  filing  of  such  inventory, 
applies  for  the  administration  thereof  (Hill's  Ann.  Laws, 
S  1102).  If  he  petitions  therefor,  and  is  competent  and  quali- 
fied, he  is  entitled  to  be  appointed,  and,  when  commissioned, 
is  denominated  the  administrator  of  the  partnei-ship,  with  the 
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same  powers  and  subject  to  the  same  liabilities  and  duties  that 
are  incident  to  and  devolve  upon  a  general  administrator 
(Hill's  Ann.  Laws,  §  1103) ;  but  if  he  is  not  appointed  ad- 
ministrator of  the  partnership  the  administration  thereof  de- 
volves upon  the  executor  or  general  administrator,  who  is  re- 
quired to  give  an  additional  undertaking  in  double  the  value 
of  the  property  (Hill's  Ann.  Laws,  §  1105).  The  question 
presented  on  this  appeal  is  whether  the  statute  conferring 
upon  the  county  court  jurisdiction  of  partnership  estates 
upon  the  death  of  one  of  the  members  has  so  changed  the  rules 
of  the  common  law  as  to  prevent  a  creditor  of  a  firm  from 
maintaining  an  action  at  law  against  the  survivors  on  their 
joint  obligation. 

By  the  old  law,  when  a  person  died  intestate  in  England, 
the  king,  as  parens  patriae,  seized  his  goods,  and  held  them  as 
general  trustee  of  the  kingdom.  This  prerogative  he  exercised 
at  first  through  his  ministers  of  justice,  but  afterwards  (prob- 
ably to  aid  the  church)  he  conferred  it  upon  the  prelates, 
who,  as  his  almoners,  seized  the  goods  of  intestates,  sold  them, 
and  distributed  the  money  in  charity,  or  in  pios  usiis.  Thus 
the  ecclesiastical  courts  early  secured  jurisdiction  of  most 
probate  matters:  2  Bl.  Com.  494.  **But  the  origin  of  our 
probate  system,  referable  to  the  English  spiritual  courts," 
says  Mr.  Woerner  in  his  work  on  American  Law  of  Adminis- 
tration (2  ed.  *341),  **is  still  recognizable  in  the  decisions  of 
some  states  as  to  their  mode  of  procedure,  although  the  rules 
of  the  civil  and  common  law,  which  governed  the  ecclesias- 
tical courts,  are  necessarily  greatly  modified  in  the  adaptation 
to  the  widely  different  circumstances  and  spirit  of  the  Ameri- 
can people."  The  court  of  equity,  however,  executing  the 
qu(isi  trust  existing  between  partners  in  consequence  of  their 
fiduciary  relations  (Pomeroy,  Eq.  Jur.  2  ed.  §  1088),  took 
jurisdiietion  of  all  dealings  between  them,  as  an  incident  to 
accounts  (3  Bl.  Com.  *437).  Though  the  death  of  a  partner 
dissolved  the  partnership  (Powell  v.  North,  3  Ind.  392,  56 
Am.  Dec.  513),  the  surviving  partner,  however,  retained  ex- 
clusive possession  of  the  firm's  assets,  in  trust  for  the  payment 
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of  the  firm's  debts,  and  for  the  benefit  of  the  heirs  and  dis- 
tributees of  the  decedent:  Easton  v.  Courtwright,  84  Mo.  27. 
In  the  discharge  of  the  duty  thus  imposed  upon  him  he  was 
subject  only  to  the  supervisory  jurisdiction  of  a  court  of 
equity:  Case  v.  Abeel,  1  Paige,  398;  Washburn  v.  Ooodman, 
17  Pick.  519;  Russell  v.  McCall,  141  N.  Y.  437  (36  N.  E.  498, 
38  Am.  St.  Rep.  807) ;  Darroivs  v.  Calkins,  154  N.  Y.  503  (49 
N,  E.  61,  48  L.  R.  A.  299,  61  Am.  St.  Rep.  637).  Trust  prop- 
erty is  generally  limited  to  trustees  as  joint  tenants,  in  which 
case,  upon  the  death  of  one  of  them,  the  whole  estate,  whether 
real  or  personal,  devolves  upon  the  survivor,  because  of  the 
inconvenience  of  trustees  holding  as  tenants  in  common:  1 
Perry,  Trusts  (5  ed.),  §  343.  The  relation  of  a  partner  to  the 
other  members  of  the  firm  being  only  that  of  a  quasi  trustee, 
there  is  not  the  same  supervisorship  as  in  joint  tenancy,  but 
there  is  a  survivorship  peculiar  to  partnership:  Parsons, 
Partn.  (3  ed.),  *440.  All  partnership  contracts  when  made, 
and  during  the  lifetime  of  the  partners,  are  to  be  considered 
as  joint,  thereby  rendering  each  member  of  the  firm  liable  to 
third  pai'ties  for  all  the  partnership  debts:  15  Enc.  Pi.  & 
Pr.  854;  17  Am.  &  Eng.  Enc.  Law  (1  ed.),  1062.  But  the 
death  of  one  of  the  partners  extinguishes  the  joint  obligation 
as  to  him  {McLain  v.  Carson's  ExW,  4  Ark.  164,  37  Am.  Dec. 
777),  **and,''  as  was  said  by  Mr.  Justice  Thompson  in  Harga- 
dhw  V.  Gihham,  45  Mo.  App.  461,  *'the  creditors  of  the  firm 
simply  had  one  debtor  less. ' ' 

In  Grant  v.  Shurter,  1  Wend.  150,  Mr.  Justice  Woodworth, 
discussing  this  subject,. says:  **In  the  case  of  a  joint  contract, 
if  one  of  the  parties  die,  his  executor  is  at  law  discharged 
from  liability,  and  the  survivor  alone  can  be  sued ;  and  if  the 
executor  be  sued  he  may  plead  the  survivorship,  or  give  it  in 
evidence  under  the  general  issue;  but  if  the  contract  be  sev- 
eral, or  joint  and  several,  the  executor  of  the  deceased  may  be 
sued  at  law  in  a  separate  action. '*  Though  the  creditor  of  a 
partnership  at  common  law  might  proceed  in  equity  against 
the  estate  of  a  deceased  partner,  he  had  no  remedy  at  law 
against  his  representative  for  the  recovery  of  such  joint  debt : 
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Burnside  v.  Merrick,  4  Mete.  537.  **  At  common  law  the  death 
of  one  of  two  joint  contraetora, "  says  Mr.  Chief  Justice  Bige- 
Low  in  Re  Rice,  7  Allen,  112,  **  severs  the  promise,  and  renders 
the  survivor  liable  thereon  as  on  his  several  promise.  In  such 
case  the  survivor  only  can  be  sued  on  the  contract,  and  the 
executor  or  administrator  of  the  deceased  party,  if  sued,  may 
plead  the  survivorship  in  bar,  or  give  it  in  evidence  on  a  trial 
of  the  merits."  **The  decease  of  one  partner,"  says  Mr.  Jus- 
tice Chapman,  in  Forward  v.  Forward,  6  Allen,  494,  **  dis- 
solves the  partnership,  and  its  debts  become  the  sole  debts 
of  the  surviving  partner.  He  should  pay  them,  and  settle  his 
account  in  probate  court."  In  Lane  v.  Doty,  4  Barb.  534,  Mr. 
Justice  Paige,  discussing  this  question,  says:  **In  case  of  a 
joint  contract,  if  one  of  the  parties  dies,  his  executor  or  ad- 
ministrator is  at  law  discharged  from  liability,  and  the  sur- 
vivor alone  can  be  sued."  In  Richter  v.  Poppenhausen,  42 
N.  Y.  373,  it  was  held  that  in  case  of  the  death  of  one  of 
the  partners  a  creditor  of  the  firm  must,  in  the  first  instance, 
exhaust  his  remedy  against  the  survivor,  and,  if  he  failed  by 
this  means  to  collect  his  debt,  he  might  resort  to  a  suit  in 
equity  against  the  representative  of  the  deceased  partner.  In 
Sherman  v.  Kreul,  42  Wis.  33,  it  was  held  that  when  one  of 
the  partners  dies  the  legal  remedy  on  a  joint  obligation  is 
against  the  survivors  only,  and  that  the  estate  of  the  deceased 
is  discharged  at  law,  though  his  administrator  may  be  pro- 
ceeded against  in  equity  upon  showing  that  the  remedy 
against  the  survivors  has  been  exhausted,  or  that  they  are  in- 
solvent. To  the  same  effect,  see  Voorhis  v.  Childs'  Ex'r,  17 
N.  Y.  354;  Pope  v.  Cole,  55  N.  Y.  124  (14  Am.  Rep.  198). 
The  more  modem  doctrine,  however,  seems  to  be  that,  though 
the  obligation  of  a  partnership  is  regarded  at  law  as  joint,  it 
is  nevertheless  treated  in  equity  as  joint  and  several,  thereby 
rendering  the  estate  of  a  deceased  partner  liable  for  the  firm's 
debts.  In  states  in  which  this  rule  prevails  the  creditor  may, 
at  his  option,  either  pursue  his  legal  remedy  against  the  sur- 
vivors, or  resort  in  equity  to  the  estate  of  the  deceased  part- 
ner, irrespective  of  the  condition  of  the  accounts  between 
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them,  and  regardless  of  the  ability  of  the  survivors  to  pay  the 
firm  debts:  Story,  Partn.  §  362;  Lindley,  Partn.  §  1053. 

The  right  of  a  creditor  to  elect  the  forum  and  to  designate 
the  parties  against  whom  he  institutes  an  action  at  law  or 
brings  a  suit  in  equity  to  recover  on  the  obligation  of  a  firm, 
after  the  death  of  a  member,  is  not  necessarily  involved  herein, 
and  is  treated  only  by  way  of  argument,  to  illustrate  the 
principle  that  the  death  of  a  partner  eo  histanti  releases  his 
estate  from  all  liability  at  law  upon  the  joint  debt.  Though 
the  possession  of  the  assets  of  a  firm  once  afforded  a  valid 
reason  for  preventing  a  creditor  from  resorting  to  a  suit  in 
equity  against  the  representative  of  a  deceased  partner  {Pear- 
son V.  Keedy,  6  B.  Mon.128,  43  Am.  Dec.  160),  it  would  never- 
theless seem,  upon  principle,  that  an  action  at  law  could  be 
maintained  by  a  creditor  against  such  partners,  not  because 
they  can  exercise  the  right  to  continue  in  possession  of  the 
firm's  assets,  if  there  be  any,  but  because,  the  death  of  the 
partner  having  freed  his  estate  from  liability  at  law,  the  sur- 
vivors are  nevertheless  liable  upon  their  obligation.  In  Brig- 
ham  Hopkins  Co,  v.  Gross,  20  Wash.  218  (54  Pac.  1127),  the 
Supreme  Court  of  Washington  reached  a  different  conclu- 
sion. Mr.  Chief  Justice  Scott,  rendering  the  decision,  says: 
'*The  principle  upon  which  the  survivors  were  allowed  to  be 
siied  at  common  law  was  that,  upon  the  death  of  one  member 
of  the  firm,  they  succeeded  to  the  entire  partnership  prop- 
erty as  a  matter  of  right,  and  might  proceed  with  the  due  set- 
tlement of  the  partnership  estate  practically  unrestricted. 
We  have  no  statute  making  such  contracts  several,  and,  as  the 
unqualified  right  to  administer  upon  the  partnership  estate 
has  been  taken  from  the  survivor,  it  would  seem  as  though,  in 
the  absence  of  legislation  authorizing  it,  the  reason  for  sus- 
taining the  action  against  him,  unless  the  partnership  estate 
is  insolvent,  no  longer  exists.*'  No  case  is  cited  in  support  of 
this  conclusion,  and  as,  at  common  law,  the  joint  obligation  of 
partners  upon  the  death  of  one  of  them  rendered  the  surviv- 
ors liable  in  an  action  at  law  thereon,  no  statute  declaring 
such  effect  was  necessary,  in  the  absence  of  which  the  ancient 
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rule  still  prevails,  and  hence  we  cannot  adopt  the  reason  ad- 
vanced nor  follow  the  decision  relied  upon  by  defendant's 
counsel.  In  Harrington  v.  Herrick,  64  Fed.  468  (12  C.  C.  A. 
231),  it  was  held,  in  construing  the  statute  involved  in  the 
case  of  Brigham  Hopkins  Co.  v.  Gross,  20  Wash.  218  (54  Pac. 
1127),  that  where  one  partner  dies,  and  his  administrator  ad- 
ministers upon  the  firm's  estate  because  of  the  failure  of  the 
survivor  to  apply  therefor,  such  administrator  is  not  a  neces- 
sary party  to  an  action  against  the  survivor  on  a  note  given 
by  the  firm.  McKIenna,  J.,  in  deciding  the  case,  says:  "The 
Washington  statute  does  not  take  away  the  right  a  surviving 
partner  has  of  administering  the  assets  of  the  firm,  but  only 
guards  it  in  the  interests  of  representatives  of  the  deceased 
partner,  by  requiring  a  bond,  and  substitutes  the  supervision 
of  the  probate  court  for  a  court  of  equity.  The  obligations  of 
the  surviving  partner  are  not  released,  and  the  remedies  of 
the  creditors  are  not  changed."  In  Brigham  Hopkins  Co.  v. 
Gross  (C.  C),  107  Fed.  769s  it  was  held  that  under  the  stat- 
ute of  Washington  an  action  may  be  maintained  against  a 
surviving  member  of  a  partnership  to  collect  a  firm  debt  with- 
out joininp:  as  a  defendant  the  administrator  of  the  deceased 
partner,  and  without  pleading  any  excuse  for  the  nonjoinder. 
No  error  having  been  committed  in  rendering  judgment 
against  the  surviving  partner  for  the  principal  due,  the  action 
of  the  court  in  this  respect  will  not  be  disturbed. 

2.  This  brings  us  to  a  consideration  of  the  cross  appeal.  Plain- 
tiff's counsel  contend  that  the  court  erred  in  refusing  to  allow 
their  client  interest  on  the  debt  after  it  matured.  It  is  argued 
that,  notwithstanding  the  agreement  was  to  pay  in  building 
material  on  or  before  two  years  from  March  31, 1890,  after  the 
expiration  of  that  period  the  debt  was  payable  in  money,  and, 
this  being  so,  it  bore  interest  at  the  legal  rate.  The  statute  in 
force  when  the  contract  was  entered  into  provided  that  the 
rate  of  interest  in  this  state  should  be  8  per  centimi  per  annum, 
and  no  more,  on  all  moneys  after  the  same  become  due:  Hill's 
Ann.  Laws,  §  3587.  The  allegation  of  the  complaint  in  respect 
to  the  time  and  manner  of  paying  the  consideration  for  the 
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assi^ment  of  the  contract  of  purchase  is  as  follows:  **That 
on  the  31st  day  of  March,  1890,  at  McMinnville,  in  the  State 
of  Oregon,  plaintiflP,  at  the  special  instance  and  request  of  de- 
fendants, sold  and  delivered  to  said  defendants,  for  the  agreed 
price  of  eight  hundred  dollars  ($800.00),  to  be  paid  on  or  be- 
fore two  years  from  said  date  in  building  materials,"  etc.  It 
will  be  observed  that  neither  the  character,  quality,  nor  value 
of  the  building  material  to  be  delivered  is  stated  in  the  com- 
plaint. In  Cole  V.  Ross,  9  B.  Mon.  393  (1  Am.  Rep.  517),  it 
was  held  that  an  agreement  to  pay  $3,333.33,  **  payable  in 
good  merchantable  pig  metal,  delivered  on  the  bank  in  Green- 
upsburg,  at  twenty-nine  dollars  per  ton,*'  was  an  imperative 
obligation  to  pay  in  pig  metal.  Mr.  Justice  Simpson,  speak- 
ing for  the  court,  in  deciding  the  case,  says:  "The  expression 
'payable  in  good  merchantable  pig  metal'  clearly  points  out 
the  thing  which  is  to  be  paid.  It  is  not  of  the  same  import  as 
the  expression  *may  be  paid  in  pig  metal.'  The  latter,  if  used, 
would  have  implied  an  election  to  pay  in  the  thing  named  or 
not,  as  it  might  suit  the  convenience  of  the  obligors.  The 
former,  in  direct  and.  positive  language,  makes  the  amount 
payable  in  the  thing  specified,  and  shows  that  it  was  really  a 
contract  for  pig  metal,  and  not  for  money,  which  might  be 
paid  by  the  delivery  of  the  article  named;  and  that  the  sum 
mentioned  was  merely  the  medium  by  which  the  quantity  of 
the  thing  contracted  for  was  to  be  ascertained,  according  to 
its  stipulated  value  per  ton." 

In  Mattox  v.  Craig,  2  Bibb,  584,  it  was  held  that  an  action 
of  debt  would  not  lie  to  recover  upon  a  note  for  the  payment 
of  **  eighty-nine  dollars,  to  be  discharged  in  good  merchant- 
able brick,  common  brick  at  four  dollars  per  thousand,  and 
sand  brick  at  five  dollars  per  thousand,  to  be  delivered  at  the 
house  of  said  Craig,  in  the  town  of  Shelbyville.  on  or  before 
the  first  day  of  August  next."  In  deciding  the  case  Mr.  Jus- 
tice Boyle  says:  **It  is  a  settled  doctrine  of  the  common  law 
that  debt  will  not  lie  upon  a  contract  for  the  delivery  of  prop- 
erty, or  the  performance  of  any  other  duty,  except  the  pay- 
ment of  money.    This  doctrine  has  been  recognized  by  the  de- 
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cisions  of  this  court  in  the  cases  of  Watson  v.  McNairy,  1 
Bibb,  356 ;  Bmner  v.  Kelsoe,  1  Bibb,  487.  In  principle  we  can 
perceive  no  difference  between  these  cases  and  the  one  before 
the  court.  In  either  case  the  sum  mentioned  is  not  the  thing  to 
be  paid,  but  merely  the  medium  by  which  the  value  or  quan- 
tity of  the  thing  contracted  to  be  paid  is  to  be  acsertained. 
The  expression  *to  be  discharged  in  good  merchantable  brick,' 
etc.,  cannot  be  construed,  as  was  contended  in  argument,  to 
ffive  an  election  to  the  debtor  to  pay  in  bricks  or  not,  as  might 
suit  his  convenience,  but  plainly  imports  an  imperative  obli- 
Kation. "  In  Johnson  v.  Dodey,  65  Ark.  71  (44  S.  W.  1032,  40 
L.  R.  A.  74),  it  was  held,  in  construing  a  clause  in  a  note, 
*' payable  in  levee  bonds  of  the  State  of  Arkansas  at  par,  and 
at  Little  Rock,  in  said  state,"  that  the  word  ** payable,"  when 
so  used  in  commercial  transactions,  means  *'to  be  paid," 
rather  thun  ** which  may  be  paid,"  and  that  a  note  payable  in 
the  manner  indicated  does  not  become  payable  in  money  on 
the  failure  of  the  maker  to  pay  or  tender  the  bonds  on  the  day 
the  note  is  due,  since  it  does  not  give  him  the  mere  privilege  or 
option  to  pay  in  bonds,  but  makes  a  positive  and  absolute 
promise  to  pay  in  the  specific  funds  named.  In  State  v.  Mtilt- 
nomah  C aunty,  13  Or.  287  (10  Pae.  635),  it  was  held,  in  effect, 
that  the  right  to  recover  interest  depended  upon  the  statute 
conferring  it.  Mr.  Justice  Thayer,  speaking  for  the  court  in 
that  case,  and  referring  to  Hill's  Ann.  Laws,  §  3587,  says: 
*'This  statute  was  intended,  doubtless,  to  cover  every  case  of 
the  allowance  of  interest."  The  editors  of  the  American  & 
English  Encyclopedia  of  Law  (volume  16,  2  ed.,  1024),  in 
speaking  of  the  general  rule  in  respect  to  contracts  other  than 
to  pay  money,  say :  * '  Where  the  action  is  for  damages  for  the 
breach  of  a  contract  to  do  some  thing  other  than  to  pay 
money,  the  rule  against  the  recovery  of  interest  on  unliqui- 
dated damages  has  been  j^enerally  applicable."  The  failure  of 
the  defendants  to  deliver  the  building  material  agreed  upon 
resulted  in  damages  to  the  plaintiff,  to  recover  which  he  insti- 
tuted this  action,  but,  as  our  statute  only  provides  for  the 
payment  of  interest  upon  ** money"  after  it  becomes  due,  the 

42  0B.-8 
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damages  sought  to  be  recovered  were  not  liquidated  so  as  to 
become  ** money''  till  the  judgment  was  rendered,  and  hence 
no  error  was  committed  in  refusing  to  allow  interest.  It  fol- 
lows from  these  considerations  that  the  judgment  is  affirmed. 

Affirmed. 

I>ecided  12  January ;  rehearing  denied  1  May,  1003. 

OBSGON  V.  DAVIS. 

[71  Pac.  68,  72  Pac.  317.] 

Action  on  Okpiciai.  Bond — Limitation. 

1.  An  action  on  the  official  bond  of  a  public  officer  for  a  defalcation  is  an 
acHon  on  a  liability  created  by  statute,  which  must  be  commenced  within 
six  years,  under  B.  &  C.  Comp.  |  6,  and  is  not  an  action  on  a  sealed  instru- 
ment, which,  under  section  5,  may  be  brought  within  ten  years. 

Efitrct  of  Sealed  Sionatubbb  to  Official  Bondb. 

2.  The  adding  of  seals  to  the  signatures  of  obligors  on  an  official  bond  does 
not  change  the  statutory  liability  of  the  officer  for  a  defalcation  to  a  liability 
on  a  contract. 

Limitation — Defalcation  by  Clerk  of  Land  Boabd. 

3.  Where  the  clerk  of  the  board  of  commissioners  for  the  sale  of  school 
lands  collected  certain  money,  correctly  charged  himself  therewith,  and  re- 
ported the  same  to  the  board,  but  failed  to  pay  it  over  to  the  state  treasurer, 
the  right  of  action  on  his  bond  for  his  defalcation  accrued  immediately,  and 
not  at  the  expiration  of  his  term  of  office,  as  he  was  not  a  trustee  of  the  fund, 
though  Const.  Or.  Art.  VIII,  f  2,  makes  the  school  fund  a  trust  fund.  Under 
Hill's  Ann.  Laws.  9  2726,  requiring  the  clerk  to  "receive,  receipt  for  and 
make  immediate  payment  to  the  state  treasurer'*  of  such  money,  he  was 
merely  an  agent  of  the  board  in  which  the  contract  and  management  of  the 
fund  was  vested. 

Estoppel  to  Change  Position* — Stipulation  by  State. 

4.  Parties  having  once  assumed  a  certain  position  in  a  litigation,  and  their 
opponents  having  acted  accordingly,  they  are  estopped  to  claim  otherwise,  to 
the  injury  of  the  adversary,  which  applies  as  well  to  the  state  as  to  individ- 
uals ;  thus,  in  an  action  by  the  state  on  an  official  bond,  a  stipulation  by  the 
state,  for  the  purpose  of  the  trial,  that  the  defalcation  occurred  more  than 
six  years  before  the  commencement  of  the  action,  is  as  binding  on  the  state 
as  It  would  be  on  a  private  Individual,  and  it  will  not  be  heard  to  claim  on 
appeal,  after  losing  the  case  below,  that  the  stipulation  was  capable  of  an- 
other construction. 

From  Marion :  George  H.  Burnett,  Judge. 

Action  by  the  state  against  George  W.  Davis  and  others  on 
an  official  bond.  Prom  a  judgment  for  defendants,  plaintiff 
appeals.  Affirmed, 


•Note. — See  note  to  Lctroh  Mt.  Invest.  Co.  v.  Oarbade,  41  Or.  123,  and 
Durning  v.  Wal^,  post. — Rbpobtbr. 
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For  the  State  there  was  a  brief  over  the  names  of  D,  R.  N. 
Blackburn,  Attorney  General,  Julius  N.  Hart,  District  Attor- 
ney, and  John  H,  McNary,  with  an  oral  argument  by  Mr. 
McNary, 

For  respondents  there  was  a  brief  over  the  names  of  E.  P. 
McComack  and  Oeorge  O.  Bingham,  with  an  oral  argument  by 
Mr.  Bingham  in  pro.  per. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

This  action  was  commenced  June  22,  1901,  against  George 
W.  Davis,  as  principal,  and  the  other  defendants,  as  sureties, 
to  recover  the  sum  of  $5,000  on  Davis'  official  undertaking  as 
clerk  of  the  board  of  commissioners  for  the  sale  of  school  and 
university  lands,  and  for  the  investment  of  the  funds  arising 
therefrom.  The  cause  was  tried  on  an  agreed  statement  of 
facts,  and  without  any  pleadings  on  the  part  of  the  defendant 
sureties.  It  appears  from  the  statement  that  Davis  was  clerk 
of  the  board  from  August  3,  1891,  to  July  31,  1895 ;  that  for 
the  period  ending  December  31,  1894,  he  collected,  as  such 
clerk,  on  account  of  the  irreducible  school  fund,  principal  and 
interest,  about  $30,000  more  than  he  paid  over  to  the  state 
treasurer,  which  latter  sum  he  embezzled,  and  appropriated  to 
his  own  use ;  that  during  the  period  from  December  31,  1894, 
to  the  expiration  of  his  term  of  office  on  July  31,  1895,  he  paid 
over  to  the  treasurer,  as  required  by  law,  all  money  collected 
by  him;  that  he  ** correctly  charged  himself  with  and  at  once 
reported  all  moneys  by  him  received  as  such  clerk'';  and  that 
prior  to  the  14th  of  January,  1895,  he  made  **a  full  statement 
in  the  form  of  a  report  to  the  said  board  of  commissioners  of 
all  moneys  by  him  collected  and  moneys  by  him  disbursed." 
It  thus  appears  from  the  agreed  statement  of  facts  that  Davis' 
defalcation  occurred  some  time  prior  to  January  1,  1895,  more 
than  six  years  before  the  commencement  of  this  action.  For  this 
reason  the  court  below  held  that  the  action  was  barred  by  the 
statute  of  limitations,  and  this  is  the  only  question  that  we 
deem  it  necessary  to  consider. 

1.  For  the  state  the  contention  is  that  the  action  is  brought  on 
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a  sealed  instrument,  and  therefore  is  not  barred,  it  having  been 
commenced  within  ten  years  (B.  &.  C.  Comp.  §  5),  while  the 
defendants'  position  is  that  it  is  an  action  on  a  liability  created 
by  statute,  and  barred  after  the  lapse  of  six  years  (B.  &  C. 
Ctmp.  §  6).  It  has  twice  been  held  by  this  court  that  an  action 
on  the  official  undertaking  of  a  public  officer  for  a  breach 
thereof  on  account  of  the  delinquency  or  nonfeasance  of  the 
officer  is  an  action  on  a  liability  created  by  statute,  and  must 
be  commenced  within  six  years.  It  was  so  held  as  early  as  1887 
in  Howe  v.  Taylor,  6  Or.  284,  and  again,  in  1900,  in  Multnomah 
County  V.  Kelly,  37  Or.  1  (60  Pac.  202).  But,  inasmuch  as  the 
state  maintains  that  the  question  was  not  involved  in  either  of 
the  cases  referred  to,  we  have  been  constrained  to  re-examine  it 
in  the  light  of  the  decisions  in  other  states  under  similar  stair- 
utes ;  and  the  only  case  to  which  our  attention  has  been  called,  or 
which  we  have  been  able  to  find,  holding  otherwise,  is  that  of 
Placer  C&nntyv.Dickers&n,^5  Cal.  12,  which  is  in  direct  conflict 
with  later  decisions  of  the  same  court,  {Paige  v.  Carroll,  61  Cal. 
211 ;  People  V.  Van  Ness,  76  Cal.  121, 18  Pac.  139),  and  is  prac- 
tically overruled  in  Sonoma  County  v.  Hallf  132  Cal.  589  (62 
Pac.  257,  312,  65  Pac.  12,  459).  The  theory  upon  which  the 
adjudications  proceed  is  the  obvious  fact  that  a  bond  or  under- 
taking of  a  public  officer  creates  no  obligation  in  itself,  but  is 
in  the  nature  of  a  collateral  contract,  simply  furnishing  a 
security  against  the  neglect  of  duty  or  the  dishonesty  of  the 
officer,  and  that  an  action  thereon  is  for  the  breach  of  such 
duty,  and  therefore,  in  effect,  although  not  in  form,  an  action 
against  the  officer  for  misfeasance  or  nonfeasance  in  office, 
which,  w^hen  barred  as  to  him,  is  barred  as  to  his  sureties.  Thus 
the  statue  of  Ohio  provided  that  an  action  against  an  officer  for 
misfeasance  or  nonfeasance  in  office  should  be  commenced 
within  one  year,  and  ou  a  specialty  contract,  or  any  agreement 
or  promise  in  writing,  within  fifteen  years ;  and  it  was  held  that 
an  action  against  ashcriff  and  his  sureties  for  a  false  return  was 
not  an  action  on  a  written  instrument,  within  the  meaning  of 
the  statute  of  limitations,  but  one  for  the  misfeasance  of  the 
officer,  and  was  barred,  as  to  the  sureties,  after  one  year.    In 
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deciding  the  case  the  court  said:  ''The  actual  cause  of  action 
is  not  the  execution  of  the  bond.  That  is  more  in  the  nature  of 
a  collateral  security.  But  the  cause  of  action  is  the  misfeas- 
ance,—the  false  return.  Without  proof  of  the  false  return, 
there  could  be  no  recovery.  The  action  is,  in  effect,  although 
not  so  in  form,  an  action  against  an  officer  for  misfeasance  in 
office.  So  far  as  actions  of  this  character  are  concerned,  the 
limitation  acts  upon  the  cause,  not  the  form  of  action.  And  the 
effect  of  the  statute  cannot  be  evaded  by  any  change  of  the 
form  of  action'':  State  v.  Conway,  18  Ohio,  234. 

Ryus  V.  Gruble,  31  Kan.  767  (3  Pac.  518),  was  an  action  on 
a  sheriff's  bond  for  a  wrongful  levy  by  the  officer  upon  per- 
sonal property.  The  statute  provided  that  an  action  for  taking, 
detaining,  or  injuring  personal  property  should  be  commenced 
within  two  years  after  the  cause  of  action  accrued,  while  one 
on  the  official  bond  of  a  sheriff  should  be  barred  in  five  years ; 
and  it  was  held  that,  as  the  action  against  the  sheriff  for  the 
wrong  complained  of  was  barred  at  the  time  the  action  on  the 
bond  was  commenced,  the  latter  action  was  also  barred,  although 
commenced  within  five  years.  Mr.  Justice  Valentine,  speak- 
ing for  the  court,  said:  **As  before  stated,  the  wrongs  com- 
mitted by  the  defendant  (sheriff)  are  the  real  and  substantial 
foundation  for  the  plaintiff's  cause  of  action,  and  the  sheriff's 
bond  is  virtually  only  a  collateral  security  for  the  enforcement 
of  such  cause  of  action.  The  bond  does  not  give  the  cause  of 
action ;  the  wrongs  or  delicts  do;  and  the  bond  simply  furnishes 
security  to  indemnify  the  persons  who  suffer  by  reason  of  such 
wrongs  or  delicts;  and,  while  the  statute  cited  by  plaintiff 
operates  to  bar  every  action  brought  upon  the  bond  to  enforce 
a  cause  of  action  which  accrued  more  than  five  years  prior  to 
the  commencement  of  the  action,  yet  such  statute  does  not 
operate  to  suspend  the  operation  of  the  other  statutes  of  limi- 
tation, or  to  continue  in  force  or  revive  a  cause  of  action  which 
had  already  been  barred  by  some  one  of  the  other  statutes  of 
limitation.  Whenever  a  cause  of  action  is  barred  by  any  statute 
of  limitation,  the  right  to  maintain  an  action  therefor  upon  a 
bond  which  simply  operates  as  a  security  for  the  same  thing 
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must  cease  to  exist.  When  the  principal  debt  or  cause  of  action 
fails,  the  security  must  also  fail ;  and,  as  we  have  stated  before, 
a  sheriff's  bond  is  simply  a  security  collateral  to  the  main  cause 
of  action. ' '  A  case  in  point,  and  instructive,  is  Spokane  County 
V.  Prescott,  19  Wash.  418  ( 53  Pac.  661, 67  Am.  St.  Rep.  733 ) .  It 
was  an  action  brought  on  the  ofKcial  bond  of  a  county  treasurer 
to  recover  for  his  defalcation,  and  was  barred  by  the  statute 
of  limitations  as  to  the  treasurer ;  but  it  was  contended  that  it 
was  not  barred  as  to  the  sureties  on  his  bond,  because  their 
liability  was  on  a  contract  in  writingi,  and  was  not  one  created 
by  statute.  It  was  held,  however,  in  an  able  and  exhaustive 
opinion  by  Mr.  Justice  Reavis,  that  the  liability  of  the  sureties 
was  collateral  to  that  of  their  principal,  and  that  an  action 
could  not  be  maintained  against  them  unless  the.liability  of  the 
principal  existed  at  the  time  of  the  commencement  of  the 
action.  He  said:  ** Manifestly,  in  conformity  to  well-recog- 
nized legal  principles,  no  action  can  be  maintained  against  the 
sureties  unless  the  liability  of  the  principal  exists  at  the  time 
of  the  commencement  of  the  action.  One  of  the  duties  of  the 
treasurer  required  by  the  statute  was  the  payment  of  the 
money  in  his  possession  belonging  to  the  county  to  his  succes- 
sor in  office.  The  liability  arose  when  he  neglected  or  refused 
to  make  such  payment.  Certainly,  the  cause  of  action  accrued 
at  that  date.  The  undertaking  of  the  sureties  was  collateral 
security  for  the  performance  of  the  duties  of  their  principal. 
The  bond  itself  is  security  that  an  officer  will  discharge  his 
duties.  His  failure  to  discharge  them  is  a  breach  of  a  statutory 
duty.  The  bond  does  not  impose  any  obligation  upon  him  dif- 
ferent from  that  created  by  the  statute. ' '  This  same  doctrine 
has  been  applied  in  favor  of  the  sureties  on  an  oflScial  bond  for 
a  failure  of  the  officer  to  collect  or  pay  over  money  as  required 
by  law:  Cloud  County  v.  Ilostetler,  6  Kan.  App.  286  (51  Pac. 
62) ;  Davis  v.  Clark,  58  Kan.  454  (49  Pac.  665) ;  Sonoma 
County  V.  Hall  132  Cal.  589  (62  Pac.  257,  312,  65  Pac.  12, 
459) ;  Ware  v.  Stata,  74  Ind.  181 ;  Ada  County  v.  Ellis  (Idaho), 
48  Pac.  1071.  So  that  there  seems  to  be  no  basis  under  the 
authorities  for  the  contention  that  an  action  can  be  maintained 
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on  the  undertaking  of  a  public  officer  when  it  is  barred  as  to 
the  officer  himself. 

2.  The  sealing  of  the  undertaking  in  the  present  case  did  not 
change  its  character,  or  the  liabilities  of  the  parties  thereto. 
It  still  remained  as  a  security  for  the  faithful  performance  by 
Davis  of  the  duties  of  his  office,  and  the  liabilities  of  the  sure- 
ties are  merely  for  a  breach  of  such  duties.  What  the  effect 
was,  if  any,  of  adding  seals  to  the  signatures  of  the  obligors,  it 
is  not  now  necessary  to  consider.  It  clearly  did  not  change  the 
instrument  from  a  statutory  undertaking  to  a  contract  under 
seal,  nor  did  it  change  the  statutory  liability  of  Davis  for  a 
defalcation  to  a  liability  on  a  contract. 

3.  It  is  said  that,  because  the  school  fund  is  made  a  trust 
fund  by  the  constitution  (Const.  Or.  Art.  VIII,  §  2),  the  stat- 
ute of  limitations  did  not  commence  to  run  in  favor  of  Davis 
until  the  expiration  of  his  term  of  office.  He  was  not  a  trustee 
of  the  fund,  however,  holding  it  under  an  express  and  continu- 
ing trust,  but  was  simply  the  clerk  of  a  board  vested  by  the 
constitution  with  the  control  and  management  of  the  fund, 
with  power  to  collect  only  that  he  might  pay  over  to  the  state 
treasurer.  His  duty  was  to  **  receive,  receipt  for  and  make 
immediate  payment  to  the  state  treasurer  *'  of  such  money 
(Hill's  Ann.  Laws,  §  2726) ;  and  when  he  collected  it,  correctly 
charged  himself  therewith  on  his  books,  and  reported  the  same 
to  the  board,  but  failed  to  pay  it  over,  a  cause  of  action  there- 
for accrued  against  him.  immediately.  Where  an  agent  receives 
or  has  a  fund  under  au  express  and  continuing  trust,  no  right 
of  action  will  accrue  until  the  trust  is  ended  by  the  terms  of 
its  creation  or  by  act  of  the  parties :  Quinn  v.  Gross,  24  Or.  147 
(33  Pac.  535) ;  Shepherd  v.  Shepherd's  Estate,  108  Mich.  82 
(65  N.  W.  580).  But  where  there  is  no  such  trust,  and  his  only 
duty  is  to  collect  the  fund,  and  pay  it  over  to  the  owner,  or 
some  other  authorized  person,  and  he  reports  the  collection,  but 
fails  to  make  such  payment,  the  statute  commences  to  run 
immediately:  1  Wood,  Lim.  (2  ed.)  347;  Cloud  County  v.  Hos- 
tetter,  6  Kan.  App.286  (51  Pac.  62) ;  Merchants'  Banky.Rawls, 
21  Ga.  289;  State  to  use  v.  Dailey,  4  Mo.  App.  172;  TajIc  v. 
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Murray,  4  Sandf.  390.  The  stipulation  of  facts  upon  which  this 
case  was  tried  recites  that  Davis  correctly  charged  himself  with 
all  moneys  collected,  and  at  once  reported  the  same  to  the 
board,  but  did  not  pay  over  to  the  state  treasurer,  as  by  law 
required,  all  that  he  received  prior  to  the  first  day  of  January, 
1895,  but  did  so  pay  over  all  that  he  received  after  that  date. 
There  is,  therefore,  no  basis,  under  the  agreed  facts,  for  an 
argument  that  the  statute  did  not  begin  to  run  until  the  expi- 
ration of  Davis'  term  of  office  because  he  concealed  the  fact  of 
his  collection  or  failure  to  pay  over.  According  to  the  stipula- 
tion, the  true  facts  were  all  reported  by  him  to  the  board,  and 
the  defalcation  was  a  mere  matter  of  calculation.  It  follows, 
therefore,  that  this  action  is  barred  by  the  statute  of  limita- 
tions, and  the  judgment  of  the  court  below  must  be  affirmed, 
and  it  is  so  ordered.  Affirmed. 

Decided  1  May,  1003. 

On  Petition  for  Rehearing. 

For  the  motion  there  was  a  brief  by  Mr,  Andrew  M.  Craw- 
ford,  Attorney  General. 

Mr.  Justice  Bean  delivered  the  opinion. 

4.  This  case  was  tried  and  decided  on  an  agreed  statement  of 
facts,  from  which  it  appears,  as  all  parties  assumed  and  rep- 
resented at  the  hearing,  that  the  defalcation  of  Davis  was  com- 
mitted prior  to  January  1,  1895.  The  Attorney  General  has 
filed  a  petition  for  a  rehearing,  in  which  he  argues  that  the 
stipuhition  does  not  necessarily  so  state.  But  the  construction 
given  it  by  his  predecessor  in  office,  who  made  and  signQd  it,  is 
in  accordance  with  its  plain  intent  and  meaning,  and  must  pre- 
vail. It  was  admitted  and  stipulated  as  a  fact  by  the  state,  for 
the  purpose  of  the  trial,  that  the  defalcation  occurred  more 
than  six  years  before  the  commencement  of  the  action,  and 
such  stipulation  is  as  binding  upon  the  state  as  it  would  be 
upon  a  private  individual.  Rehearing  Denied. 
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Decided  18  August,  1902. 

McGOTTIlT  V.  BEAM. 

[69  Pac.  990J 

City  Council — Mayob — ^Tib  Vote.* 

Under  charter  provisions  providing  that  a  city  council  shall  appoint  cer- 
tain officers  with  the  consent  of  the  mayor,  that  the  latter  shall  give  the 
casting  vote  in  case  of  a  tie  in  the  council,  and  that  the  government  of  the 
city  shall  be  vested  In  a  mayor  and  a  common  council,  the  mayor  has  a 
right  to  vote  on  the  nomination  of  such  officers  where  the  vote  of  the  council 
is  evenly  divided. 

From  Umatilla :  W.  R.  Ellis,  Judge. 

Action  of  mandamus  by  John  McCourt  against  John  E. 
Beam,  in  which  plaintiff  prevailed,  and  defendant  appealed. 
•  Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of  James  A, 
Fee,  John  J.  Balleray  and  Stillman  &  Fierce,  with  an  oral 
argument  by  Mr.  BaUeray. 

For  respondent  there  was  a  brief  over  the  names  of  John 
McCourt  and  Thomas  6.  Hailey.,  with  an  oral  argument  by  Mr, 
HaUey. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court 

This  is  a  mandamus  proceeding  to  compel  the  defendant  to 
deliver  to  plaintiff  the  books,  records,  papers,  files,  and  furni- 
ture pertaining  to  the  office  of  Recorder  of  the  City  of  Pendle- 
ton. Some  preliminary  questions  are  presented  as  to  the 
sufficiency  of  the  alternative  writ,  and  as  to  what  matters  are 
properly  determinable  in  this  proceding;  but  we  shall  not 
notice  them  in  detail.  The  alternative  writ  alleges  the  plain- 
tiff's appointment  as. recorder  by  the  common  council  of  the 
city,  with  the  consent  of  the  mayor,  his  qualification,  the  issu- 
ance to  him  of  a  certificate  of  appointment  and  qualification, 
a  demand  by  him  on  the  defendant,  who  was  his  predecessor 


•Note. — On  this  point  see  Rushville  Oas  Co.  v.  City  of  RushviUe,  6  L.  R.  A. 
315,  16  Am.  St.  Kep.  388 ;  Magneau  v.  City  of  Fremont,  27  Am.  St.  Rep.  486, 
9  L.  B.  A.  786;  State  ex  rel.  v.  Pinkerman,  22  L.  R.  A.  653;  Wooster  v. 
Mullina,  25  L.  R.  A.  694 ;  Broton  v.  Foster,  31  L.  R.  A.  116 ;  State  em  rel.  v. 
Yates,  37  U  B.  A.  206. — Rbpoiztiir. 
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in  office,  for  possession  of  the  books,  papers,  and  files  of  the 
office,  and  the  latter 's  refusal  to  comply  therewith;  and, 
although  it  may  not  set  out  the  facts  upon  which  the  plaintiff 
relies  with  that  particularly  required  by  good  pleading,  the 
defects  therein,  if  any,  are  merely  formal,  and  are  cured  by 
the  answer.  We  pass  directly,  therefore,  to  the  consideration 
of  the  real  point  in  controversy. 

On  January  2,  1902,  the  defendant  was  appointed  city  re- 
corder by  the  common  council,  with  the  consent  of  the  mayor^ 
immediately  qualified  as  such,  and  entered  upon  the  discharge 
of  his  duties.  He  continued  to  serve  in  that  capacity  until  the 
26th  of  the  following  month,  when  a  resolution  for  his  removal 
came  up  for  consideration  by  the  common  council  in  regular 
session;  all  the  members  being  present,  and  the  mayor  pre- 
siding. Upon  the  resolution  being  put  to  a  vote,  four  coun- 
cilmen  voted  in  the  affirmative,  and  four  in  the  negative.  The 
mayor  thereupon,  ruling  that,  under  the  city  charter,  he  had 
authority  to  break  the  tie,  voted  in  favor  of  the  resolution, 
and  the  defendant  was  declared  removed,  and  the  office  va- 
cated. The  plaintiff  was  then  appointed  to  fill  the  vacancy  by 
the  same  vote,  immediately  qualified,  and  a  certificate  of  his 
appointment  and  qualification  was  duly  issued  to  him  by  direc- 
tion of  the  council.  He  thereafter  demanded  of  the  defendant 
possession  of  all  the  books,  records,  papers,  and  other  property 
of  the  office,  and,  the  defendant  refusing  to  surrender  them, 
this  proceeding  was  commenced.  The  question  to  be  decided, 
therefore,  is  whether  the  mayor  of  the  city  has  a  right  to  give 
the  deciding  vote  upon  the  removal  and  appointment  of  a  city 
recorder  where  the  council  is  a  tie. 

By  section  1,  article  II,  of  the  charter  of  Pendleton  (Laws 
1899,  p.  710),  the  government  of  the  city  is  '*  vested  in  a 
mayor  and  common  council,  to  consist  of  eight  members,"  and 
by  section  7,  article  III,  it  is  provided  that  the  mayor  shall 
preside  at  all  meetings  of  the  council,  and  *'give  the  casting 
vote  in  case  of  a  tie.'*  By  section  6,  article  II,  the  recorder 
and  marshal  of  the  city  were  to  be  elected  biennially  by  the 
legal  voters,  but  in  1901  it  was  so  amended  as  to  provide  that 
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**the  common  council  shall,  with  the  consent  of  the  mayor, 
appoint  a  recorder  and  a  marshal,  who  shall  hold  their  respec- 
tive offices  during  the  pleasure  of  the  council,  and  be  subject 
to  removal  from  oflSce  at  any  time  by  its  resolution":  Spec. 
Laws  1901,  p.  401.  The  defendant  contends  that,  under  this 
amendment,  the  mayor  has  no  right  to  participate  in  the  ap- 
pointment of  a  recorder,  even  to  the  casting  vote  in  case  of  a 
tie ;  that  the  appointment  must  be  made  by  a  majority  of  the 
council,  independent  of  the  mayor;  and  that  his  only  right 
therein  is  to  give  or  withhold  his  consent.  It  is  not  believed 
that  this  is  a  proper  construction  of  the  language  of  the  sec- 
tion. The  amendment  is  a  part  of  the  city  charter.  The 
charter  does  not  authorize  the  council  to  act  independently  of 
the  mayor,  or  one  of  its  members  chosen  to  act  in  his  place  in 
case  of  his  absence  or  inability  to  serve.  He  is  made  a  con- 
stituent part  of  the  governmental  body  of  the  city,  with  cer- 
tain duties,  rights  alid  powera.  He  is,  for  certain  purposes,  a 
part  of  the  council;  is  counted  to  make  a  quorum  (section  1, 
article  IV) ;  is  required  to  preside  over  its  meetings;  and,  in 
case  of  a  tie,  his  right  to  vote  is  as  clearly  provided  for  by  the 
charter  as  that  of  any  member  of  that  body.  Now,  the  appoint- 
ment to  an  office  by  the  council  necessarily  requires  a  vote  of 
the  persons  authorized  by  the  charter  to  participate  in  its 
deliberations,  and  the  mere  fact  that  such  appointment  is  not 
valid  without  the  consent  of  the  mayor  does  not  manifest  an 
intention  to  exclude  him  from  giving  the  casting  vote  in  case 
of  a  tie  any  more  than  in  other  cases.  By  the  charter,  the 
** common  council,"  without  mentioning  the  mayor,  is  given 
power  and  authority  to  do  many  things;  yet  it  would  hardly 
be  contended  that  the  mayor  could  not  participate  in  its  delib- 
erations to  the  extent  of  giving  the  casting  vote  in  case  of  a 
tie.  The  provision  in  the  amendment  of  1901,  that  the  ap- 
pointment to  the  office  of  recorder  (»r  marshal  shall  require  his 
consent  to  be  operative,  is  no  more  restrictive  of  his  powers 
than  the  many  other  provisions  where  the  common  council 
alone  is  mentioned.  It  was  not  intended  thereby  to  take  away 
any  of  his  rights,  but,  on  the  contrary,  to  enlarge  his  powers 
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by  making  his  consent  necessary  to  every  appointment  to  the 
office  of  recorder  or  marshal,  without  regard  to  the  vote  of  the 
council.  In  ordinary  cases,  a  majority  vote  of  a  quorum  of 
that  body  would  control,  regardless  of  the  wishes  of  the  mayor ; 
but  the  amendment  makes  his  consent  essential  in  case  of  an 
appointment  to  the  offices  mentioned.  Under  city  charters  giv- 
ing the  mayor  a  right  to  vote  in  case  of  a  tie,  and  providing 
that  he  shall  appoint  to  office  by  and  with  the  consent  of  the 
council,  it  is  uniformly  held,  as  far  as  we  are  advised,  that  he 
is  authorized  to  give  the  casting  vote  upon  the  confirmation  of 
his  nominee  when  the  council  is  equally  divided:  1  DiUon, 
Mun.  Corp.  (4  ed.),  §  270;  Carroll  v.  Wall,  35  Kan.  36  (10 
Pac.  1) ;  State  ex  rel  v.  Yates,  19  Mont.  239  (47  Pac.  1004, 
37  L.  R.  A.  205).  And  the  same  reasoning  and  principles 
apply  in  the  case  at  bar.  If  the  legislature  had  intended  to 
deny  the  mayor,  a  right  to  vote  upon  the  appointment  to  an 
office  in  case  of  a  tie,  it  could  easily  have  required  such  ap- 
pointment to  be  made  by  a  majority  vote  of  the  council ;  but, 
there  being  nothing  in  the  act  indicative  of  such  intention,  his 
right  to  vote  remains  the  same  in  this  as  in  other  matters 
coming  before  the  council  for  consideration.  It  follows  that 
the  judgment  of  the  court  below  must  be  affirmed,  and  it  is  so 
ordered.  AppffiMED. 


Argued  12  November;  decided  8  December,  1902. 

dg  1^1  FBOST  V.  PACIFIC  SAVINGS  CO. 

«    1071  [70  Pac.  814.] 

Building  Association — Assuming  Usuutous  MoRTOAas.* 
A  grantee  of  mortgaged  property  who  agrees  as  part  of  the  consideration 
for  his  purchase  that  he  will  pay  the  mortgage  debt,  cannot  afterward  avoid 
such  debt,  or  any  part  thereof,  on  the  ground  of  usury — and  building  and  loan 
mortgages  are  not  exceptions  to  the  rule:  Hicinbothcm  ▼.  Interstate  Loan 
Aaaoc.  40  Or.  511,  distinguished. 

From  Multnomah :  Arthur  L.  Frazer,  Judge. 

This  is  a  suit  by  John  B.  Frost  and  wife  agrainst  the  Pacific 

♦Note. — On  this  point,  and  to  the  same  effect,  see  Bcanlon  v.  OHmmer,  70 
Am.  St.  Rep.  326;  Spinney  v.  MUlrr,  8J)  Am.  St.  Rep.  351,  S.IO. — Rbpobtbr. 
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States  Savings,  Loan  &  Building  Co.  to  compel  the  cancella- 
tion of  a  mortgage  on  the  ground  that  the  amount  secured 
thereby  has  been  fully  paid.  The  defendant  is  a  California 
corporation,  organized  for  the  purpose  and  with  the  power 
of  conducting  the  business  of  a  building  and  loan  association. 
On  May  16,  1893,  one  Jason  J.  Covey  borrowed  of  the  corpo- 
ration, at  Portland,  Oregon,  the  sum  of  $1,000,  payable  on  or 
before  seven  years  after  date,  with  interest  at  the  rate  of  6  per 
cent  per  annum,  payable  monthly.  According  to  the  scheme 
or  plan  of  the  corporation,  Covey  was  required,  in  order  to 
secure  the  loan,  to  subscribe  for  twenty  shares  of  its  capital 
stock,  of  the  par  value  of  $100  a  share,  to  transfer  ten  of  such 
shares  to  it  as  a  bonus  or  premium  on  the  loan,  and  the  other 
ten  as  security  therefor,  and  to  pay  sixty  cents  a  share  each 
month  until  the  monthly  payments  and  accumulated  profits 
amounted  to  the  par  value  of  the  stock,  when  it  was  to  be  sur- 
rendered to  the  corporation  in  cancellation  of  the  debt.  As 
an  additional  security  for  the  loan,  and  to  secure  the  monthly 
payments  on  the  stock,  and  all  fines  and  charges  that  might 
become  due  from  him.  Covey  executed  and  delivered  to  the 
defendant  a  mortgage  on  cei-tain  real  estate  in  Multnomah 
County.  He  thereafter  made  payments  on  the  loan  and  on  the 
stock  in  accordance  with  his  contract,  until  on  or  about  July 
14,  1894,  when  he  sold  and  conveyed  the  mortgaged  premises 
to  the  plaintiff  John  B.  Frost,  who  assumed  and  agreed  to  pay 
the  balance  remaining  unpaid  on  the  mortgage,  deducting 
from  the  purchase  price  of  the  premises  such  amount.  Frost 
continued  to  make  payments  on  the  stock  and  mortgage  as 
stipulated  in  the  original  contract  between  defendant  and 
Covey  until  December  9,  1898,  when  it  was  found  and  deter- 
mined between  him  and  the  defendant  that  there  was  then  a 
balance  of  $500  due  thereon.  The  original  contract,  including 
the  stock  and  mortgage,  was  thereupon  canceled,  and  a  new 
mortgage  given  by  Frost  and  his  wife  on  the  same  premises 
for  the  $500  balance  due  thereon ;  the  company  issuing  to  him 
the  requisite  shares  of  stock,  to  be  matured  by  monthly  pay- 
ments of  sixty  cents  a  share,  as  stipulated  in  the  contract  with 
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Covey.  Frost  thereafter  made  payments  on  the  stock  issued  to 
him,  and  on  the  $500  mortgage,"  until  the  amount  thereof,  to- 
gether with  the  sums  previously  paid  on  Covey's  stock  and 
mortgage,  aggregated  enough,  if  credited  upon  the  original 
loan,  to  pay  the  entire  debt  and  interest.  The  defendant  re- 
fusing to  release  the  mortgage,  this  suit  was  brought  for  its 
cancellation,  and  from  a  decree  rendered  in  favor  of  the  plain- 
tiffs the  defendant  appeals.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  Oreen- 
hury  W.  Allen  and  Cake  &  Cake,  with  an  oral  argument  by 
Mr.  Harry  M.  Cake. 

For  respondents  there  was  a  brief  over  the  name  of  William 
Reid. 

Mr.  Justice  Bean,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

It  is  conceded  that  the  contract  between  Covey  and  the  de- 
fendant was  usurious,  under  the  laws  of  this  state,  and  that,  as 
between  the  parties  thereto,  all  payments  made  thereon  would 
go  to  the  extinguishment  of  the  debt:  Washington  Invest, 
Assoc,  V.  Stanley,  38  Or.  319*  (63  Pac.  489,  84  Am.  St.  Rep. 
793;  Western  Sav.  Co.  v.  Houston,  38  Or.  377  (14  Am.  &  Eug. 
Corp.  Cas.  N.  S.  710,  65  Pac.  611) ;  Pacific  Build.  Co,  v.  Hm, 
40  Or.  280  (67  Pac.  103,  56  L.  R.  A.  163).  The  contention  of 
the  defendant,  however,  is  that  Frcst,  having  purchased  the 
moitgaged  premises,  and  assumed  and  agreed  to  pay  the 
amount  then  due  on  the  mortgage,  as  a  part  of  the  purchase 
price,  is  not  entitled  to  set  up  the  defense  of  usury  as  against 
such  mortgage,  although  it  concedes  that  payments  made  after 
the  renewal  of  the  mortgage  shall  go  in  extinguishment  thereof. 
The  plaintiffs,  on  the  other  hand,  contend  that  all  payments 
should  be  credited  on  the  original  loan,  and  go  in  satisfaction 
thereof,  whether  made  by  Frost  or  Covey.  The  question  is  thus 
squarely  presented  whether  a  purchaser  of  mortgaged  prem- 
ises, who  assumes  and  agrees,  as  a  part  of  the  consideration 

*Also  published  In  58  L.  R.  A.  816,  with  note. 
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therefor,  to  pay  the  debt  secured  by  the  mortgage,  can  after- 
ward interpose  the  defense  of  usury  against  its  collection,  and 
thus  avail  himself  of  the  usurious  character  of  the  contract  of 
his  grantor.  There  is,  perhaps,  a  want  of  harmony  in  the  ad- 
judicated cases  as  to  whether  a  purchaser  of  the  equity  of 
redemption,  or  one  who  purchases  expressly  subject  to  a  mort- 
gage, can  set  up  usury  as  a  defense  against  the  foreclosure 
thereof.  But  whatever  the  rule  in  that  regard  may  be,  the  au- 
thorities are  all  practically  agreed  that  if  the  grantee  assumes 
and  agrees  to  pay  the  lien,  as  part  of  the  purchase  price  of  the 
premises,  he  cannot  then  make  such  defense.  The  foundation 
of  this  doctrine  is  not  that  the  original  transaction  is  thereby 
purged  of  the  taint  of  usury,  but  rather,  as  said  by  the  Su- 
preme Court  of  New  Jersey,  that  '*The  purchaser,  by  taking 
title  subject  to  the  mortgage,  and  retaining  out  of  the  price  he 
agreed  to  pay  sufficient  money  to  pay  the  mortgage,  places  him- 
self in  a  position  where  he  cannot  allege  usury  without  attempt- 
ing to  keep  back  part  of  the  money  which  he  agreed  to  pay  for 
the  mortgaged  lands.  Having  retained  enough  of  the  pur- 
chase money  to  pay  the  mortgage,  under  a  promise  that  he 
would  apply  the  money  to  the  payment  of  the  mortgage,  it  is 
plain  that  if  he  were  allowed  to  make  the  defense  of  usury,  and 
should  make  it  successfully,  he  would  defraud  both  his  grantor 
and  the  mortgagee.  He  would  be  permitted  to  speculate  on  a 
violation  of  law  that  had  done  him  no  harm,  and  to  keep  back 
money  to  which  he  has  no  right  whatever,  and  to  do  so  in  direct 
violation  of  his  promise.  To  prevent  this,  equity  says  that  he 
shall  not  make  the  defense  of  usury ;  but  it  says  so.,  not  because 
the  mortgage  has  been  purged  of  its  taint,  but  because  he  kept 
back  enough  of  the  purchase  money  to  pay  the  mortgage  under 
a  promise  that  if  the  money  was  left  in  his  hands  he  would  pay 
the  mortgage  debt.  This  is  the  foundation  on  which  the  doc- 
trine rests*,  and  it  has  no  other" :  Trusdell  v.  Dowden,  47  N.  J. 
Eq.  396  (20  Atl.  972) ;  27  Am.  &  Eng.  Enc.  Law  (1  ed.),  952; 
Webb,  Usury,  §  374;  2  Pomeroy,  Eq.  Jur.  (2  ed.),  §  937; 
1  Jones,  Mortg.  (4  ed.)  §  644;  Smith  v.  McMillan,  46  W.  Va. 
577  (33S.  E.  283). 
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This  rule  is  applied  in  all  its  scope  to  a  grantee  who  pur- 
chases premises  covered  by  a  usurious  mortgage  given  to  a 
building  and  loan  association :  Thompson,  Bldg.  Assoc.  (2  ed.) 
§  261;  Btiilding  Assoc,  of  Dak.  v.  Walker,  59  Neb.  456  (81 
N.  W.  208) ;  Building  Assoc,  of  Dak.  v.  Bilari,  59  Neb.  458 
(81  N.  W.  308) ;  Burlington  Mut.  L.  Assoc,  v.  H eider,  55  Iowa, 
424  (5  N.  W.  578,  7  N.  W.  686) ;  Anderson  v.  Oregon  Mtg.  Co. 
(Idaho)  69  Pac.  130 ;  Stein  v.  Indianapolis,  etc.,  Assoc.  18  Ind. 
237  (81  Am.  Dec.  353)  ;  People's  Sav.  Bankw. Collins,  27  Conn. 
142 ;  Building  &  L.  Assoc,  v.  Scllars,  19  Tex.  Civ.  App.  201  (46 
S.  W.  370). 

The  cases  of  Sawtelle  v.  North  Amer.  Sav.  Co.  14  Utah,  443 
(48  Pac.  211) ;  Howells  v.  Pacific  States  Build.  Co.  21  Utah,  45 
(60  Pac.  1025,  81  Am.  St  Rep.  659),  and  National  L.  &  Invest. 
Co.  V.  Sto7ie  (Tex.  Civ.  App.)  46  S.  W.  67,  do  not  militate 
Against  this  doctrine.  In  the  Sawtelle  case  the  purchase  was 
made  a  few  days  after  the  execution  of  the  mortgage,  and, 
although  the  purchaser  assumed  and  agreed  to  pay  it,  he  did 
not  see  it  until  he  stopped  payments,  and  had  no  knowledge  of 
its  nature  or  <;haracter,  but  supposed  it  to  be  the  same  as  an 
ordinary  mortgage.  These  facts,  in  connection  with  the  char- 
acter of  the  particular  contract,  were  deemed  sufficient  by  the 
court  to  entitle  the  purchaser  to  have  the  amount  paid  by  him 
as  dues  on  stock  subscribed  for  by  his  grantor  applied  in  reduc- 
tion of  the  debt,  on  the  ground  that  the  contract  was  a  **hard 
one,  if  not  entirely  unconscionable.''  The  question  of  usury, 
or  the  right  of  a  grantee  to  make  such  a  defense,  was  not  there 
involved  or  considered.  The  Howells  case  was  founded  on  a 
contract  between  the  association  and  the  borrower,  and  what  is 
said  in  the  opinion  about  the  rights  of  a  grantee  is  mere  dictum. 
In  National  L.  &  hivest.  Co.  v.  Stone,  46  S.  W.  67,  the  grantee 
did  not  assume  or  agree  to  pay  the  mortgage,  but  only  '*all 
legal  amounts*'  due  thereon.  The  conrt  found  from  the  oral 
evidence  that  this  provision  in  the  deed  was  intended  and  un- 
derstood to  include  the  principal  only,  and  for  this  reason  the 
vendee  could  avail  himself  of  the  defense  of  usury.  The  court 
evidently  did  not  intend  to  lay  down  any  general  rule,  because, 
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about  a  month  later,  in  an  opinion  by  the  same  justice,  it  was 
directly  held  that  a  purchaser  of  land,  who  had  assumed,  as  a 
part  of  the  purchase  price,  a  mortgage  on  the  premises,  given 
to  a  building  and  loan  association,  could  not  set  up  usury  in 
the  original  debt  secured  by  the  mortgage:  Building  &  L, 
Assoc.  V.  SeUarsy  19  Tex.  Civ.  App.  201  (46  S.  W.  370).  The 
case  of  Hicinbothem  v.  Interstate  L.  Assoc.  40  Or.  511  (69  Pac. 
1018),  is  also  cited  as  sustaining,  in  principle,  the  decision  of 
the  court  below  in  this  case.  But  the  question  here  presented 
was  not  raised,  suggested,  or  considered  in  that  case.  The  sole 
point  there  presented  and  decided  was  whether  the  contract 
involved  should  be  construed  according  to  the  laws  of  Minne- 
sota or  Oregon.  It  follows  that  the  decree  of  the  court  below 
must  be  reversed,  and  it  is  so  ordered.  Reversed. 


Decided  16  December,  1902 ;  rehearing  denied 

McCAIiL  V.  POBTEB. 

[70  Pac.  820,  71  Pac.  076.] 


March,  1903. 


Waters — Essentiai^  of  Appbofkiation. 

1.  The  vital  features  of  an  appropriation  of  water  from  a  public  stream 
are  Its  diversion  from  the  natural  channel  and  its  application  to  some  useful 
purpose,  and  it  Is  immaterial  how  the  water  is  caused  to  reach  the  place  of 
application,  whether  by  a  ditch  tapping  the  stream  at  a  distant  point,  or  by 
building  up  the  banks  at  low  points,  or  by  closing  natural  outlets,  and  thereby 
retaining  the  water  in  a  solid  body  to  a  point  of  diversion  nearer  the  place 
of  use. 

Pbiobities  as  Between  SnccBSSivB  Appkopbiatobs. 

2.  Approprlators  of  the  waters  of  a  stream,  whether  as  riparian  owners  or 
owners  by  diversion,  have  priority  of  right  in  their  chronological  order  of 
appropriation,  the  later  appropriator  being  limited  to  rights  not  interfering 
with  those  of  the  earlier  appropriator. 

I*RIOBITIE8  AS   BBVWEBN   SEVEBAL  AFPBOPBIATOBS. 

3.  As  between  some  of  several  approprlators,  the  one  showing  the  earlier 
appropriation  is  entitled  to  maintain  it  without  showing  his  rights  as  to 
other  claimants  not  parties  to  the  litigation. 

Defective  Pleading — Wai\'eb  by  Pleading  Ovbb. 

4.  In  the  absence  of  preliminary  objections  to  a  pleading  every  reasonable 
inference  will  be  Invoked  to  support  it  after  the  trial  has  commenced,  the 
rule  being  the  same  whether  the  objection  is  made  to  the  evidence  as  it  Is 
produced  or  by  a  motion  after  the  trial  is  over.  An  answer  in  which  prior 
appropriation  of  the  waters  in  question  by  defendant's  grantor  is  not  directly 
alleged  is  still  sufficient,  in  the  absence  of  a  motion  or  demurrer,  when  it  is 
therein  stated  that  defendants  and  their  grantors  had,   since  prior  to  the 

42  0B.-4 


50  McCall  v.  Porter.  [42  Or. 

obtaining  by  plaintiffs  of  any  right  to  such  waters,  maintained  dams  along 
and  upon  the  banks  of  the  stream  for  the  purpose  of  increasing  the  flow  of 
water  in  the  main  channel,  and  had  during  such  time  continuously  used  the 
waters  thus  confined  for  irrigating  land  owned  by  them  below  the  points 
where  such  dums  had  been  maintained. 

From  Lake :  Henry  L.  Benson,  Judge. 

This  is  a  suit  by  Cynthia  I.  and  W.  II.  McCall  against  James 
C.  and  Josiah  Porter  to  restrain  the  defendants  from  interfer- 
ing with  the  flow  of  water  through  what  the  plaintiflEs  desig- 
nate as  the  eastern  or  McCall  branch  of  Buck  Creek,  a  natural 
water  course,  heading  in  a  spur  of  the  Yampsay  Mount«iins.  and 
flowing  in  a  northerly  and  easterly  direction  through  Silver 
Lake  Valley,  in  Lake  County.  Soon  after  it  reaches  the  valley, 
it  divides  into  numerous  branches,  one  of  which  flows  through 
the  defendants'  land  in  a  well-defined  channel,  6  or  8  feet  wide 
and  2  or  2yo  feet  deep,  carrying  about  44  inches  of  water. 
In  the  spring  or  flood  time  the  stream  overflows  its  banks,  inun- 
dating and  irrigating  the  surrounding  country.  At  other  sea- 
sons of  the  year  the  water  is  diverted  by  means  of  dams  and 
ditches,  and  thus  used  for  irrigation  purposes.  The  defend- 
ants' land  is  in  the  west  half  of  section  4,  and  the  plaintiffs  are 
the  owners  of  the  larger  part  of  section  3,  lying  east  thereof. 
The  plaintifl's  contend  that  Buck  Creek  divides  into  two  chan- 
nels near  the  upper  end  of  defendants'  land,  one  flowing  east- 
erly through  land  owned  by  the  plaintiflEs,  and  that  they  have 
used  the  waters  thereof  as  riparian  proprietors  for  irrigating 
purp(\se8  during  the  fourteen  years  last  past.  In  April,  1900, 
the  defendants  constructed  a  rock. dam,  at  the  head  of  what 
the  plaintiflEs  call  the  eastern  channel  of  the  stream,  thereby 
diverting  the  water  therefrom  and  compelling  it  to  flow  down 
the  main  channel.  The  object  of  this  suit  is  to  enjoin  the 
defendants  from  maintaining  such  dam  or  dike,  on  the  ground 
that  it  wrongfully  and  unlawfully  interferes  with  plaintiflEs' 
rights  as  riparian  proprietors.  The  complaint  alleges  the 
plaintiffs'  ownership  of  the  land  in  section  3;  that  Buck  Creek 
is,  and  ever  since  the  memory  of  man  has  been,  a  natural 
stream  of  water;  that  it  divides  into  two  separate  and  distinct 
channels  at  a  point  on  the  land  of  defendants ;  that  the  eastern 
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channel  thereof  runs  through  and  abuts  upon  all  the  lands  be- 
longing to  the  plaintiffs;  that  about  the  1st  of  March,  1900, 
the  defendants  constructed  a  dam  at  the  head  of  this  channel, 
and  thereby  prevented  the  water  from  flowing  down  the  same, 
—and  prays  for  the  relief  above  mentioned.  The  defendants, 
by  their  answer,  deny  that  Buck  Creek  divides  into  two  chan- 
nels  at  the  point  designated  in  the  complaint,  or  that  there  is  a 
natural  stream  of  water  flowing  from  such  point  over  and 
across  their  land,  and  down  onto  the  land  of  the  plaintiffs,  and 
fcr  an  affinnative  defense  they  plead— /ir^^,  the  statute  of 
limitations;  and.  second,  in  substance,  that  for  more  than 
seventeen  years  prior  to  the  commencement  of  this  suit  the  de- 
fendants, their  grantors  and  predecessors  in  interest,  have  been 
using  and  occupying  the  land  now  owned  by  them,  and  during 
such  time  they  have  cultivated  it,  and  by  means  of  irrigation 
have  raised  large  and  valuable  crops  thereon ;  that  the  land  is 
arid,  and  will  not  produce  crops  successfully  without  irriga- 
tion ;  that  the  waters  of  Buck  Creek  naturally  flow,  when  unob- 
structed, down  to,  upon,  and  over  their  land  and  naturally 
irrigate  the  same ;  that,  in  addition  to  such  natural  flow,  the  de- 
fendants and  their  grantors,  during  the  time  mentioned,  have 
placed  and  maintained  dams  in  the  banks  and  along  the  nat- 
ural channel  of  the  stream,  to  assist  and  increase  the  flow  of 
water  therein,  and  by  this  means  have  used  during  all  the  time 
of  the  occupancy  by  themselves  and  their  grantors  300  inches 
of  water  for  irrigating  purposes ;  that  the  point  mentioned  in 
the  complaint  as  the  division  of  the  stream  into  two  separate 
channels  is  but  a  break  in  the  bank,  and  all  that  the  defendants 
have  ever  done  to  such  break  was  to  prevent  it  from  washing 
out  to  such  an  extent  as  to  destroy  the  natural  channel,  and 
thus  compel  tlie  water  to  flow  over  and  through  their  land  in 
its  natural  channel ;  that,  in  addition  to  the  natural  irrigation 
and  the  use  of  the  water  of  the  stream  by  means  of  dams,  they 
have,  at  stated  dates  during  1889  and  1890,  appropriated  there- 
from through  ditches  30  inches  of  water  for  use  on  their  land ; 
that  all  the  appropriations,  diversions,  and  use  of  the  water  as 
alleged  in  the  answer  are  necessary  and  required  for  the  sue- 
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cessful  cultivation  of  the  land,  and  by  means  thereof  the  de- 
fendants have  been  able  to  raise  valuable  crops  thereon.  The 
reply  put  in  issue  the  material  alleviations  of  the  answer,  and 
upon  the  trial  a  decree  was  rendered  in  favor  of  the  plaintiffs, 
from  which  the  defendants  appeal.  Reversed. 

For  appellants  there  was  a  brief  over  the  names  of  W.  J, 
Moore  and  Spencer  &  Raker,  with  an  oral  argument  by  Mr. 
John  E,  Raker, 

For  respondents  there  was  a  brief  and  an  oral  argument  by 
Mr.  Charles  A.  Cogswell. 

Mb.  Justice  Bean  delivered  the  opinion. 

There  are  substantially  three  defenses  set  up  in  the  an- 
swer: (1)  That  what  plaintiffs  designate  as  the  eastern  or 
McCall  branch  of  Buck  Creek  is  not  a  natural  water  course; 
(2)  that  their  cause  of  suit  is  barred  by  the  statute  of  limita- 
tions; and  (3)  that  the  defendants  are  entitled  by  prior  appro- 
priation to  all  the  water  that  will  flow  within  the  banks  of  Buck 
Creek  at  the  alleged  point  of  division,  when  the  banks  are 
maintained  at  a  uniform  height. 

The  (juestion  as  to  whether  there  ever  was  a  natural  stream 
of  water  flowing  from  the  land  of  defendants  do^vn  to  the  land 
of  plaintiffs  is  difficult  to  solve  from  the  testimony  in  the  rec- 
ord. The  evidence  upon  that  point  is  conflicting  and  unsatis- 
factory. Many  of  the  witnesses  testified  with  a  map  or  plat 
before  them,  to  which  they  and  counsel  referred,  pointing  out 
and  designating  certain  places  thereon ;  and,  while  testimony 
so  taken  is  intelligible  to  the  persons  present,  it  is  not  always 
so  to  an  appellate  court,  compelled  to  rely  upon  the  record. 
Mr.  Moore,  however,  a  surveyor  and  engineer  of  intelligence, 
who  made  a  careful  survey  about  the  time  the  suit  was  begun, 
testified  that  he  found  a  small  ditch  or  channel,  about  two  feet 
wide  and  two  feet  deep,  leading  from  the  rock  dam  east  for 
about  nine  chains,  when  it  disappeared,  and  the  water  spread 
out  over  the  defendants'  meadow  in  a  pond  or  swale  some  four 
chains  wide  and  a  few  inches  deep;  that  about  five  chains 
further  east  the  water,  or  a  portion  of  it,  gathered  into  another 
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ditch  or  channel,  perhaps  a  foot  wide,  which  continued  for  4^4 
chains,  when  it  again  spread  out  over  the  meadow  in  a  shallow 
pond  or  pool  five  or  six  chains  wide.  About  eleven  chains 
further  east  there  was  another  channel,  two  feet  deep  and  four 
feet  wide,  formed  abruptly,  which  continued  down  to  the 
county  road  that  leads  north  through  the  center  of  section  4. 
He  gave  no  testimony  as  to  the  condition  of  the  country  from 
that  point  on  down  to  the  plaintiffs'  land,  but  the  county  sur- 
veyor, called  by  them  as  a  witness,  testified  that  there  was  a 
well-defined  channel  leading  from  the  county  road  down 
through  the  east  half  of  section  4  to  the  plaintiffs'  land. 
Whether  such  a  water  course  can  be  denominated  a  **  natural 
stream,"  within  the  meaning  of  that  term  as  applied  to  ripa- 
rian rights,  or  whether  it  is  to  be  considered  as  a  mere  break 
in  the  bank  or  high-water  channel,  is  involved  in  considerable 
doubt. 

But  it  is  not  necessary  to  decide  that  question,  as  the  evi- 
dence clearly  shows  defendants'  right  by  prior  appropriation 
to  such  of  the  water  as  would  naturally  flow  from  Buck  Creek 
through  the  ditch  or  channel  described.  The  land  now  owned 
by  them  was  formerly  swamp  or  overflowed  land,  granted  to 
the  state  by  congress  in  1860.  About  the  year  1877  one  M.  P. 
Martin  made  application  to  the  state  to  purchase  the  land,  and 
received  a  certificate  thereforv  which,  in  January,  1885,  he 
assigned  and  transferred  to  W.  C.  Martin,  to  whom  the  state 
made  a  deed  the  same  year.  At  the  same  time  the  deed  was 
made,  and  for  some  time  prior  thereto,  the  latter  Martin  was 
and  had  been  in  possession  of  the  premises,  which  he  had 
inclosed,  and  on  which  he  was  using  the  water  flowing  in  Buck 
Creek  in  the  necessary  irrigation  of  the  same.  The  land  now 
owned  by  the  plaintiffs  was  then  unoccupied  public  land,  be- 
longing either  to  the  state  or  the  general  government.  The 
evidence  shows  that  the  earliest  possible  settlement  thereon  or 
acquisition  of  any  rights  thereto  by  any  of  plaintiffs'  prede- 
cessors in  interest  was  in  July  or  August,  1886.  Martin's 
occupancy  of  and  title  to  his  land  was  therefore  prior  in  time 
to  any  rights  acquired  by  the  plaintiffs  or  their  predecessors. 
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The  evidence  also  shows  that  he  had  diverted  all  the  waters  of 
the  so-called  eastern  or  McQall  branch  by  means  of  a  sod  or 
dirt  dam  at  the  head  of  the  alleged  channel  prior  to  1886, 
which  he  used  in  irrigating  his  land,  and  that  such  use  was 
continued  by  the  defendants  after  they  purchased  the  property 
down  to  1900,  when  they  put  in  the  rock  dam.  Mr.  Egan,  a 
witness  for  the  plaintiffs,  stated  that  he  was  acquainted  with 
the  Martin  land  in  1876 ;  that  Martin  had  a  dam  in  the  bank  of 
Buck  Creek  at  the  point  where  the  rock  dam  was  subsequently 
located,  and  used  the  water  of  the  stream  in  irrigating  the  land 
belonging  to  him  below  that  point.  Warren  Duncan,  another 
witness  for  plaintiffs,  testified  that  Martin  had  a  dam  at  the 
same  place  in  1887,  when  he  sold  to  the  present  defendants; 
that  the  dam  was  constructed  of  dirt  and  manure,  and  that  it 
prevented  any  of  the  water  from  going  east ;  and  that  he  saw 
Martin  use  the  water  for  irrigating  purposes.  James  Sullivan 
said  that  he  knew  the  Martin  land  in  1873  and  1874,  and  saw 
the  dam  in  Buck  Creek  while  Martin  owned  and  was  in  posses- 
sion of  the  land ;  that  the  dam  was  higher  than  the  creek  bank, 
and  was  at  the  same  place  where  the  rock  dam  was  afterward 
constructed.  George  C.  Duncan  testified  that  he  was  on  the 
land  in  1881  or  1882,  and  that  Martin  showed  him  a  sod  dam 
he  had  put  in  to  keep  the  water  from  flowing  east  toward  the 
property  now  owned  by  the  plaintiffs;  that  in  the  spring  of 
1901  witness  was  up  to  the  rock  dam,  and  it  was  at  the  same 
place  where  he  saw  the  sod  dam  in  1881  or  1882.  The  witnesses 
Hayes,  McLin,  and  Wallace,  testified  to  substantially  the  same 
facts.  S.  A.  D.  Porter  stated  that  Martin  irrigated  his  land  in 
section  4  from  1881  to  1886  with  water  from  Buck  Creek;  that 
during  that  time  he  maintained  a  dam  in  the  east  bank  of  the 
stream,  and  no  water  went  down  toward  McCall 's ;  that  with- 
out such  dam  he  could  not  have  used  the  water  for  irrigation ; 
and  that  it  was  constructed  and  maintained  for  that  purpose. 
The  defendants  both  testified  that  from  1887,  when  they  pur- 
chased from  Martin,  down  to  1900,  they  continued  to  maintain 
the  dam  in  the  bank  of  the  stream  the  same  as  Martin  had  done 
prior  to  that  time,  and  that  the  rock  dam  built  in  1900  was  at 
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the  same  place  and  no  higher  than  the  sod  dam  previously 
maintained  by  them  and  Martin.  None  of  this  evidence  is  con- 
troverted, so  we  have  as  an  established  fact  in  the  case  that 
from  1874  or  1875  down  to  the  time  the  rock  dam  was  con- 
structed by  the  defendants,  in  1900,  the  defendants  and  their 
predecessors  in  interest  continuously  maintained  a  dam  at  the 
head  of  the  so-called  eastern  or  McCall  branch  of  the  stream, 
sufficient  to  turn  all  the  water  down  the  main  stream  that 
would  otherwise  naturally  flow  out  through  such  alleged  chan- 
nel or  branch ;  that  by  means  of  such  dam  the  defendants  and 
their  predecessors  in  interest  were  enabled  to  and  did  use  the 
water  for  irrigating  purposes  and  for  the  successful  cultiva- 
tion of  their  land. 

1.  The  water  was  thus  diverted  and  applied  to  a  useful  pur- 
pose, and  this  constitutes  an  appropriation,  within  the  meaning 
of  the  doctrine  of  prior  appropriation.  The  method  by  which 
it  was  diverted  or  appropriated  is  not  material.  **The  true  test 
of  appropriation  of  water,  in  its  legal  aspect,''  says  Mr.  Long, 
'*is  the  successful  application  of  the  water  to  the  beneficial  use 
designed ;  the  method  of  diverting  or  carrying  it  or  of  making 
the  application  being  wholly  immaterial.  It  is  not  even  neces- 
sary that  ditches  be  used.  Thus,  if  a  dam  or  other  contrivance 
will  suffice  to  turn  the  water  from  the  stream,  and  moisten  the 
lands  sought  to  be  cultivated,  this  is  sufficient,  although  no 
ditch  be  needed  or  constructed":  Long,  Irr.  §  49.  And  in 
Thontas  v.  Guiraiid,  6  Colo.  530  (which  was  cited  with  approval 
by  this  court  in  Nevada  Ditch  Co.  v.  Bennett,  30  Or.  59,  45  Pac. 
472,  60  Am.  St.  Rep.  77  and  note),  it  is  said  by  Mr.  Justice 
H£i^,  in  speaking  on  this  question,  that  '*If  a  dam  or  con- 
trivance 6f  any  kind  will  suffice  to  turn  water  from  the  stream 
and  moisten  the  lands  sought  to  be  cultivated,  it  is  sufficient, 
though  no  ditch  is  needed  or  constructed.  Or  if  land  be  ren- 
dered productive  by  the  natural  overflow  of  the  water  thereon, 
without  the  aid  of  any  appliances  whatever,  the  cultivation  of 
such  land  by  means  of  the  water  so  naturally  moistening  the 
same  is  a  sufficient  appropriation  of  such  water,  or  so  much 
thereof  as  is  reasonably  necessary  for  such  use.    The  true  t(»st 
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of  appropriation  of  water  is  the  successful  application  thereof 
to  the  beneficial  use  designed,  and  the  method  of  diverting  or 
carrying  the  same,  or  making  such  application,  is  immaterial." 
In  making  the  diversion  or  in  conducting  the  water  appro- 
priated, use  may  be  made  of  dry  ravines  or  natural  depressions, 
and,  indeed,  a  natural  stream  may  be  so  used :  Simmons  v. 
Winters,  21  Or.  35  (27  Pac.  7,  28  Am.  St.  Rep.  727) ;  Pom- 
eroy.  Rip.  Rights,  §  48;  Butte  C,  &  Ditch  Co.  v.  Vaughn,  11 
Cal.  143  (70  Am.  Dec.  769) ;  Richardson  v.  Kier,  37  Cal.  263. 
So  that  Martin  and  the  defendants  are  not  prevented  from 
acquiring  the  right  to  the  use  of  the  water  by  prior  appropria- 
tion merely  because  they  used  a  part  of  the  natural  channel  of 
Buck  Creek  to  convey  the  water  diverted  by  them  from  the  so- 
called  eastern  or  McCall  branch.  All  that  is  necessary  to  make 
a  valid  appropriation  is  that  there  be  an  actual  diversion  of  the 
water  from  the  natural  channel  or  other  source  of  supply,  with 
an  intent  to  apply  it  to  some  beneficial  use,  followed  by  an 
actual  application  to  the  use  designed  within  a  reasonable  time : 
Low  V.  Rizor,  25  Or.  551  (37  Pac.  82) ;  Nevada  Ditch  Co.  v. 
Bennett,  30  Or.  59  (45  Pac.  472,  60  Am.  St.  Rep.  777  and 
note).  The  appropriation  depends  upon  the  actual  capture  of 
the  water  and  its  application  to  some  useful  or  beneficial  pur- 
pose, and  not  upon  the  mode  or  method  by  which  the  appro^ 
priation  or  diversion  is  made.  If  one  prevents  a  stream  from 
overflowing  its  banks  at  the  low  places  by  means  of  dams  or 
dikes,  or  by  the  same  means  prevents  the  water  from  flowing 
out  through  a  natural  channel  or  depression  leading  oflf  from 
the  main  stream,  thus  confining  it  to  the  channel  and  convey- 
ing it  down  to  his  land  below,  where  he  uses  it  for  necessary 
and  reasonable  irrigation,  his  acts  will  amount  to  as  valid  an 
appropriation  of  the  water  so  diverted  or  confined  as  if  he  had 
in  fact  conducted  it  to  his  land  through  an  artificial  ditch  or 
conduit.  By  the  construction  and  maintenance  of  a  dam  at  the 
point  where  plaintiflPs  allege  that  the  stream  divides,  Martin 
and  his  successors  in  interest  manifested  an  unmistakable 
intent  to  take  and  use  the  water  which  otherwise  would  have 
gone  down  the  alleged  eastern  channel,  and,  as  they  succeeded 
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in  applying  the  water  to  the  use  designed,  there  was  such  an 
appropriation  as  is  contemplated  by  law. 

2.  Nor  is  it  material,  so  far  as  the  rights  of  the  parties  to 
this  suit  are  concerned,  whether  others  had  acquired  rights  to 
the  use  of  the  water  of  the  stream,  either  by  appropriation  or 
as  riparian  proprietors,  prior  and  superior  to  those  of  the 
defendants.  The  foundation  of  the  doctrine  of  prior  appro- 
priation of  water  is,  prior  in  time,  prior  in  right,  and  there- 
fore he  whose  appropriation  is  first  in  time  acquires  rights 
against  subsequent  appropriators,  locators,  or  grantees,  to  the 
extent  of  his  appropriation.  The  waters  of  a  natural  stream 
are  subject  to  successive  appropriations,  and,  so  long  as  the 
subsequent  appropriators  do  not  injure  or  impair  the  rights 
of  those  prior  to  them,  they  may  use  as  much  water  as  they 
choose.  There  may  thus  be  numerous  and  different  appro- 
priators of  the  waters  of  the  same  stream ;  the  rights  of  each 
depending,  as  against  the  others,  on  the  date  or  time  of  his 
appropriation.  One  who  acquires  rights  subsequent  to  an- 
other cannot  question  the  prior  appropriator's  right  to  the 
amount  of  water  actually  diverted  and  used  by  him  on  the 
ground  that  such  an  appropriation  may  interfere  with  some 
one  else's  rights.  The  validity  of  such  an  appropriation  as 
against  subsequent  owners  does  not  depend  upon,  and  is  not 
affected  by,  the  fact  that  there  may  be  prior  vested  rights  on 
the  stream,  either  above  or  below :  Simmons  v.  Winters,  21  Or. 
35  (27  Pac.  7,  28  Am.  St.  Rep.  727) ;  Carson  v.  Oentner,  33 
Or.  512  (52  Pac.  506,  43  L.  R.  A.  130) ;  Browning  v.  Leiuis, 
39  Or.  11  (64  Pac.  304) ;  Long,  Irr.  §  52;  Kinney,  Irr.  §  181; 
Saint  V.  Ouerrerio^  17  Colo.  448  (35  Pac.  335,  31  Am.  St.  Rep. 
320) ;  Creek  v.  Bozeman  Waterworks  Co.  15  Mont.  121  (38 
Pac.  459.)  **  Priority  of  appropriation,  where  no  other  title 
exists,"  says  Mr.  Chief  Justice  Lewis,  in  Proctor  v.  Jennings, 
6  Nev.  83  (3  Am.  Rep.  240),  ''undoubtedly  gives  the  better 
right.  And  the  rights  of  all  subsequent  appropriators  are  sub- 
ject to  his  who  is  first  in  time.  But  others  coming  on  the 
stream  subsequently  may  appropriate  and  acquire  a  right  to 
the  surplus  or  residuum,  so  the  rights  of  each  successive  per- 
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son  appropriating  water  from  a  stream  are  subordinate  to  all 
those  previously  acquired,  and  the  rights  of  each  are  to  be 
determined  by  the  condition  of  things  at  the  time  he  makes 
his  appropriation.  So  far  is  this  rule  carried  that  those  who 
were  prior  to  him  can  in  no  way  change  or  extend  their  use 
to  his  prejudice,  but  are  limited  to  the  rights  enjoyed  by 
them  when  he  secured  his.  Nor  has  any  one  the  right  to  do 
anything  which  will,  in  the  natural  or  probable  course  of 
things,  curtail  or  interfere  with  the  prior  acquired  rights  of 
those  either  above  or  below  him  on  the  same  stream.  The  sub- 
sequent appropriator  only  acquires  what  has  not  been  secured 
by  those  prior  to  him  in  time.  But  what  he  does  thus  secure  is 
as  absolute  and  perfect,  and  free  from  any  right  of  others  to 
interfere  with  it,  as  the  rights  of  those  before  him  are  secure 
from  interference  by  him." 

3.  And  so  it  was  held  in  the  recent  case  of  Browning  v.  Lewis, 
39  Or.  11  (64  Pac.  304),  that  a  defendant  whose  rights  were 
inferior  and  subsequent  to  the  plaintiff's  could  not  question 
the  latter 's  use  of  the  waters  of  a  stream  on  the  ground  that 
others  may  have  a  right  thereto  superior  to  that  of  the  plain- 
tiff. The  rights  of  the  parties  to  this  suit  must  be  determined, 
therefore,  with  reference  to  the  priorities  as  between  them- 
selves, without  regard  to  the  rights  of  persons  not  parties  to 
the  suit,  and  who,  of  course,  cannot  be  affected  in  any  way  by 
the  decree.  From  this  point  of  view,  and  under  the  law  and 
the  facts,  we  are  of  the  opinion  that  the  defendants  have  shown 
a  prior  right  by  appropriation,  as  against  the  plaintiffs,  to  the 
use  of  the  water  claimed  by  them.,  and  may  maintain  a  dam  in 
the  stream  at  the  height  of  the  present  rock  dam  for  the  pur- 
pose of  diverting  the  same.  For  these  reasons,  the  decree  of 
the  court  below  will  be  reversed,  and  the  complaint  dismissed. 

Reversed. 

Decided  30  March,  1908. 

On  Petition  for  Rehearing. 
Mr.  Justice  Bean  delivered  the  opinion. 

4.  A  careful  re-examination  of  the  record  has  only  confirmed 
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the  views  heretofore  expressed.  The  principal  complaint  seems 
to  be  that  the  decision  is  put  on  a  question  not  in  issue ;  coun- 
sel for  plaintiffs  insisting  that  the  answer  does  not  allege  a 
prior  appropriation  of  the  waters  of  Buck  Creek  by  Martin, 
the  defendants'  grantor.  The  defendants,  after  describing  in 
their  answer  the  lands  owned  and  possessed  by  them,  allege— 

**That  the  whole  of  said  lands  are  valuable  agricultural  and 
farming  lands;  that  for  more  than  seventeen  years  next  pre- 
ceding the  filing  of  the  complaint  herein  the  defendants  and 
their  grantors  have  possessed,  occupied,  cultivated,  used,  and 
improved  all  of  the  aforesaid  lands,  and  during  all  of  said 
times  have  annually  harvested  therefrom  large  and  valuable 
crops  of  hay,  grain,  and  vegetables,  and  have  pastured  large 
numbers  of  horses  and  cattle  thereon;  that  the  climate  in 
which  said  lands  are  situated  is  arid,  and  irrigation  is  neces- 
sary thereon  during  the  months  of  April,  May,  June,  July, 
August,  September,  and  October  of  each  year,  in  order  to  pro- 
duce thereon  a  valuable  or  any  crops,  and-  that  said  months 
constitute  the  irrigating  season  in  the  district  in  which  said 
lands  are  situated ;  that  with  proper  irrigation  said  lands  yield 
annually  large  and  valuable  crops  of  the  aforesaid  staple  prod- 
ucts, which  without  such  irrigation  they  would  not  do,  but 
would  become  barren,  sterile,  and  worthless ;  that  immediately 
west  of  south  of  said  lands  there  is  a  spur  or  branch  of  the 
Yampsay  Mountains,  known  as  the  *Buck  Creek  Range,*  upon 
and  among  which  springs  and  melting  snow  give  rise  to  and 
form  a  stream  commonly  called  *  Buck  Creek, '  which  flows  and 
has  flowed  always  in  a  north  and  northeasterly  direction  to  and 
upon  defendants'  said  lands;  that  the  said  Buck  Creek  is  the 
same  and  identical  natural  stream  described  in  the  plaintiffs' 
amended  complaint  herein ;  that  said  Buck  Creek  has  a  natural 
and  well-defined  bed  and  banks  to  and  upon  the  lands  of  the 
defendants  herein  described,  and  that  the  natural  channel  of 
said  Buck  Creek  from  its  source  reaches  and  extends  to  defend- 
ants' said  lands,  and  that  the  waters  of  said  Buck  Creek  natu- 
rally flow,  when  unobstructed  in  their  natural  channel,  to, 
upon,  and  over  the  lands  of  the  defendants,  and  naturally  irri- 
gate and  water  the  said  lands  of  the  defendants,  and  have  so 
flowed  in  their  natural  channel  and  course  ever  since  the  mem- 
ory of  man,  and  now  do  in  their  natural  channel  flow  down 
said  Buck  Creek  to,,  upon,  and  over  the  lands  of  the  said  de- 
fendants hereinbefore  described,  and  that  by  reason  of  such 
natural  flow,  seepage,  and  percolation,  irrigate  and  moisten 
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and  make  fertile  and  valuable  the  said  lands,  and  that  the 
defendants'  said  lands  are  riparian  lands  on  and  to  the  said 
Buck  Creek ;  that,  in  addition  to  such  natural  flow  as  afore- 
said, the  defendants  and  their  grantors,  at  various  points  and 
places  on  their  said  lands  above  described,  have  placed  in  the 
natural  channel  of  said  Buck  Creek,  at  various  points  on  their 
said  lands,  small  dams,  and  made  head  ditches  therefrom,  to 
assist  and  increase  the  irrigation  of  said  lands,  in  addition  to 
the  natural  flow  thereof,  and  thereby  have  made  fertile  and 
valuable  and  irrigated  the  said  lands  with  the  natural  flow  of 
the  waters  of  said  Buck  Creek,  and  have  thus  used  of  the  waters 
of  said  Buck  Creek,  for  the  irrigation  of  their  said  lands,  during 
all  the  times  of  their  occupancy  and  use  thereof,  by  them- 
selves and  their  grantors,  a  sufficient  amount  thereof  to  irri- 
gate about  650  acres  of  land,  and  that  said  quantity  of  land 
last  named  has  been  thus  irrigated  of  and  from  the  natural 
flow  of  the  waters  of  Buck  Creek  as  aforesaid  during  all  of 
said  time,  and  that  the  necessary  amount  of  water  thus  to  irri- 
gate said  land  is  about  300  inches,  measured  under  a  six-inch 
pressure,  and  that  the  use  of  the  waters  of  Buck  Creek,  as 
aforesaid,  through  their  natural  flow,  is  a  reasonable  and  neces- 
sary use  thereof;  that  at  the  point  and  place  designated  in 
plaintiffs'  amended  complaint  herein  is  but  a  break  in  the 
bank  of  the  natural  channel  of  Buck  Creek,  and  that  all  the 
defendants,  or  either  of  them,  have  had  or  done  to  the  said 
break,  as  well  as  their  grantors,  was  to  keep  and  prevent  said 
break  from  washing  out  to  such  an  extent  as  to  destroy  the 
natural  channel  of  said  Buck  Creek,  and  to  prevent  the  waters 
of  Buck  Creek  from  flowing  on  and  over  the  other  portions  of 
defendants'  said  lands  in  the  natural  channel  thereof  as  here- 
inbefore described ;  that  said  break  is  not  a  natural  channel  or 
a  branch  of  Buck  Creek ;  and  that  there  was  no  natural  chan- 
nel of  Buck  Creek  at  the  time  of  the  commencement  of  this 
suit,  or  at  any  time  before,  extending  to  or  upon  the  lands,  or 
any  part  of  the  lands,  of  plaintiff's,  described  in  the  amended 
complaint  herein. ' ' 

The  substance  of  the  defense  so  alleged  is  that  for  more  than 
seventeen  years  prior  to  the  commencement  of  the  suit  the 
defendants  and  their  grantors  have  possessed,  occupied,  and 
used  the  land  now  owned  by  them-,  through  which  Buck  Creek 
flows,  and  have  maintained  dams  in  the  stream  at  various 
plints  on  their  land,  including  the  place  designated  as  the  east- 
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ern  or  McCall  branch,  to  keep  the  banks  from  washing  out  and 
destroying  the  natural  channel,  and  to  assist  and  increase  the 
flow  of  water  therein,  and  by  means  of  such  dams  have  been 
able  to  and  have  used  300  inches  of  water  for  necessary  irri- 
gating purposes,  and  thereby  have  raised  annually  large  and 
valuable  crops  on  their  land.  Now,  Martin,  as  the  evidence 
shows,  is  the  grantor  of  the  defendants ;  and,  although  the  an- 
swer does  not  directly  allege  a  prior  appropriation  by  him,  it 
is  alleged  that  the  defendants  and  their  grantor  (who  was 
Martin)  had  for  more  than  seventeen  years  prior  to  the  com- 
mencement of  the  suit,  and  therefore  prior  to  the  acquisition 
by  plaintiffs  of  any  alleged  rights  to  the  waters  of  the  so-called 
eastern  or  McCall  branch,  maintained  dams  along  and  in  the 
bank  of  the  creek  for  the  purpose  of  increasing  the  flow  of 
water  in  the  main  channel,  and  that  the  water*  thus  confined  to 
the  channel  is  and  has  been  used  for  necessary  irrigation.  This 
is  an  evident  attempt  by  defendants  to  plead  a  right  to  the 
waters  of  the  stream  by  appropriation  prior  in  time  and 
superior  in  right  to  that  acquired  by  the  plaintiffs;  and, 
although  the  answer  is,  no  doubt,  defective  because  it  does  not 
allege  in  direct  terms  an  appropriation  by  Martin,  the  defect  is 
one  of  form,  and  not  of  substance,  and,  as  no  objection  was 
made  thereto  either  by  motion  cr  demurrer,  was  waived  by 
pleading  over:  Creecy  v.  Jay,  40  Or.  28  (66  Pac.  295).  Evi- 
dence was  offered  and  admitted  on  the  trial  bearing  on  the 
question  of  Martin's  appropriation.  The  court  below,  as  ap- 
pears from  its  opinion,  deemed  it  an  issue  in  the  case,  and 
much  space  is  devoted  to  its  discussion  in  the  defendants' 
brief,  so  that  we  feel  justified  in  holding  that  an  appropriation 
of  the  waters  of  Buck  Creek  by  the  defendants  and  their 
grantor,  prior  in  time  to  the  acquisition  of  any  rights  thereto 
by  the  plaintiffs,  is  substantially  pleaded  as  a  defense  to  this 
suit;  and  the  fact  that  the  evidence  was  admitted  over  the 
objection  of  the  plaintiff  does  not  change  the  rule,  as  the 
same  presumption  will  be  indulged  in  to  support  the  pleadings 
as  if  the  objection  came  after  trial:  Specht  v.  Allen,  12  Or. 
117  (6  Pac.  494) ;  Currey  v.  Butcher,  37  Or.  380  (61  Pac.  631) ; 
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Creecy  v.  Joy,  40  Or.  28  (66  Pac.  295) ;  Patterson  v.  Pattersapr, 
40  Or.  560  (67  Pac.  664). 

The  third  separate  defense  set  up  in  the  answer  relates  to 
alleged  appropriations  made  by  the  defendants  personally 
after  they  acquired  title  from  Martin.  Nor  can  we  agree  with 
counsel  that  there  is  no  evidence  to  show  that  Martin  actually 
appropriated  and  used  the  waters  diverted  from  the  so-called 
McCall  branch  by  his  dam  for  irrigating  purposes.  The  record 
is  voluminous,  and  the  testimony  in  some  respects  confusing, 
and  it  may  be  that  the  effect  of  the  evidence  of  one  or  two  of 
the  witnesses  is  stated  in  the  opinion  more  strongly  than  a 
critical  examination  of  their  testimony  would  seem  to  justify- 
But  however  that  may  be,  it  .quite  clearly  appears  from  all  the 
testimony  that  from  1881  down  to  the  time  of  the  commence- 
ment of  the  suit'  a  dam  had  been  maintained  at  the  head  of 
the  so*-called  McCall  branch,  and  the  water  thereby  diverted 
from  such  branch,  and  caused  to  flow  down  the  main  channel, 
and  it  has  been  used  by  Martin  and  the  defendants  for  the 
necessary  and  reasonable  irrigation  of  their  land. 

A  contention  is  made  that,  prior  to  the  construction  of  the 
rock  dam  by  the  defendants,  enough  water  flowed  down  the  so- 
called  McCall  branch  to  supply  the  plaintiffs'  needs,  and 
therefore  they  could  not  complain  of  the  construction  or  main- 
tenance of  the  sod  dam.  The  stream  at  the  point  where  the 
sod  dam  was  located  is  only  2  or  2i^  feet  deep,  and  such  dam 
was  built  as  high  as  the  banks,  so  that  any  water  that  went 
down  from  that  point  toward  the  McCall  place  must  have  been 
from  the  overflow.  The  evidence  shows  that  the  rock  dam 
complained  of  is  located  at  the  same  place  where  the  dirt  dam 
was;  that  it  is  no  higher,  and  therefore  can  prevent  no  more 
water  from  flowing  down  toward  McCall's  than  the  dirt  dam 
did,  so  that,  if  plaintiffs  have  had  less  water  since  the  construc- 
tion of  the  rock  dam  than  before,  it  was  not  because  of  such 
dam,  but  perhaps,  as  intimated  by  some  of  the  witnesses,  be- 
cause settlers  on  the  stream  above  have  been  diverting  and 
using  larger  quantities  of  wat-er  than  heretofore,  and  conse- 
quently the  overflow  has  been  lessened.  The  petition  for 
rehearing  is  therefore  denied.  Rehearing  Denied. 
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BTBINGHAM  v.  DILLON. 

[69  Pac  1020.1 

Changing  Benbficiaky  op  Fratkenal  Inburancb — Effect  of  By-Laws. 

A  member  of  a  fraternal  mutual  Insurance  society  cannot  change  the  bene- 
ficiary in  the  policy  except  by  complying  with  the  rules  and  by-laws  of  the 
order ;  thus,  where  a  member  of  a  fraternal  beneficiary  society  held  a  certifi- 
cate payable  at  his  death  to  his  mother;  and  the  by-laws  of  the  society  pi^o- 
yided  that  a  member  could  change  his  beneficiary  at  any  time  in  a  prescribed 
manner,  and  on  payment  of  a  certain  fee,  but  that  no  change  "shall  be  effectiye 
until  the  old  certificate  shall  have  been  delivered  to  the  head  clerk,  and  a  new 
certificate  issued  during  the  lifetime  of  the  member,  and  until  such  time  the 
old  certificate  shall  remain  in  force ;"  and  the  member  took  the  prescribed 
steps  to  substitute  his  wife  as  a  beneficiary,  except  the  payment  of  the  fee, 
and  left  his  certificate  with  the  clerk  of  the  local  camp  to  be  forwarded,  but 
did  not  pay  the  prescribed  fee,  though  told  that  it  was  rei]uired,  and  after 
his  death  the  clerk  forwarded  the  certificate  to  the  head  clerk,  advancing  the 
fee  himself  without  any  request  so  to  do,  the  desired  change  was  not  accom- 
plished, and  the  insurance  belonged  to  the  original  beneficiary. 

Prom  Multnomah :  Alfred  F.  SexVrs,  Jr.,  Judge. 

This  is  a  suit  by  Maud  M.  Stringham  against  Laura  Dillon 
and  the  Modem  Woodmen  of  America  to  determine  the  right 
of  adverse  claimants  to  a  sum  of  money  due  on  account  of  a 
certificate  of  mutual  life  insurance.  The  facts  are  that  the 
Modern  Woodmen  of  America  is  a  corporation  organized  under 
the  laws  of  the  State  of  Illinois  for  the  purpose,  among  others, 
of  creating  a  fund  from  which  is  drawn  a  stipulated  sum  upon 
the  death  of  a  qualified  member,  payable  to  his  beneficiary; 
that  said  corporation  has  a  head  camp  at  Rock  Island,  111.,  and 
local  canips  at  other  places  in  the  states  and  territories,  includ- 
ing one  at  Portland,  Oregon,  known  as  **  Oregon  Fir  Camp, 
No.  5,085."  Le  Roy  Stringham,  on  January  31,  1899,  having 
applied  for  admission  to  said  local  camp,  there  was  issued  to 
him  by  said  corporation  benefit  certificate  No.  495,341,  for  the 
sum  of  $2,000,  payable,  in  the  event  of  his  death  while  a  mem- 
ber in  good  standing,  to  his  mother,  the  defendant  Laura  Dil- 
lon. This  certificate  contained,  among  other  clauses,  the  fol- 
lowing: *^  Provided^  however,  that  all  the  conditions  contained 
in  this  certificate  and  the  by-laws  of  this  society  as  the  same 
now  exist  or  may  be  hereafter  modified  or  enacted  shall  be 
fully  complied  with."    The  by-laws  of  said  society  adopted  in 
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June,  1897,  and  in  force  at  the  time  Stringham  became  a  mem- 
ber thereof,  so  far  as  material  herein,  contained  the  following : 
**Sec.  43.  Change  in  Beneficiaries.  If  a  member  in  good  stand- 
ing at  any  time  desires  a  change  in  the  name  of  his  beneficiary 
or  beneficiaries,  he  shall  pay  to  the  camp  clerk  a  fee  of  fifty 
cents,  and  deliver  to  him  his  benefit  certificate,  with  the  surren- 
der clause  on  the  back  thereof  duly  filled  out  and  executed  by 
him,  designating  therein  the  change  desired  in  the  name  of 
the  beneficiary  or  beneficiaries.  The  execution  of  such  surren- 
der clause  by  the  neighbor  shall  be  in  the  presence  of,  and 
attested  by,  his  camp  clerk.  •  *  The  local  clerk  shall  forward 
said  certificate  with  said  surrender  clause  indorsed  thereon, 
and  one  half  of  said  fee  of  fifty  cents,  to  the  head  clerk,  who 
shall  thereupon  issue  a  new  benefit  certificate  payable  to  the 
beneficiary  or  beneficiaries  named  in  the  surrender  clause.  *  * 
No  change  in  the  designation  of  the  beneficiaries  shall  be  of 
binding  force  unless  made  in  compliance  with  this  section." 
In  June,  1899,  said  section  was  re-enacted  by  the  society  as 
section  41  of  its  by-laws,  with  the  following  amendment  as  a 
modification  thereof,  to  wit:  **No  change  in  the  beneficiaries 
shall  be  eff^ective  until  the  delivery  of  the  new  certificate,  and 
until  such  time  the  old  certificate  shall  be  held  in  force."  This 
section  was  further  amended  and  modified  July  15,  1901,  as 
follows:  **No  change  in  the  designation  of  beneficiary  or  bene- 
ficiaries shall  be  efi^ective  until  the  old  certificate  shall  have 
been  delivered  to  the  head  clerk  and  a  new  certificate  issued 
during  the  lifetime  of  the  member,  and  until  such  time  the  old 
certificate  shall  remain  in  full  force."  Stringham  and  plain- 
tiff were  married  May  19,  1901,  and  three  days  thereafter,  at 
a  regular  meeting  of  Oregon  Fir  Camp,  No.  5,085,  at  his 
request,  the  clerk  thereof  wrot«  her  name  in  the  surrender 
clause  on  the  back  of  his  certificate  and  he  subscribed  his  name 
thereto.  The  clerk  attested  his  signature,  and  informed  him 
that  a  fee  of  fifty  cents  was  prescribed  for  securing  a  change 
of  a  beneficiary,  to  which  he  replied,  *  *  I  am  not  prepared  to  pay 
that  to-night;  will  next  Wednesday  doT'  The  clerk  answered, 
'*Yes,  that  will  do  all  right;"  and  the  benefit  certificate  was 
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left  with  him,  but  Stringham  never  paid  the  fee,  and,  having 
died  July  28,  1901,  the  clerk  on  the  following  day  voluntarily 
advanced  twenty-five  cents,  which  he  sent  with  said  certificate  to 
the  head  clerk.  The  complaint,  having  set  out  in  part  the  facts 
as  hereinbefore  stated,  alleged  that  Stringham  complied  with 
all  the  rules  and  regulations  of  the  order  necessary  to  effect  a 
change  in  his  beneficiary ;  that  at  the  time  of  his  death  he  was 
a  member  in  good  standing  in  said  corporation ;  that  plaintiff 
within  the  time  prescribed  made  due  proof  of  his  death,  but 
that  the  defendant  the  Modern  Woodmen  of  America  declined 
to  pay  her  the  sum  so  stipulated ;  and  that  the  defendant  Laura 
Dillon  claims  some  interest  therein,  but  such  claim  is  inferior 
to  hers;  arid  prays  that  said  corporation  be  required  to  pay 
the  sum  of  $2,000  to  plaintiff,  and  that  Mrs.  Dillon  be  decreed 
to  have  no  right  to  any  part  thereof.  The  corporation,  admit- 
ting that  it  owed  the  sum  demanded,  but  that  it  was  unable  to 
determine  which  party  was  entitled  thereto,  filed  a  bill  of 
interpleader,  and,  having  paid  said  sum  into  court,  was  dis- 
charged from  all  liability  on  account  of  said  claims.  The  de- 
fendant Laura  Dillon,  answering,  admitted  that  the  Modern 
Woodmen  of  America  was  duly  incorporated,  and  that  her  son 
Le  Roy  Stringham  died  a  member  thereof  in  good  standing, 
and,  having  denied  the  other  material  allegations  of  the  com- 
plaint, averred  as  a  separate  defense  that  he  did  not  pay  the 
sum  of  fifty  cents  necessary  to  secure  a  change  in  his  bene- 
ficiary; that,  according  to  the  by-laws  of  said  order,  no  such 
change  could  be  made  until  his  old  certificate  had  been  deliv- 
ered to  the  head  clerk  and  a  new  one  issued  to  him ;  and  that, 
none  of  these  requirements  having  been  complied  with,  she 
was  his  beneficiary,  and  entitled  to  the  money  so  deposited. 
The  reply,  having  denied  the  allegations  of  new  matter  in  the 
answer,  averred  that  the  payment  of  fifty  ce'nts  required  to 
secure  a  change  in  the  beneficiary  was  waived,  notwithstand- 
ing which  said  sum  was  paid  as  alleged  in  the  complaint.  For 
a  further  reply  it  is  alleged  that  the  change  in  said  by-laws  in 
June,  1899,  after  said  certificate  was  issued,  is  indefinite  and 
unreasonable;  that  the  change  made  therein  in  July,  1901, 
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after  Stringham  had  surrendered  his  certificate  to,  and  it  had 
been  accepted  by,  the  clerk  of  his  camp,  is  unreasonable,  and 
contrary  to  the  purposes,  objects,  and  intents  of  said  order ; 
and  that  such  changes  are  void  as  to  said  certificate.  A  trial, 
being  had,  resulted  in  a  decree  awarding  the  sum  so  deposited 
to  the  defendant  Laura  Dillon,  and  plaintiff  appeals. 

Affuimed. 

For  appellant  there  was  an  oral  argument  by  Mr.  George  A, 
Brodie,  with  a  brief  over  the  names  of  Emmons  &  Emmans 
and  George  A.  Brodie,,  to  this  eflfect : 

I.  It  is  well  settled  that  the  constitution  and  by-laws  of  a 
mutual  insurance  society  in  existence  at  the  time  of  issuing  its 
policy  of  insurance  are  part  of  the  contract  as  much  and  to 
the  same  effect  as  if  expressly  written  in  the  policy :  Wendt  v. 
Legion  of  Honor,  72  Iowa,  684  (34  N.  W.  470) ;  Shum^n  v. 
A,  0.  U.  W,  110  Iowa,  642  (82  N.  W.  331) ;  Independent  For- 
esters  v.  Keliher,  36  Or.  501  (78  Am.  St.  Rep.  785,  59  Pac.  324, 
1109). 

II.  It  is  claimed  by  counsel  for  respondent  that  the  promise 
of  Le  Roy  Stringham,  when  he  became  a  member  of  the  Mod- 
ern Woodmen  of  America,  to  obey  the  laws  of  the  order  then 
in  force,  or  which  might  thereafter  be  enacted,  was  a  consent 
on  his  part  to  the  change  in  the  by-laws  above  specified;  but 
the  authorities  all  hold  that  such  a  promise  does  not  have  that 
effect :  3  Am.  &  Eng.  Euc.  Law  ( 2  ed. ) ,  1064 ;  Niblack,  Ben.  Soc. 
(2  ed.),  §§  10,  20,  25.  26 ;  Wist  v.  Grand  Lodge,  22  Or.  271  (29 
Am.  St.  Rep.  603,  29  Pac.  610) ;  Knights  Templar  Indem.  Co. 
v.  Jarman,  104  Fed.  638;  Smith  v.  Supreme  Lodge  K.  P.  83 
Mo.  App.  512 ;  Peterso^i  v.  Gihso7i,  191  111.  365  (54  L.  R.  A.  836 
and  note,  85  Am.  St.  Rep.  263  and  note,  61  N.  E.  127) ;  Grand 
Lodge  v.  Stumpf,  24  Tex.  Civ.  App.  309  (58  S.  W.  840)  ; 
Langan  v.  American  L.  of  H.  70  N.  Y.  Supp,  663 ;  Bragaw  v. 
Grand  Lodge,  128  N.  C.  354  (38  S.  E.  905,  54  L.  R.  A.  602  and 
note). 

III.  As  to  changing  the  beneficiary  we  cite  the  following: 
Niblack,  Ben.  Soc.  (2  ed.)  §  25 ;  Bacon,  Ben.  Soc.  Vol.  I,  §§  308- 
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310b;  Vol.  II,  §  431;  Independent  Foresters  v.  Keliher,  36 
Or.  501  (78  Am.  St.  Rep.  785,  59  Pac.  324,  1109);  Rollins 
V.  McEatton,  16  Colo.  207,  208  (25  Am.  St.  Rep.  260  and  note, 
27  Pac.  254) ;  Harman  v.  Lewis,  24  Fed.  97,  530;  Luhrs  v. 
Luhrs,  123  N.  Y.  367  (25  N.  E.  388,  20  Am.  St.  Rep.  754, 
9  L.  R.  A.  534) ;  National  Mut,  Aid  Soc.  v.  Leopold,  101  Pa.  St. 
118;  Shuman  v.  A,  0.  U.  W.  110  Iowa,  642  (82  N.  W.  331) ; 
Modern  Woodmen  v.  Little,  114  Iowa,  109  (86  N.  W.  216) ; 
Splawn  V.  Chew,  60  Tex.  532;  Manning  v.  A,  O,  V.  W.  86  Ky. 
136  (9  Am.  St.  Rep.  270,  5  S.  W.  385) ;  Irela^id  v.  Ireland,  42 
Hun,  212 ;  Ballou  v.  GUe,  50  Wis.  619 ;  Supreme  Lodge  K,  of  P. 
V.  Schneider,  98  Ind.  381 ;  Grand  Lodge  v.  ChOd,  70  Mich.  163 
(38  N.  W.  1). 

For  respondent  there  was  an  oral  argument  by  Mr.  Oglesby 
Young,  with  a  brief  over  the  names  of  Ogleshy  Young  and 
William  T,  Vaughn,  to  ihis  effect : 

I.  The  power  of  a  fraternal  insurance  society  to  alter, 
amend  or  repeal  its  by-laws  is  implied  from  its  general  power 
to  enact  by-laws,  unless  specially  restricted:  3  Am.  &  Eng. 
Enc.  Law  (2  ed.),  1064;  Wist  v.  Grand  Lodge,  22  Or.  271  (29 
Am.  St.  Rep.  603,  29  Pac.  610)  ;  Peterson  v.  Gibson,  191  111. 
365,  367  (54  L.  R.  A.  836  and  note,  85  Am.  St.  Rep.  263  and 
note,  61  N.  E.  127) ;  Supreme  Lodge  K.  of  P.  v.  Knight.  117 
Ind.  492  (3  L.  R.  A.  409,  20  N.  E.  479).  See,  also,  Robinson  v. 
Templar  Lodge,  117  Cal.  370  (59  Am.  St.  Rep.  193,  49  Pac. 
170) ;  Montgomery  C.  F,  M,  Ins,  Co.  v.  MUner,  90  Iowa,  685 
(57N.  W.  612). 

II.  The  right  of  a  member  of  a  fraternal  insurance  society 
to  change  the  beneficiary  named  in  his  certificate,  arises,  not 
from  the  character  of  the  society,  but  from  the  terms  of  the 
contract  between  the  society  and  the  member,  and  a  change 
cannot  be  effected  unless  the  mode  prescribed  is  substantially 
followed:  Modem  Woodmen  v.  Little^  114  Iowa,  109  (86 
N.  W.  216) ;  Independent  Foresters  v.  Keliher,  36  Or.  501  (78 
Am.  St.  Rep.  785,  59  Pac.  324,  1109) ;  Wendt  v.  Legion  of 
Honor,  72  Iowa,  683  (34  N.  W.  470) ;  Stephenson  v.  Stephen- 
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so)i,  64  Iowa,  534;  McLaugJilin  v.  McLaughlin,  104  Cal.  171 
(43  Am.  St.  Rep.  83,  37  Pac.  865). 

Mr.  Chief  Jitstice  M(X)RE^  after  stating  the  facts,  delivered 
the  opinion  of  the  court- 
It  is  contended  by  plaintiff *s  counsel  that  the  failure  of 
Stringham  to  pay  the  fee  prescribed  to  secure  a  change  of  his 
beneficiary  does  not  defeat  the  right  of  his  widow  to  recover 
the  sum  specified  in  his  benefit  certificate,  and  that  the  amend- 
ments made  by  the  order  to  its  by-laws  after  he  became  a  mem- 
ber thereof  are  unreasonable  and  contrary  to  its  purposes.  It 
is  argued  that  the  payment  of  the  fee  is  not  a  condition  pre- 
cedent to  the  right  to  change  a  beneficiary,  and  that  the  accept- 
ance of  the  money  therefor  by  the  order  after  Stringham 's 
death,  with  knowledge  thereof,  waived  any  informality,  in  the 
manner  of  securing  such  change,  and  that,  notwithstanding  the 
right  to  modify  the  by-laws  was  reserved  by  the  order,  the 
adoption  of  the  amendments  and  modifications  thereof  after 
Stringham  became  a  member  placed  it  beyond  his  power  to 
comply  literally  with  the  regulations,  and  that  for  these  rea- 
sons the  court  erred  in  not  decreeing  to  plaintiff  the  money  due 
under  the  policy. 

It  will  be  remembered  that  the  prescribed  fee  was  not  paid, 
nor  was  Stringham 's  old  certificate  delivered  to  the  head  clerk, 
or  a  new  one  issued,  in  the  lifetime  of  the  deceased,  as  required 
by  the  amended  by-laws.  To  justify  a  reversal  of  the  decree, 
it  would  be  necessary,  therefore,  to  uphold  both  points  for 
which  plaintiff's  counsel  contend.  If  it  should  be  determined, 
however,  that  the  payment  of  the  fee  was  a  condition  pre- 
cedent to  the  right  to  change  a  beneficiary,  it  would  be  un- 
necessary to  consider  whether  the  amendment  of  the  by-laws 
after  Stringham  became  a  member  of  the  order  was  prejudicial 
to  the  rights  of  either  party. 

As  a  matter  preliminary  to  the  principal  inquiry,  it  is 
deemed  proper  to  consider  whether  the  acceptance  of  the  sum 
of  twenty-five  cents  by  the  order  after  Stringham 's  death 
waived,  so  far  as  plaintiff  (Maud  Stringham)  is  concerned,  any 
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defect  in  the  manner  of  changing  the  beneficiary.  The  testi- 
mony fails  to  show  that  the  corporation  had  any  notice  of  his 
death  when  it  received  the  money ;  but,  conceding  that  it  pos- 
sessed such  information,  the  acceptance  of  a  part  of  the  fee, 
under  the  circumstances  assumed,  could  not  in  any  manner 
change  the  rights  or  prejudice  the  interests  of  Stringham 's 
widow  or  of  his  mother,  which,  as  between  them,  became  vested 
at  his  death.  It  is  possible  that,  by  accepting  and  retaining  the 
payment  of  a  delinquent  assessment  with  knowledge  of  all  the 
facts  constituting  a  breach  of  duty  imposed  upon  an  insured, 
the  insurer  might  waive  the  right  to  declare  a  forfeiture  of  the 
contract  of  indemnity,  thereby  rendering  itself  liable  thereon 
(Frazier  v.  New  Zealand  Ins.  Co.  39  Or.  342,  64  Pac.  814; 

Lord  V.  National  Protec.  Soc. Mich. ,  88  N.  W.  876) ; 

but,  even  if  the  determination  of  the  order  were  clearly  mani- 
fest, it  would  not  be  binding  upon  the  courts,  when  conflicting 
claims  to  any  part  of  the  fund  collected  by  it  from  its  mem- 
bers are  involved. 

When  Stringham,  after  designating  his  wife  as  his  benefici- 
ary in  the  surrender  clause,  left  his  benefit  certificate  with  the 
clerk  of  Oregon  Fir  Camp,  No.  5,085,  he  did  not  request  nor 
did  the  latter  promise  to  advance  the  fee  necessary  to  secure 
the  change  desired,  and  hence  the  negrlect  to  pay  the  sum 
required  for  the  purpose  indicated  was  attributable  to  his 
fault,  and  not  to  the  carelessness  of  the  clerk  of  the  local  camp. 
It  is  true  the  clerk,  the  day  after  Stringham 's  death,  advanced 
twenty-five  cents,  and  sent  it  with  the  benefit  certificate  to  the 
head  clerk;  but,  no  request  therefor  having  been  made  by 
Stringham,  such  post-mortem  payment  could  not  revive  a  right 
that  had  never  been  initiated,  if  the  payment  of  the  fee  be  a 
condition  precedent  to  a  change  of  beneficiary. 

The  rule  is  quite  well  settled  that  the  person  named  in  a  cer- 
tificate of  a  mutual  benefit  association  as  the  recipient  of  its 
bounty  has  no  vested  interest  in  the  fund  to  be  distributed 
until  the  happening  of  the  contingency  insured  against,  but 
only  an  expectancy,  which  may  be  defeated  by  the  member  to 
whom  the  certificate  is  issued  chanorinj^  the  beneficiary:  Inde- 
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pendent  Foresters  v.  Keliker,  36  Or.  501  (59  Pac.  1109,  60  Pac. 
563,  78  Am.  St.  Rep.  785.)  ''But,"  as  was  said  by  Mr.  Justice 
Bean  in  that  case,  *'it  is  equally  as  well  settled  that  such 
power  must  be  executed  in  the  manner  pointed  out  by  the 
policy  and  the  by'-laws  and  rules  of  the  order,  and  any  material 
deviation  from  the  course  prescribed  will  invalidate  the  trans- 
fer." Where,  however,  the  member  has  performed  the  part 
required  of  him  to  perfect  the  substitution,  according  to  the 
mode  prescribed,  but,  ownng  to  circumstances  over  which  he 
had  no  control,  the  change  is  not  fully  effectuated  at  the  time 
of  his  death;  a  court  of  equity  will  occasionally  aid  the  defec- 
tive execution  of  the  power  attempted  to  be  exercised :  Bacon, 
Ben.  Soc.  §§  309,  310.  Stringham  complied  with  all  the  require- 
ments imposed  upon  him  by  the  rules  of  the  order  necessary  to 
substitute  his  wife  as  beneficiary,  except  to  pay  the  fee  pre- 
scribed. At  the  time  he  executed  the  surrender  clause  the  clerk 
informed  him  that  the  payment  of  fifty  cents  was  required 
to  secure  such  change,  and,  having  inquired  if  the  payment  of 
this  sum  could  be  deferred  until  the  next  meeting  of  the 
society,  he  knew  that  he  had  not  fully  performed  on  his  part 
all  the  conditions  necessary  to  effectuate  a  substitution  accord- 
ing to  the  method  prescribed.  If,  owing  to  circumstances  over 
which  Stringham  had  no  control,  the  substitution  was  not  en- 
tirely consummated  at  the  time  of  his  death,  and  he  had,  by 
the  prescribed  method,  done  all  acts  required  of  him  therefor, 
the  court  might  treat  the  commutation  as  complete;  but  since 
he  did  not  perform  on  his  part  all  the  acts  required  of  him  by 
the  rules  of  the  order,  and  as  the  failure  in  this  respect  was  not 
owing  to  circumstances  beyond  his  control,  a  court  of  equity 
can  grant  no  relief,  for  the  payment  of  the  fee  prescribed  was 
the  consideration  for  the  transfer,  which  the  rules  of  the  order 
demanded  should  be  made  in  advance,  thereby  rendering  its 
payment  a  condition  precedent  to  the  substitution.  Stringham 
having  failed  to  comply  therewith,  his  widow  has  no  legal  right 
to  the  fund  deposited  in  court,  and  hence  the  decree  is  affirmed. 

Affirmed. 
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Argaed  15  December,  1902;  decided  12  January,  1903. 

HUBSBT  V.  WASHINOTON  INVB8TMENT  ASSOCIATION. 

[71  Pac.  64.] 

Building  Associations — Estoppel  on  Stockholder  to  Plead  Usuby. 

1.  A  stockholder  in  a  building  and  loan  association  who  has  paid  usurious 
Interest,  is  not  estopped  to  set  up  the  defense  of  usury  as  against  the  asso- 
ciation, in  the  absence  of  any  showing  that  it  has  been  induced  by  such  pay- 
ment to  in  any  manner  change  or  alter  its  position,  so  that  the  defense  could 
operate  to  its  prejudice. 

Rate  of  Interest  Allowable  on  Usurious  Contracts. 

2.  Where  parties  have  entered  into  an  usurious  contract  for  the  use  of 
money,  comprising  interest,  as  such,  and  other  charges  that  constitute  the 
unlawful  element,  the  lender  should  be  allowed  on  the  final  application  of 
payments  only  the  rate  of  interest  contracted  for,  and  not  the  highest  legal 
rate. 

Prom  Multnomah :  Abthur  L.  Pbazeb,  Judge. 

This  is  a  suit  by  Flora  Hubert  and  husband  against  the 
Washington  National  Building,  Loan  &  Investment  Associa- 
tion to  cancel  a  mortgage.  The  facts,  as  disclosed  by  the  plead- 
ings, are  that  on  June  28,  1895,  the  plaintiffs,  having  sub- 
scribed for  twelve  shares  of  the  capital  stock  of  the  defendant, 
a  corporation  organized  under  the  laws  of  the  State  of  Wash- 
ington, of  the  par  value  of  $100  each,  secured  from  said  cor- 
poration a  loan  of  $1,200,  giving  their  note  therefor,  payable 
on  or  before  seven  years,  to  secure  the  payment  of  which  they 
pledged  said  shares  of  stock,  and  also  executed  to  the  defend- 
ant a  mortgage  on  lot  10  in  block  2  in  Atkinson's  Addition  to 
Portland,  stipulating  to  pay  monthly,  on  account  of  the  loan, 
the  sum  of  $19.80,  as  follows:  Interest  at  6  per  cent  per  an- 
nmn,  premium  at  the  same  rate,  and  sixty-five  cents  per  share 
on  said  stock.  The  plaintiffs,  having  paid  $19  as  membership 
and  cancellation  fees  and  seventy-two  monthly  installments, 
aggregating  $1,444.60,  allege  in  the  complaint  that  they  have 
paid  the  principal  and  more  than  6  per  cent  interest  per  an- 
num thereon,  and  are  entitled  to  have  all  payments  so  made 
applied  in  satisfaction  of  the  original  debt,  and  pray  that  the 
loan  may  be  decreed  to  be  usurious,  the  mortgage  satisfied  of 
record,  and  the  note  surrendered.  The  answer,  after  denying 
the  material  allegations  of  the  complaint,  sets  out  as  a  further 
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defense  and  by  way  of  crossi-bill  the  scheme  adopted  by  the 
defendant  and  the  method  pursued  by  it  in  conducting  its 
business,  and  avers,  in  effect,  that  since  its  organization  the 
understanding  of  its  stockholders  and  officers  has  been  that 
installments  paid  on  account  of  stock,  and  dividends  thereon, 
were  not  to  be  credited  as  payments,  but  were  to  be  kept  sepa- 
rate as  investments,  thereby  fixing  the  value  of  the  stock  for 
the  purpose  of  withdrawal  or  at  maturity ;  that,  in  accordance 
with  such  custom ;  the  sums  so  paid  by  plaintiffs  and  all  other 
stockholders,  and  the  dividends  declared  thereon,  have,  with 
their  knowledge  and  consent,  been  invested,  and  dividends  de- 
clared thereon,  during  the  life  of  the  stock;  that  there  has 
been  in  existence  a  large  amount  of  the  stock,  and  specified 
dividends  have  been  made  in  pursuance  of  such  contracts  as 
interpreted  by  the  stockholders;  that  a  large  amount  of  said 
stock  is  outstanding,  the  holders  of  which  are  entitled  to  have 
its  value  and  the  maturity  thereof  fixed  upon  the  basis  so 
adopted ;  that  to  apply  the  payments  made  by  plaintiffs  other- 
wise than  has  been  their  custom  and  understanding  and  that  of 
all  other  stockholders,  would  result  in  advantage  to  the  stock 
of  the  former  and  a  detriment  to  that  of  the  latter ;  that  fre- 
quent accountings  have  been  made  between  plaintiffs  and  de- 
fendant upon  such  basis,  and  a  memorandum  thereof  has  been 
noted  in  their  pass  book,  in  the  entry  of  which  they  have  uni- 
versally acquiesced,  and  upon  which  the  defendant  has  relied. 
The  answer  then  adds  the  following  allegation:  **And  the 
plaintiffs  are  therefore  estopped  to  claim  an  application  of 
payments  made  and  of  dividends  declared  in  any  other  manner 
than  that  herein  above  agreed  upon,  assented  to,  and  followed 
by  the  practice  of  the  company  and  of  the  plaintiffs."  No 
demurrer  having  been  interposed,  or  reply  filed,  plaintiffs 
moved  for  a  decree  upon  the  pleadings,  which  having  been 
allowed,  and  the  relief  prayed  for  in  the  complaint  granted, 
the  defendant  appeals.  Affirmed. 

For  appellant  there  was  an  oral  argument  by  Mr.  W.  A, 
Peters,  with  a  brief  over  the  names  of  Guy  G.  WUlis  and  Peters 
d;  Powell,  to  this  effect : 
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First.  Under  the  facts  of  the  present  case  the  respondents 
are  estopped  by  their  conduct,  extending  through  a  period  of 
six  years  and  over,  to  claim  usury. 

Second.  Even  if  the  rule  that  all  payment^  made  by  respond- 
ents were  to  be  credited  as  partial  payments  upon  the  loan  ia 
applied  here,  yet  the  rate  of  interest  allowed  appellant  should 
be  10  per  cent  and  not  6  per  cent  per  annum,  as  fixed  by  the 
trial  court :  Caimcross  v.  Lorimer,  7  Jur.  N.  S.  149 ;  Tuesdale 
V.  Ward,  24  Mich.  117;  Lewis  v.  City  of  Utica,  67  Barb.  456; 
Ruehlmann  v.  Atlantic  Bid.  Assoc.  6  Ohio  Cir.  Ct.  285 ;  Ooggin 
V.  KMy  (Tex.  Civ.  App.),  25  S.  W.  1133;  American  Manga- 
nese Co.  V.  Virginia  Manganese  Co.  91  Va.  272  (21  S.  E.  466). 

For  respondent  there  was  a  brief  over  the  name  of  William 
Reid,  to  this  effect: 

First.  Public  policy  will  not  permit  the  doctrine  of  estoppel 
to  aid  in  validating  a  void  contract :  Robinson  v.  Patterson,  71 
Mich  141  (39  N.  W.  29) ;  Solomon  v.  Chesley,  58  N.  H.  238; 
Osborn  v.  Elder,  65  Ga.  360;  Tribble  v.  Anderson,  63  Ga.  31; 
Lywh  V.  Rosenthal,  144  Ind.  86  (42  N.  E.  1103) ;  Calfee  v. 
Burgess,  3  W.  Va.  247 ;  Norris  v.  N orris,  9  Dana,  318 ;  Brown 
V.  Wylie,  2  W.  Va.  502  (98  Am.  Dec.  781) ;  Harkness  v.  Under- 
hiLl,  66  U.  S.  (1  Black)  316;  Holmes  v.  J  ohm,  56  Tex.  41; 
Pmvell  V.  Patison,  100  Cal.  236  (34  Pac.  677). 

Second.  A  party  cannot  by  contract  or  by  his  conduct  debar 
himself  from  setting  up  usury:  27  Am.  &  Eng.  Enc.  Law 
(1  ed.),  957;  Miles  v.  Kelly  (Tex.  Civ.  App.),  25  S.  W.  724; 
Lewis  V.  Barton,  106  N.  Y.  70  (12  N.  E.  437) ;  Cade  v.  Lamed, 
109  Ga.  292  (34  S.  E.  566) ;  Exeter  Nat.  Bank  v.  Orchard,  39 
Neb.  485  (58N.  W.  144). 

Mr.  Chdep  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

1.  It  is  contended  by  defendant's  counsel  that,  though  it 
has  been  held  by  this  court  that  a  loan  of  money  by  a  building 
association  upon  a  contract  stipulating  for  the  payment  of 
interest  and  premiums  exceeding  the  maximum  rate  of  legal 
interest  is  usurious  {Washington  Invest.  Assoc,  v.  Stanley,  38 
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Or.  319,  63  Pac.  489,  84  Am.  St.  Rep.  793* ;  Western  8av.  Co. 
V.  Houston,  38  Or.  377,  65  Pac.  611 ;  Pacific  Build.  Co.  v.  EM, 
40  Or.  280,  67  Pac.  103,  56  L.  R.  A.  163),  yet  the  contract 
entered  into  between  plaintiffs  and  defendant  was  not  illegal, 
but  voidable,  and  that  plaintiffs,  by  making  monthly  payments 
thereon,  with  knowledge  of  its  by-laws  and  method  of  applying 
the  money  so  received  upon  each  share  of  stock,  thereby  rati- 
fied the  agreement,  and  are  estopped  from  pleading  usury,  and 
hence  the  court  erred  in  decreeing  a  cancellation  of  the  mort- 
gage. It  is  argued  in  support  of  the  alleged  estoppel  that, 
though  the  defendant  is,  as  to  third  persons,  a  legal  entity,  in 
which  the  duties  and  obligations  of  its  stockholders  are  merged, 
yet  in  controversies  between  one  stockholder  and  another  it 
stands  as  a  trustee  to  carry  into  execution  their  agreements  for 
their  mutual  advantage,  in  the  enforcement  of  which  its  rela- 
tion is  that  of  a  stakeholder.  A  contract  for  the  payment  of  a 
rate  of  interest  in  excess  of  that  prescribed  by  law  involves  no 
moral  turpitude,  is  malum  prohibitum  only,  and  voidable  by 
the  borrower  and  those  in  privity  with  him,  who  may  either 
repudiate  the  agreement  or  waive  the  personal  privilege: 
Webb,  Usury,  §§  35,  363;  Tyler,  Usury,  p.  403.  The  agree- 
ment to  pay  the  sums  specified  in  the  note  and  mortgage,  not 
being  void  db  initio,  was  susceptible  of  ratification  {Bradtfeldt 
V.  Cooke,  27  Or.  194,  40  Pac.  1,  50  Am.  St.  Rep.  701),  and  this 
presents  the  question  whether  plaintiffs'  monthly  payments 
constitute  such  a  confirmation  as  to  estop  them  from  invoking 
the  plea  of  usury.  The  impediment  relied  upon  by  defendant 
to  defeat  the  relief  sought  should  have  no  greater  efficacy 
than  a  stipulation  to  renounce  the  special  immunity  conferred 
by  law ;  and  it  has  been  held,  in  an  action  on  a  promissory  note 
given  to  a  building  association,  providing  for  the  payment  of 
illegal  interest,  that  a  defendant  cannot  debar  himself  from 
setting  up  usury:  MUes  v.  Kelly  (Tex.  Civ.  App.),  25  S.  W. 
724.  The  legal  principle  thus  announced  was  reiterated  in 
Sturgis  Nat.  Bank  v.  Smyth,  9  Tex.  Civ.  App.  940  (30  S.  W. 
678),  in  which  Mr.  Justice  Finley,  speaking  for  the  court,  in 
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deciding  the  cade,  says:  ''Had  the  makers  of  the  usurious  obli- 
gation, at  the  time  of  its  execution  or  afterwards,  executed  a 
separate  obligation  not  to  plead  usury,  we  do  not  think  it  could 
be  successfully  urged  as  an  estoppel."  In  Hutchinson  v.  Ab- 
bott, 33  N.  J.  Eq.  379,  it  was  held  that  a  promise  by  one  of  the 
mortgagors  to  an  assignee  to  pay  the  interest  on  the  mortgage 
promptly  did  not  estop  him  from  setting  up  usury  in  the  inter- 
est previously  paid.  The  superstruoLure  sought  to  be  erected 
upon  the  basic  principle  of  an  estoppel  of  this  character,  the 
proof  of  the  existence  of  which  would  render  it  available  as  a 
matter  of  defense,  must  be  a  change  in  the  position  of  a  party, 
induced  thereto  by  the  act,  omission,  or  conduct,  in  accordance 
with  the  real  or  apparent  intention  of  the  party  against  whom 
the  estoppel  is  alleged.  The  answer  avers  that  the  payments  of 
the  several  installments  entered  in  plaintiffs'  pass  book  and 
acquiesced  in  by  them  were  relied  upon  by  defendant,  but  no 
allegation  is  found  therein  to  the  effect  that  it  was  induced 
thereby  to  change,  or  that  it  ever  altered,  its  position  in  conse'- 
quence  thereof.  In  the  absence  of  this  element,  we  do  not  think 
the  plaintiffs  are,  or  upon  principle  ought  to  be,  estopped  from 
interposing  the  plea  of  usury,  for  to  reach  a  different  conclu- 
sion would  be  to  hold  that  a  needy  borrower,  who,  not  under- 
standing the  conditions  imposed,  should  give  to  a  building 
association  a  note  and  mortgage,  stipulating  to  pay,  in  addition 
to  interest,  a  pretended  premium  or  other  compensation,  aggre- 
gating a  most  extravagant  rate,  could  not,  by  returning  the 
principal  and  paying  the  specified  interest,  escape  the  conse- 
quences of  his  ignorance,  after  voluntarily  paying  one  or  more 
of  the  installments,  would  be  tantamount  to  a  denial  of  the  ap- 
plication of  the  maxim  that  equity  will  not  suffer  a  wrong 
without  a  remedy. 

2.  It  is  contended  that,  inasmuch  as  the  statute  provides  that 
on  contracts  interest  at  the  rate  of  10  per  cent  per  annum  may 
be  charged  by  express  agreement  of  the  parties  (B.  &  C.  Comp. 
§  4595),  the  court  erred  in  not  allowing  defendant  more  than 
6  per  cent  interest  per  annum  on  its  loan.  It  is  argued  that,  as 
in  the  case  of  Washington  Invest.  Assoc,  v.  Stanley,  38  Or.  319 
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i.84  Am.  St.  Rep.  793,  63  Pac.  489*),  the  premium  added  to  the 
interest  rendered  the  rate  ag^reed  to  be  paid  usurious,  the 
premium  is  necessarily  regarded  as  an  item  of  interest,  and, 
this  being  so,  the  defendant  is  entitled  to  receive  10  per  cent 
We  think  the  point  insisted  upon  is  without  merit,  for,  the 
parties  having,  by  express  agreement,  stipulated  to  pay  inter- 
est, as  such,  at  the  rate  of  6  per  cent  per  annum,  the  obligation 
to  give  a  premium  of  6  per  cent  per  annum  and  also  sixty-five 
cents  upon  each  share  of  stock  pledged  was  a  subterfuge,  evi- 
dently adopted  by  the  defendant  to  circumvent  the  statute,  and 
it  is  not  legally  entitled  to  any  greater  compensation  for  the 
use  of  its  money  than  the  rate  specified  as  interest  in  the  con- 
tract. It  follows  from  these  considerations  that  the  decree  is 
affirmed.  Appdimed. 


Argued  1  December ;  decided  29  December,  1902. 

BBITT  V.  BEED. 

[70  Pac.  1029.] 

SUFFICIBNCT   OP  EVIDENCE WATBBS. 

1.  The  evidence  In  the  record  satisfactorily  shows  that  the  quantity  of 
water  diverted  by  defendant  was  an  Important  Infringement  upon  the  rights 
of  the  plaintiffs. 

Idem. 

2.  The  evidence  is  sufficient  to  show  that  plaintiffs'  shortage  of  water  was 
not  due  to  Imperfection  In  their  ditch,  but  to  the  appropriation  of  water  by 
defendant. 

Waters — Rights  by  Riparian  Ownership  or  Diversion. 

3.  The  approprintors  of  the  waters  of  a  stream  running  through  public 
land  acquire  special  property  rights  therein  according  to  the  dates  of  their 
appropriations  respectively,  whether  as  dlverters  or  riparian  owners,  and 
may  insist  that  the  waters  be  applied  accordingly. 

Inauguration  of  Adverse  Use  of  Water. 

4.  A  use  of  water,  like  a  claim  to  land.  Is  not  adverse  until  it  results  in 
depriving  some  one  else  of  the  beneficial  use  of  it,  and  a  prescriptive  right 
does  not  begin  until  there  Is  an  invasion  of  another's  rights. 

From  Jackson :  Henry  L.  Benson,  Judge. 

This  is  a  suit  by  Peter  Britt  and  others  against  C.  D.  Reed, 
to  restrain  the  defendant  from  diverting  or  using  any  of  the 

•Reported  also  In  .^8  L.  R.  A.  810.  with  note. 
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waters  of  Jackson  Creek,  or  either  of  its  branches,  when  such  use 
will  interfere  with  plaintiffs'  right  to  take  and  use  five  inches 
thereof  through  a  ditch  owned  by  them.  The  facts  are  that  in 
1853  the  grantors  and  predecessors  in  interest  of  the  plaintiffs 
constructed  a  ditch  from  a  point  on  Jackson  Creek,  a  short  dis- 
tance below  where  it  forks,  down  to  and  upon  the  several  tracts 
of  land  in  the  City  of  Jacksonville  now  owned  and  occupied  by 
the  respective  plaintiffs,  at  which  time  five  inches  of  water,  or 
more,  were  diverted  therefrom  through  such  ditch,  and  used 
for  domestic  and  irrigating  purposes.  This  ditch  has  ever  since 
been  maintained  and  used  by  the  plaintiffs  and  their  predeces- 
sors in  interest,  and  the  water  diverted  and  applied  by  them, 
affording  the  only  water  supply  to  their  premises.  In  1878  the 
defendant  settled  upon  a  forty-acre  tract  a  short  distance  above 
the  head  of  the  plaintiffs*  ditch,  as  a  homestead,  to  which  he 
acquired  title  by  patent  from  the  national  government  in 
March,  1883.  The  bed  and  banks  of  the  creek  for  a  space  of 
five  or  six  rods  in  width  have  long  since  been  mined  out  down 
to  the  bed  rock,  from  a  point  below  the  head  of  plaintiffs'  ditch 
up  to  and  above  the  land  owned  and  occupied  by  the  defend- 
ant, leaving  loose  tailings  or  mining  debris  therein  to  a  depth 
of  five  or  six  feet.  In  the  summer  season  there  is  but  little 
water  flowing  in  the  stream,  and  that  sinks  down  through  the 
tailings  and  flows  on  the  bed  rock.  About  the  year  1883  the 
plaintiffs  constructed  a  covered  bed  rock  drain,  from  four  to 
six  inches  deep  and  twelve  to  fifteen  inches  wide,  running  from 
the  head  of  their  ditch  diagonally  across  the  bed  of  the  stream, 
for  the  purpose  of  gathering  and  diverting  the  water  thereto. 
Some  time  prior  to  1880  one  Poppewitz  made  a  garden  on  the 
land  now  owned  by  the  defendant,  which  he  cultivated  from 
year  to  year,  using  the  water  of  Jackson  Creek  for  its  irriga- 
tion, until  1886,  since  which  time  the  defendant  has  continued 
such  cultivation  and  use  of  the  water.  Such  use,  however,  was 
not  known  to  the  plaintiffs  until  the  summer  of  1899,  when, 
being  short  of  water,  they  made  an  examination  of  the  stream 
for  some  distance  above  the  head  of  their  ditch,  to  ascertain  the 
cause,  and  for  the  first  time  learned  that  the  water  was  being 
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used  by  the  defendant.  In  1900  this  suit  was  commenced  to 
enjoin  and  restrain  him  from  using  the  water  to  the  detriment 
of  the  plaintiflPs*  rights,  and,  it  resulting  in  a  decree  in  their 
favor,  the  defendant  appeals.  AppmMED. 

For  appellant  there  was  a  brief  and  an  oral  argument  by  Mr, 
Enoch  B,  Dufur, 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  WUliam  M.  Colvig. 

Mb.  Justice  Bean,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

That  the  right  of  the  plaintiffs  to  the  use  of  five  inches  of  the 
waters  of  Jackson  Creek  is  prior  in  time  and  in  right  to  that  of 
the  defendant  is  clearly  shown  by  the  testimony,  and  is  sub- 
stantially uncontroverted.  The  defendant  contends,  however, 
that  the  quantity  of  water  used  by  him  was  so  insignificant  that 
it  did  not  injuriously  affect  the  plaintiffs,  and  that  he  had 
a  right  to  use  such  water  (1)  as  a  riparian  proprietor,  and 
(2)  by  adverse  possession  or  prescription. 

1.  The  quantity  of  water  used  by  the  defendant  is  not  shown 
by  the  record.  It  was  probably  small,  but  it  appears  from  the 
testimony  that  at  times  during  an  unusually  dry  season  there 
is  not  enough  water  in  the  stream  to  supply  the  plaintiffs'  ap^ 
propriation,  and  that  the  water  used  by  the  defendant  at  such 
times  is  a  substantial  injury  to  them.  Judge  Hanna,  the  hus- 
band and  agent  of  one  of  the  plaintiffs,  testified  that  in  the 
summer  of  1899  the  flow  of  water  in  the  plaintiffs'  ditch  sud- 
denly stopped,  and  that  he  and  Emil  Britt,  the  son  of  the  plain- 
tiff Britt,  examined  the  stream  from  what  is  known  as  the 
*'Beekman  Ditch"  to  ascertain  the  cause,  and  discovered  that 
the  water  was  being  used  by  the  defendant.  They  immediately 
objected  to  such  use,  as  a  result  of  which  it  was  discontinued, 
and  the  flow  of  water  in  plaintiffs'  ditch  perceptibly  and  ma- 
terially increased',— so  much  so  that,  if  it  had  continued  during 
the  season,  they  could  have  got  along  with  the  supply  thus 
afforded.  The  plaintiff  Britt  and  his  son  Emil  both  testified  to 
the  same  state  of  facts.    In  the  summer  of  1900  the  defendant 


Dec.  1902.]  Britt  v.  Rebd.  79 

again  diverted  and  used  the  water  for  irrigating  his  garden, 
when  this  suit  was  commenced,  and  a  temporary  injunction 
issued.  Immediately  thereafter  the  flow  of  water  in  the  plain- 
tiffs'  ditch  again  increased  to  such  an  extent  as  to  show  beyond 
question  that  it  was  materially  affected  by  the  defendant's 
diversion.  The  evidence  is  therefore  sufficient  to  show  that 
the  quantity  of  water  diverted  and  used  by  the  defendant  was 
an  important  infringement  upon  the  prior  rights  of  the  plain- 
tiffs. 

2.  A  contention  is  made  that  the  plaintiffs'  shortage  of  water 
was  due  to  their  imperfect  ditch  and  headworks,  and  not  to  the 
acts  of  the  defendant.  The  uncontradicted  evidence  shows  that 
in  1883  or  1884  William  Healey,  the  husband  of  one  of  the 
plaintiffs,  constructed  a  covered  bed  rock  drain,  about  six 
inches  deep  and  from  fifteen  to  eighteen  inches  wide,  from  the 
head  of  the  plaintiffs'  ditch  diagonally  up  the  stream,  and 
across  the  entire  bed  thereof.  This  drain,  cut  out  of  the  rock, 
had  a  stone  and  dirt  wall  built  on  the  lower  side,  and  served 
to  catch  and  divert  the  water  to  the  head  of  plaintiffs'  ditch. 
Two  or  three  years  before  the  commencement  of  this  suit,  the 
plaintiffs  had  the  drain  opened  and  examined,  when  water  was 
found  flowing  freely  therein.  There  is  therefore  no  groxmd  for 
the  contention  on  the  testimony  that  there  was  any  substantial 
defect  in  the  ditch  or  drain.  It  is  true,  it  did  not  gather  up  all 
the  water,  nor  was  it  possible  to  do  so.  Judge  Hanna,  who 
stated  that  he  had  had  considerable  experience  in  mining  and 
the  use  of  water,  testified  that  when  a  stream  has  been  mined 
out,  like  Jackson  Creek,  the  water  will  force  itself  into  the  seams 
of  the  bed  rock  and  run  some  distance  before  it  will  come  to 
the  surface  again,  and  that  it  is  impossible  to  stop  all  the  water 
that  comes  down  so  that  it  will  not  break  out  below ;  and  Mr. 
Linn,  a  witness  for  the  defendant,  said  that,  from  his  experi- 
ence, he  deemed  it  impossible  to  save  all  the  bed-rock  water. 
But  the  evidence  shows  that  it  was  to  the  interest  of  plaintiffs 
to  save  it,  and  that  they  actually  did  make  every  reasonable 
and  diligent  effort  to  do  so ;  and  the  defendant,  whose  right  is 
subsequent  to  theirs,  can  exact  no  more. 
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3.  The  defendant's  contention  that  his  right  as  a  riparian 
proprietor  to  the  use  of  the  water  is  superior  to  the  plaintiffs* 
rij^hts  as  appropriators  requires  but  a  brief  notice.  It  has  been 
so  often  decided  that  it  has  become  almost  axiomatic  that  one 
who  appropriates  the  waters  of  a  stream  running  through 
public  land  acquires  a  special  property  therein,  as  against  all 
persons  acquiring  rights  subsequent  in  time,  either  as  appro- 
priators or  as  riparian  proprietors,  and  may,  as  against  such 
persons,  insist  that  the  waters  shall  be  at  all  times  subject  to  his 
use  and  enjoyment,  to  the  extent  of  his  original  appropriation : 
Kaler  v.  Campbell,  13  Or.  596  (11  Pac.  301) ;  Tolnuin  v.  Casey, 
15  Or.  83  (13  Pac.  669) ;  Speake  v.  Hamilton,  21  Or.  3  (26  Pac. 
855) ;  Carson  v.  Hayes,  39  Or.  97  (65  Pac.  814) ;  McCaXl  v. 
Porter,  42  Or.  49  (70  Pac.  820.)  Whatever  rights  the  defend- 
ant acquired  as  riparian  proprietor  by  reason  of  his  settlement 
on  the  stream  were  subordinate  and  subject  to  the  prior  rights 
of  the  plaintiffs  as  appropriators,  and  must  be  exercised  in 
subordination  thereto. 

4.  Nor  is  defendant's  claim  to  the  use  of  the  water  by  ad- 
verse possession  supported  by  the  record,  as  there  is  no  testi- 
mony showing  or  tending  to  show  that  the  use  thereof  by  him 
in  any  way  injured  or  deprived  the  plaintiffs  of  any  substantial 
right  until  1899 ;  and,  as  said  by  Mr.  Justice  M(X)re,  in  Bowman 
V.  Bowman,  35  Or.  279,  283  (57  Pac.  546,  547),  *'no  adverse 
user  (of  water)  can  be  initiated  until  the  persons  possessing 
the  superior  use  are  deprived  of  its  benefits  in  such  a  substan- 
tial manner  as  to  notify  them  that  their  rights  are  being 
invaded."  And  in  Carson  v.  Hayes,,  39  Or.  97  (65  Pac.  814), 
the  court  said:  **The  law  is  well  established  that  no  right  to 
the  use  of  water  can  be  acquired  by  prescription  unless  there 
has  been  such  an  invasion  of  the  rights  of  the  parties  against 
whom  it  is  asserted  as  would  have  given  them  a  cause  of  action 
therefor."  See,  also,  North  PowcUr  Mill.  Co.  v.  Cmighwnour, 
34  Or.  9  (54  Pac.  223) ;  Boyce  v.  Cupper,  37  Or.  256  (61  Pac. 
642).  The  undisputed  evidence  shows  that,  w^hile  the  defend- 
ant used  the  water  for  the  purpose  of  irrigating  his  garden  for 
more  than  ten  years  prior  to  the  commencement  of  this  suit. 
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such  use  did  not  substantially  interfere  with  the  rights  of  the 
plaintiffs,  nor  did  they  have  any  knowledge  thereof,  until  a 
year  before  the  suit  was  begun.  Britt,  one  of  the  plaintiffs, 
testified  tha!:  he  first  learned  that  the  defendant  was  using  the 
water  about  July  21, 1899,  and  that,  just  a  few  days  before  the 
complaint  in  this  suit  was  filed,  the  defendant  told  him  that  at 
one  time  he  thought  he  had  a  right  to  the  water,  but  had  ascer- 
tained that  he  had  none,  and  would  let  it  alone ;  that  on  several 
occasions  when  the  water  was  scarce,  and  the  question  was 
being  discussed  between  them,  the  defendant  told  him  that  the 
scarcity  was  caused  by  the  Beekman  mining  ditch,  about  two 
miles  above  on  the  creek,  but  at  no  time  said  that  he  himself 
was  using  the  water.  Judge  Hanna  stated  that  he  had  no 
knowledge  that  defendant  was  using  the  water  prior  to  1899 ; 
and  Efflil  Britt,  a  son  of  plaintiff  Britt,  and  who  had  charge  of 
his  business,  testified  to  the  same  thing.  William  Healey,  the 
husband  of  the  plaintiff  Fredrika  Healey,  said  that  he  never 
knew  that  defendant  was  using  the  water  until  after  this  suit 
was  commenced,  although  he  and  his  wife  had  lived  on  the 
property  now  owned  by  them  since  1883  or  1884,  and  that  he 
had  occasion  often  to  go  up  the  stream,  both  on  account  of 
their  own  water  rights  and  those  of  the  city,  in  order  to  ascer- 
tain if  the  water  was  being  diverted  and  used  by  unauthorized 
persons.  The  testimony  of  these  witnesses  is  in  no  way  contra- 
dicted, so  that  it  must  be  taken  as  an  established  fact  in  the 
case  that  the  plaintiffs'  right  to  the  water  was  not  substantially 
interfered  with  by  defendant's  use  a  sufficient  length  of  time 
before  the  commencement  of  the  suit  for  such  use  to  ripen  into 
a  right  by  adverse  possession  or  prescription.  The  defendant's 
garden  is  situated  on  the  bank  of  the  creek,  off  of  the  public 
highway,  and  is  not  in  a  place  where  the  ordinary  traveler 
would  observe  it,  or  ascertain  that  water  was  being  used 
thereon ;  and,  moreover,  the  defendant  testified  that  he  gener- 
ally used  the  water  at  night,  although  he  sometimes  used  it 
during  the  day.  The  plaintiffs'  lack  of  knowledge  on  the  sub- 
ject is  probably  accounted  for  by  these  facts.  On  the  record, 
therefore,  we  conclude  that  the  plaintiffs  are  entitled  to  a  de- 
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cree  perpetually  enjoining  and  restraining  the  defendant  from 
diverting  any  of  the  waters  of  Jackson  Creek,  or  in  any  man- 
ner impeding  or  obstructing  the  flow  thereof,  whenever  the 
same  will  substantially  aftect  the  quantity  of  water  to  which 
the  plaintiffs  are  entitled.    The  decree  will  be  affirmed. 

Affiemed. 

Argued  29  July ;  decided  25  August,  1002. 

I  42  ggj  SAIiEM  MlliliS  CO.  V.  liOBD. 

**  [69  Pac.  1033;  70  Pnc.  832.] 

PAKTIK8  OF  Record — Action  Against  State. 

1.  When  Jurisdiction  is  questioned  on  the  ground  that  the  proceeding  is 
really  against  a  state,  the  court  will  look  behind  th^  nominal  parties  to  the 
record  and  ascertain  the  real  parties  to  the  controversy,  dismissing  the  action 
If  it  is  really  against  the  state,  and  retaining  Jurisdiction  if  it  is  not. 

Actions  Against  State  Officers — Conclusiveness  of  Record. 

2.  Where  the  record  in  a  suit  against  state  officers  does  not  show  that  the 
state  is  an  interested  and  Indispensable  party,  or  that  the  subject  of  con- 
troversy is  in  its  exclusive  possession,  and  it  cannot  be  ascertained  without 
a  trial  whether  such  officers  did  or  are  doing  the  acts  complained  of  officially 
or  as  individuals,  the  Jurisdiction  of  the  court  cannot  be  ousted  by  a  mere 
suggestion  that  the  state  is  the  real  party  interested. 

Liability  of  State  Officers  for  Unlawful  Acts. 

3.  Public  officials  cannot  escape  liability  for  appropriating  property  to 
which  the  state  has  no  title,  on  the  ground  that  they  were  acting  under 
authority  of  the  state,  for  the  state  cannot  authorize  them  to  exercise  any 
dominion  over  property  not  its  own,  except  through  some  recognized  process 
of  law,  any  more  than  an  individual  can. 

Nature  of  the  Suit  in  Question — Specific  Performance. 

4.  A  suit  against  officers  of  a  state  to  restrain  them  from  using  more 
water  from  a  certain  stream  than  is  granted  under  a  certain  contract  between 
the  riparian  owners  and  the  state  is  not  a  suit  against  the  state,  nor  is  it  a 
suit  for  the  specific  performance  of  a  contract. 

liiMiT  of  Riparian  Right  to  Use  Water. 

5.  Whatever  may  be  the  territorial  limitation  on  the  right  of  a  riparian 
proprietor  to  use  the  water  flowing  past  his  land,  it  does  not  extend  so  far  as 
to  authorize  an  appropriation  from  the  stream  of  sufficient  water  to  supply 
the  Irrigation,  domestic,  culinary  and  sanitary  requirements  of  a  farm  and 
an  establishment  containing  over  a  thousand  people,  and  situated  more  than 
a  quarter  of  a  mile  from  the  stream. 

Estoppel  by  Conduct — Facts  in  Question. 

6.  The  facts  claimed  to  constitute  an  estoppel  on  the  plaintiff  are  exam- 
ined and  held  not  to  affect  the  right  to  assert  any  claims  that  plaintiff  may 
have. 

Evidence  of  PRESCRIPTI^^:  Use  of  Water. 

7.  Plaintiff's  predecessor  in  title  granted  to  the  state  as  much  water  as 
could  be  pumped  through  a  two-inch  pipe.   The  state,  however,  laid  a  four-inch 
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pipe,  which  was  thereafter  replaced  with  a  slz-lnch  one,  the  laying  of  the 
latter  being  done  without  any  attempt  at  concealment,  both  pipes  having 
been  laid  more  than  ten  years  prior  to  the  suit.  The  pumps  supplying  the 
pipes  were  capable  of  throwing  more  water  than  a  two-inch  pipe  could  carry, 
but  the  amount  actually  thrown  depended  on  the  speed  of  the  engines,  and 
the  only  positive  evidence  of  any  excessive  use  of  water  during  the  ten  years 
preceding  the  suit  was  that  about  six  years  previous  some  excess  was  being 
used.  The  uses  to  which  the  water  was  applied  probably  required  more  than 
the  grant  allowed,  but  were  such  that  no  definite  estimate  could  be  made 
therefrom.  No  effort  was  made  to  conceal  the  amount  used,  but  the  means 
of  supplying  the  pumps  were  totally  concealed  from  ordinary  observation, 
and  as  soon  as  plaintiff  discovered  that  an  excess  was  being  used  It  promptly 
made  objections,  which  were  continued  until  it  brought  suit.  Held,  that  the 
evidence  did  not  show  the  notorious  user  for  ten  years  of  a  definite  excess  of 
water  necessary  to  establish  a  prescriptive  right  to  such  excess. 

Measure  or  a  Pbbscbiptivk  Right. 

8.  The  extent  of  a  right  gained  by  prescription  is  always  measured  by  the 
extent  of  the  use  and  enjoyment  for  the  full  period  required  by  the  statute 
of  limitations,  and  the  right  claimed  must  be  clearly  defined.     . 

From  Marion :  Reuben  P.  Boise,  Judge. 

Suit  for  an  injunction  by  the  Salem  Flouring  Mills  Com- 
pany against  William  P.  Lord,  Governor  of  Oregon,  and  other 
state  officers  and  agents.  The  Willamette  Woolen  Manufac- 
turing Company  was  incorporated  by  an  ac'  of  the  Legislative 
Assembly  of  the  Territory  of  Oregon,  December  17,  1856 
(Laws  1856-57,  p.  48),  with  power,  among  others  enumerated, 
*  *  to  bring  water  from  the  Santiam  River  to  any  place  or  places 
in  or  near  Salem,  to  be  brought  as  far  as  possible  through  the 
channel  or  valley  of  Mill  Creek,"  and  was  given  **the  exclu- 
sive right  to  the  hydraulic  powers  and  privileges  created  by 
the  water  which  it  takes  from  the  Santiam  River,  and  may  use, 
rent,  or  sell  the  same,  or  any  portion  thereof,  as  it  may  deem 
expedient."  In  pursuance  of  its  charter,  this  company  con- 
structed in  1857- a  canal  from  a  point  on  the  right  bank  of  the 
Santiam  River  to  a  connection  with  Mill  Creek,  and  by  means 
thereof,  and  the  channel  of  Mill  Creek,  enlarged  and  improved 
where  needed,  conducted  a  large  volume  of  water  from  the 
Santiam  River  to  the  City  of  Salem.  About  the  same  time  the 
company  acquired  real  property  adjacent  to  Mill  Creek  near 
its  confluence  with  the  Willamette  River,  within  the  city, 
erected  a  woolen  mill  and  a  sash  and  door  factory  thereon,  and 
utilized  the  water  to  operate  the  same.   These  industries,  how- 
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ever,  have  been  discontinued.  Later,  the  company  acquired 
another  tract  of  land,  near  the  junction  of  South  Mill  Creek 
with  the  Willamette  River,  erected  a  flouring  mill  thereon-,  and 
conducted  water  thereto  for  its  operation  by  means  of  a  race 
constructed  for  the  purpose  and  intersecting  Mill  Creek  about 
a  mile  east  of  the  mill,  at  what  is  known  as  the  ''Waller  Dam  *' 
By  means  of  this  dam  the  water  from  Mill  Creek  was  intended 
to  be  divided  into  two  equal  parts.  This  company  disposed  of 
certain  water  powers  and  privileges  upon  the  race,  to  which 
the  Thomas  Kay  Woolen  Mills  Company  and  the  Salem  Water 
Company  have  sucpeeded,  and  by  deed  of  March  7,  1865, 
granted  to  the  State  of  Oregon  certain  other  rights  and  privi- 
leges, on  conditions  following : 

**A11  the  right,  title,  and  interest  of  said  company  in  and  to 
the  water  power  on  Mill  Creek,  where  said  creek  passes  through 
the  land  of  M.  L.  Savage  in  the  County  of  Marion,  State  of 
Oregon,  together  with  the  right  which  said  company  has  under 
and  by  virtue  of  its  charter  to  bring  water  through  the  land  of 
Frederick  Yenkee,  in  said  county,  adjacent  to  the  land  of  said 
Savage,  so  that  the  said  water  may  be  used  to  the  best  advan- 
tage at  such  point  on  or  near  Mill  Creek  on  the  land  of  said 
Savage  as  the  said  State  of  Oregon  or  its  assigns  may  select  to 
use  the  same  as  a  water  power.  It  is  expressly  understood, 
however,  that  in  case  the  said  water  is  brought  across  the  land 
of  the  said  Yenkee,  it  shall  be  confined  to  a  race  or  narrow 
channel,  so  as  to  prevent  all  unnecessary  waste  of  water,  and 
that  said  state  or  its  assigns  shall  pay  all  damage  which  it  may 
cause  in  bringing  said  water.  It  is  further  expressly  under- 
stood that  the  right  hereby  conveyed  does  not  include  the  right 
to  use  said  water  for  the  purposes  of  irrigation,  or  in  any  other 
way  or  for  any  other  purpose  than  running  machinery  and 
for  mechanical  purposes,  except  that  said  state  may  use  for 
such  other  purposes  as  it  may  choose  such  an  amount  of  water 
as  it  can  pump  through  a  pipe  not*  exceeding  two  inches  in 
diameter;  all  other  water  which  said  state  may  use  by  virtue 
of  this  conveyance  to  be  returned  to  Mill  Creek  on  the  land  of 
said  Savage  without  unnecessary  waste.  It  is  expressly  under- 
stood that  said  company  has  reserved  and  hereby  doth  reserve 
the  right  to  take  from  the  flume  or  penstock,  which  the  said 
state  or  its  assigns  may  construct  for  the  purpose  of  using  said 
water  power,  any  amount  of  water  it  may  choose  to  take,  not 
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exceeding  what  can  be  conveyed  through  a  pipe  six  inches  in 
diameter,  and  for  the  purpose  of  taking  such  water  from  said 
flume  or  penstock  the  said  company  is  to  have  the  right  of  way 
across  any  land  which  said  state  may  purchase  from  said  Sav- 
age for  laying  a  pipe  and  maintaining  the  same  for  conveying 
said  water.  This  instrument  is  not  to  be  so  construed  as  to 
restrict  the  said  State  of  Oregon  in  any  right  to  the  use  of  said 
water  which  said  state  may  have  or  acquire  by  virtue  of  owner- 
ship of  the  land  along  Mill  Creek." 

To  all  other  rights  and  privileges  acquired  by  virtue  of  such 
legislative  grant,  and  the  construction  and  maintenance  of  such 
canal  and  water  way,  the  plaintiff  has  succeeded.  Below  the 
Waller  Dam  the  water  is  being  utilized  principally  along  the 
race  and  at  the  flouring  mill  for  manufacturing  purposes,  pro- 
pelling machinery,  and  the  like,  but  the  plaintiff  is  the  owner 
of  different  parcels  of  realty,  including  the  old  woolen  mill 
and  sash  and  door  factory  sites,  adjacent  to  and  so  situated 
that  the  water  from  South  Mill  Creek  may  be  so  utilized 
thereon,  and  are  therefore  of  great  value,  although  little,  if 
any,  water  is  now  being  used  for  such  purposes  from  that 
source.  On  March  22,  1865,  Morgan  L.  Savage  and  wife  con- 
veyed to  the  State  of  Oregon  a  tract  of  land,  situated  a  quarter 
of  a  mile  or  more  east  of  and  above  the  Waller  Dam,  contain- 
ing 147  acres,  the  southern  portion  of  which  is  intersected  by 
the  natural  channel  of  Mill  Creek.  The  conveyance  comprises 
*'all  the  right,  title,  interest,  claim,  and  privilege  to  the  water 
and  water  power  of  Mill  Creek,  where  said  creek  passes 
through  or  by  the  land  of  said  Savage,  party  of  the  first  part, 
and  the  whole  estate  which  the  said  parties  of  the  first  part 
have,  own,  and  possess,  of,  in,  or  to  the  said  described  prem- 
ises and  privileges,"  but  reserves  the  right  of  the  Willamette 
Woolen  Manufacturing  Company  to  take  from  the  flume  or 
penstock  which  the  state  should  thereafter  construct  any 
amount  of.  water,  not  exceeding  such  quantity  as  can  be  con- 
veyed through  a  six-inch  pipe,  being  the  same  right  or  privi- 
lege reserved  by  the  Willamette  Woolen  Manufacturing  Com- 
pany in  its  grant  to  the  State  of  Oregon.  Subsequently,  the 
state  erected  upon  the  southern  portion  of  the  tract  purchased 
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of  Savage,  and  adjacent  to  Mill  Creek,  a  penitentiary,  which, 
with  other  buildings  necessary  to  the  maintenance  of  such  an 
institution,  has  been  surrounded  by  a  stockade  and  inclosure, 
comprising  five  acres  of  land^  more  or  less,  and  including 
within  its  confines  one  channel  of  Mill  Creek.  A  race  or  canal 
has  been  excavated  by  the  state,  diverting  the  water  from  the 
right  bank  of  Mill  Creek  a  mile  above  the  penitentiary,  and 
conducting  the  same  within  the  stockade,  where  it  is  returned 
to  the  channel.  On  the  northern  part  of  this  tract,  about  a 
third  of  a  mile  north  of  the  penitentiary,  the  state  in  1880 
erected  an  asylum  for  the  insane,  which  has  ever  since  been 
maintained  as  such.  The  state  has  long  been  utilizing  the 
water  at  the  penitentiary  for  propelling  machinery  for  manu- 
facturing purposes,  and  has  operated  pumps,  at  first  one,  then 
later  two,  for  supplying  certain  of  the  state  institutions  with 
water  from  the  creek.  When  the  asylum  was  erected,  a  four- 
inch  water  main  was  laid  thereto  from  the  penitentiary,  water 
being  supplied  to  the  institution  thereby.  In  1885  or  1886  this 
main  was  replaced  by  one  six  inches  in  diameter.  Prom  1880 
to  1898  these  mains  were  supplied  by  one  pump,  conducting 
the  water  from  a  cistern  constructed  for  the  purpose  at  the 
penitentiary  by  a  ten-inch  suction  pipe.  At  the  latter  date 
another  cistern  was  constructed  and  pump  added,  each  taking 
the  water  from  the  new  cistern  by  a  ten-inch  pipe,  the  old  cis- 
tern being  abandoned.  By  these  means  water  has  been  supplied 
to  the  state  penitentiary  for  irrigation,  cooking,  manufactur- 
ing, sanitation,  and  such  other  purposes  as  were  required,  to 
the  asylum  for  like  purposes,  to  the  state  capitol  for  hydrau- 
lic, standpipe,  and  other  uses,  and  for  a  long  time  to  the 
orphans'  home  and  the  state  fair  grounds.  It  is  also  alleged 
by  the  complaint  that  the  defendants,  comprising  the  Gov- 
ernor, Secretary  of  State  and  State  Treasurer,  constituting 
the  board  of  trustees  for  the  state  insane  asylum,  the  superin- 
tendent of  that  institution,  and  the  visitor  and  superintendent 
of  the  Oregon  State  Penitentiary,  are  wrongfully  diverting 
water  from  Mill  Creek,  far  in  excess  of  the  grant  of  the  Wil- 
lamette Woolen  Manufacturing  Company,  as  evidenced  by  its 
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deed  of  March  7,  1865,  and  are  thereby  invading  the  rights 
and  privileges  of  the  plaintiff  acquired  through  legislative 
grant,  and  the  construction  and  operation  of  its  canal  and 
water  way  for  conducting  water  from  the  Santiara  River  to  the 
City  of  Salem;  wherefore  plaintiff  seeks  to  enjoin  the  diver- 
sion of  such  excess. 

Defendants  set  up  four  defenses.  By  the  first  it  is  alleged 
that  Savage,  in  addition  to  the  147  acres  of  land,  sold  and  con- 
veyed to  the  state  all  the  water  in  Mill  Creek,  except  sufficient 
for  his  own  stock,  and  that  Mill  Creek  has  at  all  times  fur- 
nished and  supplied  from  natural  sources  alone  more  water 
than  the  defendants  and  their  predecessors  in  office  have  used 
for  the  penitentiary,  asylum,  and  other  state  institutions,  and 
that  ever  since  said  date  the  State  of  Oregon  has  been,  and  is 
now,  the  owner  of  said  land  and  all  the  water  in  Mill  Creek, 
including  the  water  introduced  therein  from  the  Santiam 
River,  save  as  aforesaid;  that  after  the  construction  by  the 
state  of  the  penitentiary  and  asylum  buildings,  and  after  the 
six-inch  main  was  laid  from  the  former  to  the  latter,  the  sup- 
ply of  water  became  slack  and  insufficient,  because  of  the  canal 
connecting  Mill  Creek  with  the  Santiam  River  and  the  chan- 
nel of  Mill  Creek  becoming  obstructed  and  out  of  repair, 
whereupon  it  was  agreed  between  the  plaintiff  and  the  def end- 
ants '  predecessors  in  office  that  the  State  of  Oregon  would 
furnish  the  necessary  men,  money,  and  materials  to  clear  out 
said  obstructions  from  Mill  Creek  and  repair  the  canal  con- 
necting it  with  the  Santiam  River,  in  consideration  whereof 
the  state  should  have  the  right  and  privilege  of  taking  from 
^lill  Creek  sufficient  water  to  supply  the  state  institutions; 
that,  in  pursuance  of  such  agreement,  the  state  put  a  large 
force  of  men  and  teams  at  work,  and  removed  such  obstruc- 
tions, straightened,  widened,  deepened,  and  diked  the  channel 
of  MDl  Creek,  and  constructed  a  wing  dam  in  the  Santiam 
River  at  the  head  of  the  canal,  thereby  greatly  increasing  the 
flow  of  water  in  Mill  Creek;  and  that  the  state,  through  its 
officers  and  agents,  has  ever  since  assisted  in  maintaining?  said 
channel  in  Mill  Creek  in  repair,  and  has  expended  a  lar«:e 
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amount  of  labor  and  money  in  so  repairing  and  keeping  in 
repair  such  water  way,  whereby  plaintiff  is  now  estopped  to 
claim  that  the  state  is  not  entitled  to  sufficient  of  the  water  of 
Mill  Creek  to  supply  the  needs  of  such  institutions.  By  the 
second  defense  it  is  alleged  that  this  is  in  effect  a  suit  against 
the  state ;  by  the  third,  that  the  water  now  being  used  to  sup- 
ply such  state  institutions  is  taken  from  a  well  supplied  by 
means  of  underground  springs  and  currents  in  the  same  man- 
ner as  wells  are  ordinarily  supplied,  but  as  to  whether  or  not 
it  is  wholly  so  supplied  defendants  are  without  knowledge; 
and,  by  the  fourth,  that  the  state  has  been  in  the  adverse  use 
of  the  water,  sufficient  to  supply  such  institutions,  for  a  period 
of  more  than  ten  years  prior  to  the  commencement  of  this  suit. 
The  Governor  of  the  state  is  required  to  visit  the  peniten- 
tiary four  times  a  year,  and  oftener  if  necessary,  and  the 
Governor,  Secretary  of  State,  and  State  Treasurer  constitute 
the  board  of  trustees  of  the  Oregon  State  Insane  Asylum. 

Modified. 

For  appellants  there  was  a  brief  over  the  names  of  D,  R.  N, 
Blackburn,  Attorney  General,  and  Carson  &  Adams,  with  an 
oral  argument  by  Mr.  John  A,  Carson  and  Mr.  Loring  K, 
Adams. 

For  respondent  there  was  a  brief  over  the  names  of  Wil- 
liams, Wood  &  Linthicum,  and  Charles  A.  Park,  with  an  oral 
argument  by  Mr.  Oeorge  H.  Williams  and  Mr.  Stewart  B. 
Linthicum. 

Mb.  Justice  Wolvebton,  after  stating  the  faots,  delivered 
the  opinion  of  the  court. 

1.  The  question  of  most  vital  concern  is  whether  the  suit  is 
in  effect  against  the  state,  although  it  is  not  named  as  a  party 
to  the  record.  The  point  is  conceded  that  a  state  is  not  suable 
without  its  consent.  The  principle  is  fundamental,  and  is 
invoked  by  the  defendants  as  inimical  to  the  court's  taking  or 
assuming  jurisdicti(m  to  determine  the  controversy  herein  or 
to  grant  the  relief  demanded.  Mr.  Justice  Miller,  in  Cun- 
ningham V.  Macon  &  Bnins.  K.  Co.  109  U.  S.  446,  451  (3  Sup. 
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Ct.  292,  296),  says:  **This  principle  is  conceded  in  all  the 
eases,  and  whenever  it  can  be  clearly  seen  that  the  state  is  an 
indispensable  party  to  enable  the  court,  according  to  the  rules 
which  govern  its  procedure,  to  grant  the  relief  sought,  it  will 
refuse  to  take  jiu^isdiction. "  Latterly,  it  has  become  the 
settled  rule  that  the  parties  named  upon  the  record  will  not  be 
deemed  as  a  controlling  feature  by  which  to  determine  whether 
the  suit  or  action  will  lie,  when  the  jurisdiction  of  the  court  is 
questioned  on  account  of  the  relief  demanded  being  in  reality 
against  the  state.  The  court  will  look  behind  and  through  the 
nominal  parties  to  the  record,  and  ascertain  if  possible  who 
are  the  real  parties  to  the  controversy,  and  will  be  governed 
accordingly ;  and  if  it  appear  that  the  state,  and  not  the  indi- 
viduals named  on  the  record,  is  to  be  affected,  it  will  stay  its 
hand,  and  in  no  event,  if  it  appear  that  the  state  is  an  indis- 
pensable party,  will  the  relief  be  granted  unless  it  submits  to 
the  jurisdiction :  Ex  parte  Ayers,  123  U.  S.  443  (8  Sup.  Ct. 
164) ;  Cunningham  v.  Macon  &  Bruns,  R.  Co,  109  U.  S.  446, 
451  (3  Sup.  Ct.  292,  296) ;  Poindexter  v.  Oreenhow,  114  U  S. 
270  (5  Sup.  Ct.  903) ;  Louisiana  v.  Jumel,  107  U.  S.  711 
(2  Sup.  Ct.  128) ;  Hagood  v.  Southern^  117  U.  S.  52  (6  Sup. 
Ct.  608) ;  Belkna/p  v.  SchUd,  161  U.  S.  10  (16  Sup.  St.  443) ; 
Stanley  v.  Schwalby,  162  U.  S.  255  (16  Sup.  Ct.  754) ;  Pen- 
noyer  v.  McConnaughy,  140  U.  S.  1  (11  Sup.  Ct.  699). 

There  is  another  view  of  the  matter,  as  affording  a  substan- 
tial reason  for  denying  the  relief,  which  is  that  the  jurisdiction 
fails  for  want  of  suitable  subject  matter;  that  is  to  say,  that 
the  defendants,  who  are  sued  as  functionaries  of  the  state,  have 
no  real  but  only  a  nominal  interest  in  the  controversy,  the  state 
appearing  to  be  the  real  defendant ;  hence  they  cannot  be  held 
accountable  for  what  they  did  not  do  for  themselves.  But  if 
it  appear  from  the  record  that  the  relief  sought  is  against  per- 
sons or  individuals  in  their  oflBcial  capacity  as  representatives 
of  the  state,  and  that  it  alone  is  to  be  or  can  be  affected  by  the 
determination  of  the  court,  then  is  the  suit  directed  in  reality 
against  the  state,  and,  because  it  is  not  suable,  the  court  is 
without  jurisdiction.    In  the  endeavor  to  lay  down  a  rule  by 
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which  it  migrht  be  determined  by  a  consideration  of  the  record 
whether  the  suit  or  action  is  one  against  individuals,  and  not 
in  reality  against  the  state,  Mr.  Justice  Miller,  in  Cunningham 
V.  Macon  &  Bnins.  R.  Co,  109  U.  S.  446,  451  (3  Sup.  Ct.  292, 
296),  observes  of  a  class  of  cases  wherein  an  individual  issued 
in  tort  for  an  act  injurious  to  another  in  regard  to  person  or 
property,  to  which  the  defense  is  made  that  he  proceeded  under 
directions  from  the  government,  that  *  *  in  these  cases  he  is  not 
sued  as,  or  because  he  is,  the  officer  of  the  government,  but  as 
an  individual,  and  the  court  is  not  ousted  of  jurisdiction  be- 
cause he  asserts  authority  as  such  officer.  To  make  out  his 
defense,  he  must  show  that  his  authority  was  sufficient  in  law 
to  protect  him.*'  This  court  has  adopted  the  same  principle. 
In  his  opinion  in  Dunn  v.  State  University,  9  Or.  357,  362,  Mr. 
Justice  Watson  says:  **An  agent  of  the  state,  whether  incor- 
porated or  not,  by  virtue  of  his  character  simply,  possesses  no 
such  immunity  from  being  sued.  He  must  show,  in  his  defense 
to  an  action  or  suit  for  interfering  with  private  rights,  that  he 
proceeded  within  the  authority  conferred  by  a  valid  law,  or 
his  defense  must  fail."  And  in  Poindexter  v.  Greenhow,  114 
U.  S.  270  (5  Sup.  Ct.  903),  Mr.  Justice  Matthews  gives  the 
reasoning  upon  which  this  principle  is  founded,  saying:  "The 
ratio  decidendi  in  this  class  of  cases  is  very  plain.  A  defend- 
ant sued  as  a  wrongdoer,  who  seeks  to  substitute  the  state  in 
his  place,  or  to  justify  by  the  authority  of  the  state,  or  to  de- 
fend on  the  ground  that  the  state  has  adopted  his  act  and  ex- 
onerated him,  cannot  rest  on  the  bare  assertion  of  his  defense. 
He  is  bound  to  establish  it.  The  state,  as  a  political  corporate 
body,  can  act  only  through  agents,  and  can  command  only  by 
laws.  It  is  necessary^  therefore,  for  such  a  defendant,  in  order 
to  complete  his  defense,  to  produce  a  law  of  the  state  which 
constitutes  his  commission  as  its  agent,  and  a  warmnt  for  his 
act.'' 

Belonging  to  this  cla.ss  of  cases  is  trespass  upon  realty,  griv- 
ing  rise  to  the  action  of  tr^pass  or  ejectment  involving  the 
title.  The  leading  case  upon  this  phase  of  the  inquiry  is  that 
of  United  Slates  v.  Lee,  106  U.  S.  196  (1  Sup.  Ct.  240).    It  was 
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instituted  in  the  state  court  of  Virginia  by  Lee  against  Kauf- 
man and  Strong>  who  were  in  charge  under  orders  from  the 
Secretary  of  War,  to  recover  a  tract  of  land  purchased  by  the 
general  government  at  a  tax  sale,  and  long  held  and  used,  a 
part  of  it  as  a  military  station,  and  the  rest  as  a  national  ceme- 
tery. The  case  was  subsequently  removed  into  the  federal  court, 
and  from  there  went  to  the  Supreme  Court  of  the  United  States- 
The  Attorney  General  of  the  United  States,  without  submitting 
the  government  to  the  jurisdiction  of  the  court,  suggested  that 
the  property  in  dispute  was  held,  occupied,  and  possessed  by 
the  United  States  for  governmental  purposes,  through  its  offi- 
cers and  agents,  having  actual  possession  for  and  in  behalf  of 
the  government,  and  without  any  personal  interest  in  it,  and 
therefore  that  the  court  had  no  jurisdiction  of  the  subject  of 
the  controversy.  The  result  of  the  trial  upon  the  evidence  ad- 
duced was  to  show  that  the  plaintiff  had  a  valid  title  and  the 
United  States  was  without  any;  but,  notwithstanding,  it  was 
contended  that  the  court  could  render  no  judgment  against  the 
defendants.  The  contention  was  declared  to  be  unsound,  and 
a  judgment  was  given  against  the  defendants  as  individuals. 
Subsequent  cases  by  the  same  court,  however,  declare  that  such 
a  judgment  is  not  binding  on  the  general  government,  so  that 
in  reality  the  action  was  not  against  the  government,  but 
against  individuals,  by  whose  acts,  being  tortious,  and  for 
which  they  could  show  no  justification,  it  was  not  bound.  The 
principle  involved  was  whether  the  United  States,  by  a  mere 
suggestion  through  its  Attorney  General  that  the  title  was  in 
the  general  government,  without  submitting  to  the  jurisdiction 
of  the  court  and  permitting  it  to  try  and  determine  such  title 
as  between  the  alleged  real  parties  to  the  controversy,  ousted 
the  court  of  its  jurisdiction  to  proceed  with  the  parties  before 
it.  The  answer  came  in  the  negative.  Mr.  Chief  Justice  Mar- 
shall, at  a  much  earlier  date,  in  United  States  v.  Peters, 
9  U.  S.  (5  Cranch)  115,  139,  declared:  '^t  certainly  can 
never  be  alleged  that  a  mere  suggestion  of  title  in  a  state  to 
property  in  possession  of  an  individual  must  arrest  the  pro- 
ceedings of  the  court,  and  prevent  their  looking  into  the  sug- 
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gestion,  and  examining  the  validity  of  the  title."  So  Mr.  Jus- 
tice Miller  said  in  the  Lee  case:  **That  the  proposition  that, 
when  an  individual  is  sued  in  regard  to  property  which  he 
holds  as  officer  or  agent  of  the  United  States,  liis  possession 
cannot  be  disturbed  when  that  fact  is  brought  to  the  attention 
of  the  court,  has  been  overruled  and  denied  in  every  case 
where  it  has  been  necessary  to  decide  it. ' ' 

In  Stanley  v.  Schwalby,,  on  the  first  appeal  to  the  Supreme 
Court  of  the  United  States  (147  U.  S.  508,  13  Sup.  Ct.  418), 
the  Lee  case  was  alluded  to,  but  the  question  was  not  pressed 
nor  involved ;  but,  on  the  second  appeal  (162  U.  S.  255, 16  Sup. 
Ct.  754),  it  came  up.  The  United  States  District  Attorney  had 
attempted  to  appear  and  intervene  in  behalf  of  the  United 
States  without  appropriate  authority  from  the  Attorney  Gen- 
eral. The  judgment  of  the  court  was  directed  against  the  United 
States  and  its  property,  and  for  the  costs  of  the  proceeding. — 
not  merely  against  its  officers,— and  it  was  held  that  the  United 
States  could  not  be  thus  precluded.  The  doctrine  of  the  Lee 
case  was  unquestioned.  A  later  case  is  that  of  Tindal  v.  Wes- 
ley, 167  U.  S.  204  (17  Sup.  Ct.  770),  wherein  Wesley  brought 
an  action  to  recover  possession  of  realty  against  Tindal,  Secre- 
tary of  the  State  of  South  Carolina,  and  Boyles,  acting  under 
his  directions  with  reference  to  the  property  in  dispute.  The 
defense  was  interposed  that  they  had  no  interest  in  the  prop- 
erty, that  the  title  thereof  was  in  the  state,  and  that  they  were 
exercising  ownership  merely  as  its  officers  and  agents.  The 
jurisdiction  of  the  court,  however,  was  maintained;  Mr.  Jue^ 
tice  Harlan,  in  an  exhaustive  and  masterly  opinion,  wherein 
he  reaffirms  the  Lee  case,  and  commends  its  doctrine  as  sound, 
saying :  * '  The  settled  doctrine  of  this  court  wholly  precludes  the 
idea  that  a  suit  against  individuals  to  recover  possession  of 
real  property  is  a  suit  against  the  state  simply  because  the 
defendant  holding  possession  happens  to  be  an  officer  of  the 
state,  and  asserts  that  he  is  lawfully  in  possession  on  its  behalf. 
•  •  And  when  such  officers  or  agents  assert  that  they  are  in 
rightful  possession  they  must  make  good  that  assertion  when  it 
is  made  to  appear  in  a  suit  against  them  as  individuals  that  the 
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legal  title  and  right  of  possession  is  in  the  plaintiff."  Thus  it 
may  be  seen  from  these  authorities  that  whenever  oflScers  of 
the  state  or  of  the  United  States  are  sued  as  individuals,  bring- 
ing into  question  the  title  to  realty,  the  court  will  not  be  dis- 
possessed of  jurisdiction  simply  because  there  is  a  suggestion 
on  the  record  that  the  state  or  the  United  States  is  the  true 
owner,  but  it  will  look  into  the  record,  and  proceed  to  try  and 
determine  the  title;  and  if  it  appear  that  the  individuals, 
all  hough  sued  as  oflScers,  are  without  title  or  legal  authority 
in  the  premises,  and  the  plaintiffs  have  a  good  title,  it  will  do 
right  as  between  the  parties,  and  render  judgment  accordingly. 

The  foregoing  discussion  is  directed  to  that  phase  of  the 
case  involving  the  contention  that  the  plaintiff  cannot  main- 
tain the  suit  because  it  is  suggested  or  answered  that  the  state 
is  the  owner  of  all  the  water  of  Mill  Creek,  or  sufficient  of  the 
water  of  the  Santiam  River  introduced  therein,  including  the 
natural  flow  of  Mill  Creek,  to  supply  the  state  institutions, 
and  that,  therefore,  this  is  in  reality  a  suit  against  the  state  to 
enjoin  a  trespass,  and  thereby  to  preclude  its  title  or  right  to 
such  use. 

Another  phase  is  presented  by  the  contention  that  the  suit  is 
designed  to  compel  the  specific  performance  of  a  contract  on 
the  part  of  the  state.  Mr.  Justice  Gray,  in  Belknap  v.  Schild, 
161  U.  S.  10  (16  Sup.  Ct.  443),  has  comprehensively  stated  the 
conditions  under  which  an  injunction  will  not  lie  when  the 
state  is  involved.  He  says:  **But  no  injunction  can  be  issued 
against  oflScers  of  a  state  to  restrain  or  control  the  use  of  prop- 
erty already  in  the  possession  of  the  state,  or  money  in  its 
treasury,  when  the  suit  is  commenced ;  or  to  compel  the  state 
to  perform  its  obligations;  or  where  the  s'ate  has  otherwise 
such  an  interest  in  the  object  of  the  suit  as  to  be  a  necessary 
party."  Preceding  the  announcement  of  this  rule,  he  makes 
another  touching  the  question  as  to  when  an  injunction  will 
lie:  '*In.a  suit  to  which  the  state  is  neither  formally  nor  really 
a  party,  its  oflScers,  although  acting  by  its  order  and  for  its 
benefit,  may  be  restrained  by  injunction,  when  the  remedy  at 
law  is  inadequate,  from  doing  positive  acts  for  which  they  are 
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personally  and  individually  liable,  taking  or  injuring  the 
plaintiff's  property,  contrary  to  a  plain  oflScial  duty  requiring 
no  exercise  of  discretion,  and  in  violation  of  the  constitution 
or  laws  of  the  United  States. ' '  If  the  things  which  it  is  sought 
by  the  suit  to  require  the  defendants  to  do  are  things  which 
when  done  and  performed  constitute  a  performance  by  the 
state  of  the  contract  alleged  to  be  controlling  in  the  premises, 
the  suit  would  be  to  all  intents  and  purposes  one  against  the 
state,  though  nominally  against  persons  who  are  its  oflScers, 
as  a  performance  on  the  part  of  the  officers  would  be  in  pursu- 
ance of  the  public  duty  enjoined  upon  them,  and  hence  an  act 
of  the  state  itself  through  its  functionaries:  Hagood  v.  South- 
ern, 117  U.  S.  52  (6  Sup.  Ct.  608).  The  converse  of  the  prop- 
osition is  equally  true,  that,  where  the  purpose  of  the  suit  is 
to  restrain  the  doing  of  all  such  acts  as  constitute  breaches  or 
infractions  of  the  contract,  and  thereby  indirectly  to  compel 
the  specific  performance  of  the  contract,  it  is  likewise  a  suit 
against  the  state,  and  the  court  is  without  jurisdiction  in 
either  case  to  give  relief :  Ex  parte  Ay  res,  123  U.  S.  443  (8  Sup. 
Ct.  164).  ''Although,*'  says  Mr.  Justice  Bradley  in  Hans  v. 
Louisiana,  134  U.  S.  1,  20  (10  Sup.  Ct.  504,  509),  ''The  obliga- 
tions of  a  state  rest  for  their  performance  upon  its  honor  and 
good  failh,  and  cannot  be  made  the  subject  of  judicial  cog- 
nizance unless  the  state  consents  to  be  sued,  or  comes  itself 
into  court,  yet,  where  property  or  rights  are  enjoyed  under  a 
grant  or  contract  made  by  a  state,  they  cannot  wantonly  be 
invaded.  Whilst  the  state  cannot  be  compelled  by  suit  to  per- 
form its  contracts,  any  attempt  on  its  part  to  violate  property 
or  rights  acquired  under  its  contracts  maybe  judicially  resisted, 
and  any  law  impairing  the  obligation  of  contracts  under  which 
such  property  or  rights  are  held  is  void,  and  powerless  to 
affect  their  enjoyment."  An  apt  case,  indicating  what  the 
court  will  do  by  its  injunctive  process,  is  Belknap  v.  SchUd, 
161  U.  S.  10  (16  Sup.  Ct.  443).  It  was  there  sought  to  enjoin 
government  officers  from  the  infringement  of  a  patent,  also 
from  the  use  of  property  manufactured  through  the  infringe- 
ment, and  for  an  accounting  for  profits  derived  therefrom,  and 
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it  was  held  that  such  ofBcers  were  liable  to  a  suit  for  the 
infringement,  but  that  they  were  not  liable  for  the  property  or 
the  accumulation  of  profits,  as  these  were  already  in  the  hands 
of  the  government,  the  ofBcers  being  without  possession  or  con- 
trol over  them. 

2.  This  brings  us  to  an  application  of  the  principles  thus 
established  to  the  conditions  here  involved.  The  state,  it  will 
be  noted,  has  not  sought  to  intervene  so  as  to  give  the  court 
jurisdiction  of  its  entity,— that  is,  of  its  person,— and  thus 
empower  the  court  to  determine  the  relative  rights  and  liabili- 
ties as  between  it  and  the  plaintiff,  but  stands  at  arm's  length, 
and^  through  its  oflBcers,  suggests  that  its  property  and  prop- 
erty rights  are  involved,  and  therefore  that  the  court  ought  to 
stay  its  hand  without  according  to  the  plaintiff  a  trial.  The 
defendants  aver  that  they  are  the  officers  of  the  state  (and 
they  are  so  described  in  the  complaint),  and  that  the  acts  and 
doings  ascribed  to  them  were  done  and  performed  in  their  offi- 
cial capacity,  for  and  in  behalf  of  the  state,  and  not  as  indi- 
viduals, and  that  they  have  no  personal  interest  in  the  prop- 
erty within  their  charge,  or  in  the  use  of  any  of  the  water  of 
Mill  Creek.  But  this  does  not  exonerate  them  as  individuals 
from  liability  to  the  plaintiff.  The  record  does  not  show,  as  it 
did  in  the  Cunningham  case,  that  the  state  is  an  interested  and 
indispensable  party,  without  whose  presence  no  relief  can  be 
granted,  nor,  as  in  the  Jumel  and  Belknap  cases,  that  the  prop- 
erty has  passed  or  is  within  the  exclusive  possession  of  the 
state,  nor  can  it  be  ascertained  without  a  trial  of  the  issues 
whether  the  officers  are  holding  and  acting  as  public  function- 
aries or  as  individuals.  In  the  latter  capacity  they  are  liable ; 
but,  if  they  can  produce  and  show  a  warrant  of  authority  from 
the  state  for  their  acts,  then  will  they  be  exonerated.  This  is 
the  issue,  and  it  cannot  be  avoided  by  a  suggestion  that  the 
state  is  the  real  party,  unless  it  is  obvious  that  it  is  so. 

3.  But  if  the  state  is  absolutely  without  title,  and  the  plain- 
tiff can  show  that  it  has  a  good  title,  it  is  impossible  that  the 
state  could  rightfully  or  lawfully  authorize  the  defendants  to 
possess,  control,  or  utilize  the  property  involved,  and  their  au- 
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thority  must  therefore  fail.  They  could  not  justify  their  axsts. 
The  state,  under  the  constitution,  can  no  more  exercise  author- 
ity over  property  not  its  own,  except  through  some  recognized 
process,  such  as  the  right  of  eminent  domain,  than  an  indi- 
vidual. If  this  was  not  the  rule  confiscation  would  follow,  and 
the  state  could  without  the  semblance  of  right  deprive  its  citi- 
zens of  their  property  without  due  process  of  law,  contrary  to 
the  fourteenth  amendment  of  the  federal  constitution.  It  is 
insisted  that  the  state  has  the  absolute  right  to  take  and  use  any 
amount  of  water  from  Mill  Creek ;  but  this  is  denied,  the  plain- 
tiff claiming  all  the  right  and  title  thereto  except  such  as 
granted  to  the  state  by  its  predecessor.  This  is  the  matter  to 
be  tried.  If  it  appear  that  the  plaintiff's  title  is  good  it  must 
prevail  against  the  defendants  as  individuals,  since  the  state 
without  title  cannot  authorize  them  to  interfere  with  the  plain- 
tiff's  property.  All  such  acts  of  interference  would  then  be 
wrongfuls  and  therefore  not  justifiable,  and  the  judgment, 
being  against  the  individuals,  could  not  preclude  the  state. 
If,  however,  the  defendants  can  justify  their  acts  by  rightful 
authority  from  the  state,  then  no  judgment  can  be  pronounced 
against  them,  because  it  would,  in  effect,  be  a  judgment  against 
the  state,  and  the  court  would  be  without  jurisdiction  in  the 
premises. 

4.  Again,  it  is  suggested  that  to  restrain  the  defendants 
from  taking  more  water  than  the  state  is  entitled  to  under  the 
grant  from  the  Woolen  Mills  Company,  or  to  require  all  water 
taken  in  excess  of  the  grant  to  be  retiu'ned  to  the  stream, 
would  in  effect  be  to  compel  the  specific  performance  on  the 
part  of  the  state  of  the  contract  by  which  it  obtained  the  pri- 
mary right.  Why  this  should  be  so  we  fail  to  understand.  If 
A  obtains  from  B  a  deed  to  one  acre  of  land,  and  B  enters  into 
the  possession  of  two,  and  is  sued  to  recover  possession  of  the 
acre  to  which  he  is  not  entitled,  it  could  not  be  said  that  A  is 
seeking  to  require  B  to  specifically  perform  his  contract,  and 
yet  this  is  the  exact  result  to  which  the  contention  leads.  There 
is  no  breach  of  contract  or  omission  to  perform  on  the  part  of 
B  by  entering  into  the  possession  of  the  two  acres,  but  he 
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becomes  a  trespasser  as  to  that  to  which  he  has  no  title.  So 
with  thft  ffrsint  of  the  amount  of  water  that  can  be  pumped 
through  a  two-inch  pipe  to  the  state.  It  is  not  an  omission  to 
perform  when  the  officers  of  the  state  take  more  water  than 
the  grant  entitles  them  to,  and  because  they  are  restrained 
from  taking  the  excess  there  is  no  requirement  resembling  a 
specific  performance  of  the  contract.  Because  the  state  has  a 
grant  for  two  inches  of  water,  it  affords  no  right  or  authority 
to  take  four  inches,  or  twenty  or  a  hundred,  and,  when  it 
exceeds  the  amount  given  by  the  grant,  it  becomes  a  trespasser 
to  that  extent,  and  invades  the  rights  of  the  plaintiff.  So 
that  there  is  here  no  attempt  to  require  the  specific  perform- 
ance of  any  contract,  and  the  contention  fails.  The  case  here 
is  therefore  not  one  in  which  the  judgment  will  operate  against 
the  defendants  as  officers  of  the  state,  nor  in  which  it  is  sought 
to  compel  the  specific  performance  by  the  state  of  any  contract 
alleged  to  have  been  made  by  it. 

5.  We  come  now  to  a  consideration  of  the  case  made  by  the 
evidence  adduced.  The  plaintiff  shows  a  clear  right  to  all  the 
water  of  Mill  Creek  introduced  therein  from  the  Santiam 
River,  except  such  as  its  predecessor  has  granted  to  the  state. 
Beyond  this  we  are  not  prepared  to  go.  It  has  riparian  rights 
as  respects  the  natural  flow  of  Mill  Creek,  but  it  has  not  proven 
to  our  satisfaction  that  it  has  appropriated  the  water  thereof, 
or  otherwise  acquired  any  interest  therein,  except  such  as  it 
may  rightfully  enjoy  by  reason  of  its  riparian  privileges. 
There  was  introduced  in  evidence  an  agreement  between  the 
president  and  directors  of  the  Willamette  Woolen  Manufac- 
turing Company  and  M.  L.  Savage,  of  date  April  10,  1857, 
whereby  it  is  stipulated  that  Savage  is  to  have  the  free  use 
upon  his  own  premises  where  Mill  Creek  flows  through  the 
same  of  a  water  power  from  any  privilege  which  the  company 
may  create  by  virtue  of  bringing  water  into  Mill  Creek  from 
the  Santiam  River.  It  is  now  asserted  that  the  state  has  suc- 
ceeded to  this  right  through  its  deed  from  Savage ;  but,  if  this 
be  conceded,  it  is  of  no  significance,  as  the  Willamette  Woolen 
Manufacturing  Company,  by  its  grant  to  the  state,  invested  it 
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with  a  privilege  of  the  same  nature,  fully  as  extensive  as  any 
that  could  be  claimed  under  that  particular  agreement.  So 
far,  therefore,  as  the  natural  flow  of  the  water  in  Mill  Creek  is 
involved,  this  becomes  a  controversy  between  riparian  proprie- 
tors. As  to  the  water  introduced  into  Mill  Creek  from  the 
Santiam,  the  state  has  such  right  as  it  originally  obtained  by 
the  grant  from  the  Woolen  Mills  Company,  and  such,  if  any, 
as  it  acquired  later  in  addition  thereto  by  prescription  as 
inuring  to  it  by  adverse  user.  Riparian  rights  do  not  extend 
so  far  as  to  authorize  the  state  to  supply  with  water  from  the 
stream  a  sufficient  amount  to  accommodate  and  meet  the  neces- 
sities of  irrigation,  cooking,  laundry,  sanitation,  etc.,  for  such 
institutions  as  the  state  penitentiary  and  the  asylum  for  the 
insane,  where  from  1,300  to  1,500  persons  are  kept  in  constant 
confinement,  the  latter  institution  being  located  from  a  quar- 
ter to  a  third  of  a  mile  distant  from  the  course  of  the  stream. 
It  is  analogous  to  many  cases  to  be  found  in  the  books,  where 
individuals  have  claimed  the  right  by  reason  of  their  riparian 
ownership  to  supply  towns  and  cities  with  water,  or  where 
towns  and  cities  adjacent  to  some  part  of  a  stream  have 
claimed  a  sufficient  quantity  to  supply  the  remote  parts  or 
portions  thereof,  but  without  avail :  City  of  Emporia  v.  Soden, 
25  Kan.  588  (37  Am.  Rep.  265) ;  Stein  v.  Burden,  24  Ala.  130 
(60  Am.  Dec.  453) ;  Harding  v.  Stamford  Water  Co.  41  Conn. 
81 ;  Company  of  Proprietors  of  Medway  v.  Romney,  9  C.  B. 
(N.  S.)  575;  Lord  v,  Meadville  Water  Co.  135  Pa.  St.  122 
(19  Atl.  1007,  8  L.  R.  A.  202,  20  Am.  St.  Rep.  864).  The  state- 
ment of  the  legal  principle  involved  by  the  facts  and  condi- 
tions enumerated  is,  however,  sufficient  of  itself  t<^  indicate  its 
soundness,  and  we  do  not  understand  that  it  is  seriously  con- 
troverted. 

6.  The  matter  of  estoppel  against  the  plaintiff,  set  up  by  the 
first  separate  answer,  does  not  appear  to  be  insisted  upon  by 
the  defendants  otherwise  than  as  it  serves  to  strengthen  and 
establish  the  state's  alleged  prescriptive  right  to  the  use  of 
water  beyond  the  amount  comprised  by  the  grant.  We  wiU 
therefore  pass  to  a  consideration  of  what  prescriptive  right, 
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if  any,  beyond  the  amount  fixed  by  the  grant,  the  state  has 
acquired  in  and  to  the  use  of  the  water  of  Mill  Creek,  includ- 
ing the  water  introduced  therein  from  the  Santiam.  In  the 
year  1890  a  freshet  washed  away  the  wing  dam  at  the  Santiam, 
constructed  for  diverting  the  water  into  the  canal  and  thence* 
to  Mill  Creek,  and  impaired  more  or  less  such  canal  and  the 
channel  of  the  creek  by  the  deposit  of  sediment  and  debris  at 
numerous  places,  and  carried  away  embankments  at  others, 
so  that  it  materially  interrupted  the  supply  of  water  at  the 
penitentiary  and  for  the  operation  of  mills  and  machinery 
within  the  city.  For  the  purpose  of  repairing  these  damages 
and  reinstating  the  water  supply,  there  was  expended  in  mar 
terial,  labor,  and  money,  under  the  supervision  of  the  plain- 
tiff's manager  and  agents,  about  $2,500.  The  evidence  tends 
atrongly  to  show  that,  by  some  understanding  between  the 
plaintiff  and  the  authorities  at  the  penitentiary  and  asylmn, 
such  authorities  agreed  to  furnish,  and  did  furnish,  in  labor 
about  the  equivalent  of  one  fourth  of  that  sum.  Inmates  of 
both  the  asylum  and  penitentiary  were  sent  out  with  teams, 
and  performed  a  very  considerable  amount  of  work,  contrib- 
uting in  no  small  degree  to  the  needed  repairs.  It  should  be 
noted  in  this  connection  that  not  only  the  plaintiff,  but  the 
Thomas  Kay  Woolen  Mills  Company,  the  Salem  Water  Com- 
pany, the  mill  at  Aumsville.  and  one  at  Stayton,  and  individ- 
uals along  the  way  interested  in  having  the  channel  restored 
to  its  original  condition  and  the  water  supply  maintained 
therein,  contributed  to  the  attendant  expenses.  There  is  some 
testimony  indicating  that  an  increased  quantity  of  water  was 
obtained  from  the  Santiam  River,  and  through  the  sources  of 
Mill  Creek  by  the  work  thus  expended,  but  it  is  not  sufficient 
to  establish  the  condition,  nor  does  it  appear  from  a  very  care- 
ful review  of  the  testimony  upon  the  subject  that  there  was 
any  agreement  that  in  consideration  of  the  labor  to  be  con- 
tributed by  the  penitentiary  and  asylum  authorities  the  state 
should  have  or  be  entitled  to  any  increased  or  other  rights  and 
privileges  beyond  such  as  it  previously  enjoyed.  The  resultant 
condition  seems  to  have  been  that  the  freshet  diverted  and 
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impeded  the  necessary  and  usual  water  supply  through  ^lill 
Creek  to  the  state  institutions  and  the  mills  and  factories  in 
Salem.  The  emergency  having  been  found  to  exist,  the  con- 
tributions by  interested  parties,  the  penitentiary  and  asylum 
authorities  included,  to  the  fund  were  resorted  to  as  an  expedi- 
ent to  remedy  the  evil,  not  with  any  intention  of  creating  any 
new  conditions  or  obligations,  correlative  or  otherwise,  but 
merely  that  aU  might  enjoy  the  privileges  formerly  obtaining. 
In  1895  an  appropriation  was  made  by  the  legislative  assem- 
bly of  the  state  of  $7,500  for  clearing  out  Mill  Creek  and  con- 
structing a  levee  upon  both  banks  thereof  from  the  state  peni- 
tentiary to  and  across  the  reform  school  lands.  This  money 
was  expended  through  the  proper  oflScers  for  the  purposes  ap- 
propriated; but  there  was  no  semblance  of  any  contract  or 
relation  arising  between  the  state  and  the  plaintiff  by  reason 
thereof,  nor  does  it  appear  that  the  plaintiff  was  in  any  way 
instrumental  in  having  the  appropriation  made  or  the  work 
done,  or  has  done  any  act  or  thing  in  connection  therewith 
whereby  to  estop  it  in  any  manner  to  claim  its  rights  and  priv- 
ileges theretofore  existing  as  against  the  state.  This  comprises 
principally  all  the  contributions  the  state  has  made  toward  the 
maintenance  of  the  water  way. 

7.  It  is  established  by  the  witnesses  Scott  and  Culver,  who 
made  a  thorough  examination  of  the  water  way  from  Salem  to 
the  Santiam  River  in  1896,  that  at  the  time  the  state  institu- 
tions were  being  supplied  with  water  at  the  penitentiary  from 
Mill  Creek  by  a  Dow  duplex  pump,  taking  from  an  eight-foot 
cistern,  which  was  supplied  directly  from  the  tailrace,  and 
that  the  pump  was  discharging  more  water  than  could  be  sup- 
plied through  a  twdinch  pipe,  and,  by  Eastwick's  testimony, 
that  the  pumps  at  the  new  cistern  were,  just  prior  to  the  trial 
herein,  discharging  water  in  excess  of  the  capacity  of  such  a 
conduit.  Other  witnesses,  who  made  a  special  examination  in 
1899,  ascertained  the  fact  to  be  that  the  new  cistern  received 
its  supply  from  the  tailrace;  that  is,  from  Mill  Creek.  The 
fact  that  both  the  old  and  the  new  cistern  received  their  supply 
in  a  large  measure  from  Mill  Creek,  through  the  instrumental- 
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ity  of  the  tailrace  in  each  instance,  is  scarcely  controvertible, 
nor  is  there  any  serious  contention  to  the  contrary. 

Nowx,  as  to  the  alleged  prescriptive  right.  The  four-inch 
pipe  or  main  was  first  laid  to  the  asylum  about  1880,  and  this 
was  replaced  by  a  six-inch  main  in  1885.  Mr.  Strang  perhaps 
voices  the  consensus  of  the  testimony  on  this  phase  of  the  case, 
and  we  will  therefore  make  more  particular  mention  of  what 
he  has  to  say.  He  was  engineer  at  the  asylum  from  1883  to 
July,  1885,  and  from  January,  1894,  to  the  present  time.  The 
old  pump  was  used  until  1898,  when  the  new  station  was 
erected  and  established,  from  which  time  two  pumps  were 
used,  each  with  a  ten-inch  suction  pipe,  the  old  having  been 
supplied  with  a  pipe  of  like  dimensions.  Referring  to  this 
pipe,  he  was  asked  how  many  gallons  it  would  throw,  to  which 
he  answered,  **It  would  depend  upon  the  speed  of  the  pump." 
He  then  continues,  in  substance,  that  the  last  time  he  counted 
the  revolutions  it  would  throw  in  the  neighborhood  of  290,000 
or  300,000  gallons  every  twenty-four  hours,  the  estimate  hav- 
ing been  made  after  the  new  system  was  put  in  operation ;  that 
the  work  of  laying  the  pipe  in  1885  was  done  openly,  an  appro- 
priation having  been  made  for  the  especial  purpose,  and  that 
no  effort  has  ever  been  made  by  the  asylum  authorities  to 
conceal  any  fact  t-ending  to  reveal  the  quantity  of  water  used ; 
that  the  water  when  once  drawn  into  the  main  does  not  return 
in  «ny  considerable  quantity  to  Mill  Creek,  and  that  some 
years  ago  a  well  was  sunk  at  the  asylum,  which  supplies  that 
institution  with  cooking  and  drinking  water.  This  is  followed 
by  a  description  somewhat  in  detail  as  to  when  and  in  what 
manner  the  water  was  used.  Mr.  Eastwick  estimates  that 
about  216,000  gallons  could  be  delivered  through  the  two-inch 
pipe  every  twenty-four  hours,  so  that  Mr.  Strang  shows  an 
actual  delivery  in  excess  of  this.  Dr.  Williamson  testifies  that 
more  water  is  now  being  used  at  the  asylum  than  when  he 
became  connected  with  that  institution,  in  1886.  There  is  noth- 
ing more  definite  than  this  as  to  the  quantity  of  water  taken 
for  use  at  these  state  institutions  during  the  ten  years  preced- 
ing the  commencement  of  this  suit.    It  exceeded  the  capacity 
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of  the  two-inch  supply  pipe,  no  doubt,  in  later  years,  but  it  is 
certainly  not  deducible  from  the  testimony  that  there  was  an 
excess  as  early  as  1880  or  1885  or  1890  or  1892.  The  main  was 
of  suflBcient  capacity  to  carry  a  much  larger  amount  than  could 
be  drawn  through  the  two-inch  pipe,  but  the  pumps  governed 
the  quantity  forced  into  the  main,  and  that  was  in  turn  regu- 
lated by  the  speed  at  which  the  pumps  were  operated.  The 
diversity  of  use  to  which  the  water  was  applied  furnishes  no 
reliable  standard,  either  as  to  the  quantity  or  as  to  what  date 
in  the  past  any  given  amount  was  taken.  Another  condition 
is  that  the  means  by  which  the  water  waa  taken  into  the  cis- 
terns from  the  tailraces  were  concealed  absolutely  from  all 
ordinary  observation.  Before  the  plaintiff  could  be  informed 
that  any  was  being  drawn  in  from  Mill  Creek  above  the  amount 
to  which  the  state  was  rightfully  entitled,  it  had  to  obtain  the 
consent  of  the  authorities  in  charge  at  the  penitentiary  (which 
it  should  be  stated  was  freely  given)  to  enter  the  cisterns  and 
make  a  special  examination.  It  was  with  difficulty  even  then 
that  the  discovery  was  made,  but,  as  soon  as  made,  the  plain- 
tiff began  to  protest  against  the  taking  of  so  much  water, 
which  it  continued  until  the  institution  of  this  suit. 

8.  The  prescription  claimed  is  wanting  in  two  ingredients 
essential  to  its  validity:  the  taking  and  use  was  not  open  and 
notorious,  such  as  to  bring  notice  home  to  plaintiff  that  more 
water  was  being  used  than  the  state  had  a  right  to  by 'its 
grant;  and  the  quantity  and  time  of  use  has  not  been  so 
definitely  established  that  the  court  can  say  with  reasonable 
certainty  that  any  amount  of  water  in  excess  of  the  grant  has 
been  used  by  the  state  in  connection  with  its  various  institu- 
tions for  a  period  of  more  than  ten  years  prior  to  the  commence- 
ment of  the  suit.  The  user,  to  be  adverse,  must  be  attended  by 
such  circumstances  of  notoriety  as  would  reasonably  impart 
notice  to  the  person  to  be  affected,  as  there  can  otherwise  be 
no  presumption  of  his  acquiescence,  which  is  essential  to  the 
prescription.  It  **must  not  be  clandestine  or  by  stealth,  but 
open,  notorious,  visible,  and  indisputable,''  so  that  the  party 
affected  may  be  enabled  to  resist  the  prescriptive  acquisition 
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by  suit  in  time,  before  the  statutory  period  has  elapsed :  Gould, 
Waters  (3  ed.),  §  337;  19  Am.  &  Eng.  Ene.  Law  (1  ed.),  23. 
It  is  axiomatic  that  the  right  acquired  by  prescription  is 
exactly  commensurate  with  the  right  enjoyed;  that  is,  the 
extent  of  the  enjoyment  measures  the  extent  of  the  right. 
Furthermore,  the  right  gained  is  always  confined  to  the  right 
as  exercised  during  the  full  period  required  by  the  statute  of 
limitations:  Boynion  v.  Longley,  19  Nev.  69  (6  Pac.  437, 
3  Am.  St.  Rep.  781).  This  being  so,  it  is  essential  that  he  who 
seeks  to  establish  such  a  right  must  show  definitely  what  right 
he  has  enjoyed,  the  extent  of  it,  and  that  it  has  been  continuous 
in  that  relation  for  the  statutory  period.  Uncertainty  and 
indefiniteness  in  these  particulars,  so  that  it  cannot  be  detei^ 
mined  as  to  the  extent  of  the  user  and  the  time  of  definite  use, 
are  inimical  to  a  substantiation  of  the  right. 

Prom  these  considerations  plaintiff  is  entitled  to  a  decree 
against  the  defendants,  restraining  them  from  diverting  from 
Mill  Creek,  for  use  at  the  state  institutions  or  otherwise,  any 
water  in  excess  of  such  an  amount  as  can  be  pumped  through 
a  pipe  not  exceeding  two  inches  in  diameter.  The  water  power 
to  be  utilized  for  propelling  machinery  and  for  mechanical 
purposes  is  not  questioned.  Whatever  pumps  and  appliances 
have  been  put  into  place,  including  water  pipes  and  mains  for 
the  purpose  of  diverting  water  and  applying  it  to  use,  have 
become  the  property  and  are  now  in  the  possession  of  the  state, 
so  that  the  decree  cannot  extend  to  or  affect  them  in  any  par- 
ticular, and  the  finding  as  to  the  plaintiff's  title  to  the  natural 
flow  of  the  water  in  Mill  Creek  will  be  omitted.  So  far  as  the 
decree  of  the  trial  court  is  not  in  harmony  with  these  direc- 
tions it  will  be  modified ;  otherwise  it  will  be  affirmed. 

.   Modified. 

Decided  8  December,  1902. 

On  Motion  to  Recall  Mandate. 

Per  Curiam.  This  is  a  motion  to  recall  the  mandate  for  the 
purpose  of  having  eliminated  from  the  decree  the  following 
provision:  *' Appellants,  and  each  and  all  of  them,  and  the 
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agents,  employes,  and  attorneys  of  them,  and  each  of  them, 
and  each  and  all  of  the  successors  of  appellants,  and  their,  and 
each  of  their,  agents,  employes,  and  attorneys,  in  taking  from 
said  Mill  Creek  such  an  amount  of  water  as  they  can  pump 
through  a  pipe  not  exceeding  two  inches  in  diameter,  are 
hereby  enjoined  from  using  any  appliances  for  such  purpose 
which  will  take  or  permit  the  taking  of  any  greater  quantity 
of  water  than  can  be  pumped  through  a  pipe  not  exceeding 
two  inches  in  diameter/'  The  argument  is  that,  under  the 
Savage  deed,  for  purposes  other  than  mechanical,  the  state  is 
entitled  to  take  such  a  quantity  of  water  as  it  can  pump 
through  a  pipe  not  exceeding  two  inches  in  diameter,  and  that 
the  size  of  the  pipe  is  specified  in  the  deed  as  a  measure  of  the 
quantity  of  water  to  be  taken,  and  not  the  means  by  which  it 
shall  be  taken,  so  that  it  is  immaterial  what  the  capacity  of  the 
appliances  is,  if  no  more  water  is  actually  taken  than  the  quan- 
tity specified.  But  it  is  not  necessary  for  us  to  stop  to  con- 
sider whether  this  is  a  correct  interpretation  of  the  deed.  The 
record  shows  that  in  1897  the  then  agents  of  the  state,  regard- 
less of  plaintiff's  rights,  constructed  within  the  penitentiary 
stockade  a  large,  covered  cistern,  to  which  they  connected 
pumping  works  having  a  capacity  several  times  in  excess  of 
the  amount  of  water  that  can  be  pumped  through  a  two-inch 
pipe.  By  means  of  a  secret  and  underground  conduit,  they 
tapped  Mill  Creek  where  it  passes  through  the  stockade,  and 
thereby  conveyed  enough  water  to  the  cistern  so  that  there- 
after, notwithstanding  it  was  constantly  being  pumped  there- 
from through  two  ten-inch  suction  pipes,  it  was  still  maintained 
at  the  same  level  as  the  water  in  the  creek.  These  pumps  and 
works  are  the  property  of  the  state,  are  within  its  inclosure, 
and  under  the  sole  charge  of  its  agents  and  servants.  They  are 
not  open  to  the  inspection  of  the  plaintiff,  or  of  any  one  else, 
except  by  special  permission  of  the  parties  in  charge  thereof. 
It  is  clear,  therefore,  that  the  plaintiff  can  have  no  possible 
means  of  ascertaining  and  determining  from  time  to  time 
whether  its  rights  are  being  invaded,  if  the  state  is  permitted 
to  maintain  suction  pipes  and  other  appliances  for  the  purpose 
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of  supplying  the  pumps  with  water  that  will  take  or  permit  to 
be  taken  large  quantities  of  water  in  excess  of  that  to  which  the 
state  is  entitled.  The  only  efficient  remedy  for  the  plaintiff  is 
an  injunclion  restraining  the  use  of  any  appliances  for  the 
purposes  stated  that  will  take  or  permit  to  be  taken  more  water 
than  can  be  pumped  through  a  two-inch  pipe.  The  decree  is 
not  intended  to  affect  the  right  to  use  the  pumps  and  appli- 
ances now  in  place  in  any  other  respect.  The  motion  will  there- 
fore be  denied.  Motion  Denijed. 


Argued  16  December,  1902;  decided  19  January,  1903. 
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Extent  of  Usuriousnsss  of  Building  Mortqaoe.  '•**    ^ 

1.  A  building  and  loan  mortgage,  by  wblcb,  under  guise  of  premiums,  42  105 
Installments  on  stock,  and  interest,  the  amount  actually  received  for  the  use  ---  . 
of  the  money  loaned  Is  in  excess  of  the  interest  permitted  by  law,  is  not  47  ^' 
nsuriouB  on  account  of  the  original  transaction,  but  only  as  to  the  ezcessire  ~  ■' 
payments. 

PUBA  OF  USUBT  BT  GBANTEB  OF  MOBTOAOBD  LAND. 

2.  A  purchaser  of  realty  subject  to  an  usurious  mortgage,  who  has  assumed 
and  agreed  to  pay  such  lien  as  a  part  of  the  purchase  price,  cannot  plead 
usury  against  a  foreclosure  thereof. 

Rbapplication  of  Payments  on  Usurious  Mortgage. 

3.  A  purchaser  of  land  subject  to  a  mortgage  to  a  building  association, 
under  the  terms  of  which  the  grantor  paid  usurious  Interest,  is  not  entitled 
to  have  that  part  of  the  interest  paid  by  the  grantor  which  exceeded  the  legal 
rate  reapplied  In  satisfaction  of  the  principal ;  but  is  entitled  to  a  reapplica; 
tlon  of  the  excess  charges  that  he  has  himself  paid  since  purchasing. 

From  Marion :  Reuben  P.  Boise,  Judge. 

Suit  by  W.  J.  Irwin  against  the  Washington  National  Build- 
ing, Loan  and  Investment  Association  to  secure  the  caneellar 
tion  of  a  mortgage,  in  which  plaintiff  had  a  decrees  ^^^  de- 
fendant appeals.  Modified. 

For  appellant  there  was  a  brief  over  the  names  of  Peters  & 
Powell  and  Ouy  O,  Willis^  with  an  oral  argument  by  Mr.  W.  A. 
Peters. 

For  respondent  there  was  a  brief  over  the  name  of  Carson  & 
Adams,  with  an  oral  argument  by  Mr,  John  A.  Carson. 
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agents,  employes,  and  attorneys  of  them,  and  each  of  them, 
and  each  and  all  of  the  successors  of  appellants,  and  their,  and 
each  of  their,  agents,  employes,  and  attorneys,  in  taking  from 
said  Mill  Creek  such  an  amount  of  water  as  they  can  pump 
through  a  pipe  not  exceeding  two  inches  in  diameter,  are 
hereby  enjoined  from  using  any  appliances  for  such  purpose 
which  will  take  or  permit  the  taking  of  any  greater  quantity 
of  water  than  can  be  pumped  through  a  pipe  not  exceeding 
two  inches  in  diameter. '*  The  argument  is  that,  under  the 
Savage  deed,  for  purposes  other  than  mechanical,  the  state  is 
entitled  to  take  such  a  quantity  of  water  as  it  can  pump 
through  a  pipe  not  exceeding  two  inches  in  diameter,  and  that 
the  size  of  the  pipe  is  specified  in  the  deed  as  a  measure  of  the 
quantity  of  water  to  be  taken,  and  not  the  means  by  which  it 
shall  be  taken,  so  that  it  is  immaterial  what  the  capacity  of  the 
appliances  is,  if  no  more  water  is  actually  taken  than  the  quan- 
tity specified.  But  it  is  not  necessary  for  us  to  stop  to  con- 
sider whether  this  is  a  correct  interpretation  of  the  deed.  The 
record  shows  that  in  1897  the  then  agents  of  the  state,  regard- 
less of  plaintiff's  rights,  constructed  within  the  penitentiary 
stockade  a  large,  covered  cistern,  to  which  they  connected 
pumping  works  having  a  capa<;ity  several  times  in  excess  of 
the  amount  of  water  that  can  be  pumped  through  a  two-inch 
pipe.  By  means  of  a  secret  and  underground  conduit,  they 
tapped  Mill  Creek  where  it  passes  through  the  stockade,  and 
thereby  conveyed  enough  water  to  the  cistern  so  that  there- 
after, notwithstanding  it  was  constantly  being  pumped  there- 
from through  two  ten-inch  suction  pipes,  it  was  still  maintained 
at  the  same  level  as  the  water  in  the  creek.  These  pumps  and 
works  are  the  property  of  the  state,  are  within  its  inclosure, 
and  under  the  sole  charge  of  its  agents  and  servants.  They  are 
not  open  to  the  inspection  of  the  plaintiff,  or  of  any  one  else, 
except  by  special  permission  of  the  parties  in  charge  thereof. 
It  is  clear,  therefore,  that  the  plaintiff  can  have  no  possible 
means  of  ascertaining  and  determining  from  time  to  time 
whether  its  rights  are  being  invaded,  if  the  state  is  permitted 
to  maintain  suction  pipes  and  other  appliances  for  the  purpose 
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of  supplying  the  pumps  with  water  that  will  take  or  permit  to 
be  taken  large  quantities  of  water  in  excess  of  that  to  which  the 
state  is  entitled.  The  only  eflBcient  remedy  for  the  plaintiff  is 
an  injunclion  restraining  the  use  of  any  appliances  for  the 
purposes  stated  that  will  take  or  permit  to  be  taken  more  water 
than  can  be  pumped  through  a  two-inch  pipe.  The  decree  is 
not  intended  to  affect  the  right  to  use  the  pumps  and  appli- 
ances now  in  place  in  any  other  respect.  The  motion  will  there- 
fore be  denied.  Motion  Denijed. 


Argued  16  December,  1002;  decided  19  January,  1903. 

ntWIN  u.  WASHINGTON  LOAN  ASSOCIATION.  ^  M 

[71  Pac.  142.]  jfi4    118 


m  684 

j>44  0961 

42  106 

e45  138 


Extent  of  Usurioubnbbs  or  Building  Mobtqage.  I"**    ®*l 

1.  A   building   and   loan   mortgage,    by   which,   under   guise   of   premiums,  ^    105 

installments  on  stock,  and  interest,  the  amount  actually  received  for  the  use  --       - 

of  the  money  loaned  is  in  excess  of  the  Interest  permitted  by  law.   Is  not  47    ^g^, 

usurious  on  account  of  the  original  transaction,  but  only  as  to  the  excessive  — ' 
payments. 

Pisa  of  Usurt  bt  Grantbb  of  Mortgaobd  Land. 

^.  A  purchaser  of  realty  subject  to  an  usurious  mortgage,  who  has  assumed 
and  agreed  to  pay  such  lien  as  a  part  of  the  purchase  price,  cannot  plead 
usury  against  a  foreclosure  thereof. 

Rkapplication  op  Payments  on  Usurious  Mortgage. 

3.  A  purchaser  of  land  subject  to  a  mortgage  to  a  building  association, 
under  the  terms  of  which  the  grantor  paid  usurious  Interest,  is  not  entitled 
to  have  that  part  of  the  Interest  paid  by  the  grantor  which  exceeded  the  legal 
rate  reapplied  in  satisfaction  of  the  principal ;  but  is  entitled  to  a  reapplica^ 
tioD  of  the  excess  charges  that  he  has  himself  paid  since  purchasing. 

Prom  Marion :  Reuben  P.  Boise,  Judge. 

Suit  by  W.  J.  Irwin  against  the  Washington  National  Build- 
ing, Loan  and  Investment  Association  to  secure  the  cancella- 
tion of  a  mortgage,  in  which  plaintiff  had  a  decree,  and  de- 
fendant appeals.  Modified. 

For  appellant  there  was  a  brief  over  the  names  of  Peters  & 
Powell  and  Ouy  G.  WHlis^  with  an  oral  argument  by  Mr,  W.  A. 
Peters. 

For  respondent  there  was  a  brief  over  the  name  of  Carson  <& 
Adams,  with  an  oral  argument  by  Mr,  John  A.  Carson. 


106  Irwin  v.  Washington  Loan  Assoc.       [42  Or. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  a  suit  to  cancel  a  mortgage  to  a  building  and  loan  asso- 
ciation on  the  ground  that  the  loan  secured  by  it  has  been  fully 
paid.  The  mortgage  was  given  by  J.  A.  Rotan  and  wife  on  the 
15th  of  November,  1895,  to  secure  the  payment  of  a  note  for 
$1,400,  due  on  or  before  seven  years  after  date,  with  interest 
thereon  at  6  per  cent  per  annum,  and  also  to  secure  the  payment 
of  a  premium  thereon  at  6  per  cent  per  annum;  the  interest 
and  premium  payable  monthly,  together  with  a  monthly  pay- 
ment of  $9.10  on  fourteen  shares  of  stock  in  the  defendant  cor- 
poration, which  Rotan  was  required  to  subscribe  for  and  assign 
to  the  defendant  as  additional  security  for  such  loan.  The 
mortgage  is  substantially  in  the  same  form,  and  given  in  pur- 
suance of  the  same  plan  or  scheme,  as  the  mortgages  in  similar 
cases  heretofore  decided  by  this  court:  Washington  Invest, 
Assoc,  V.  Stanley,  38  Or.  319  (63  Pac.  489,  84  Am.  St.  Rep. 
793) ;  Western  Sav,  Co,  v.  Houston,  38  Or.  377  (65  Pac.  611) ; 
Pacific  Build,  Co,  v.  Hill,  40  Or.  280  (56  L.  R.  A.  163,  67  Pac. 
103) ;  Frost  V.  Pacific  Sav,  Co.  42  Or.  44  (70  Pac.  814).  Rotan 
made  monthly  payments  of  $23.10  for  interest,  premium,  and 
on  the  shares  of  stock  until  November,  1899,  when  he  sold 
and  conveyed  the  mortgaged  property  to  the  plaintiff,  subject 
to  the  mortgage,  and  assigned  to  him  his  interest  in  the  stock. 
The  plaintiff  thereafter  continued  to  make  like  payments  until 
and  including  the  month  of  April,  1902,  and,  assuming  that 
the  debt  had  been  paid^  he  brought  this  suit  in  June  for  a  can- 
cellation thereof.  The  case  differs  from  that  of  Frost  v.  Pacific 
Sav.  Co,  42  Or.  44  (70  Pac.  814),  where  the  purchaser  ex- 
pressly agreed  to  pay  the  mortgage  as  a  part  of  the  purchase 
price  of  the  premises,  while  in  the  one  at  bar  the  purchase  was 
made  subject  to  the  mortgage,  but  the  purchaser  did  not  assume 
or  agree  to  pay  it.  It  is  not  believed,  however,  that  this  differ- 
ence can  materially  affect  the  result.  The  substantial  question, 
under  either  state  of  facts,  is  whether  the  purchaser  is  entitled 
to  a  reapplication  of  payments  made  by  his  grantor. 

1.  Under  the  decisions  of  this  court,  mortgages  to  building  and 
loan  associations  of  the  kind  now  under  consideration  are  not 
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usurious  on  account  of  the  original  transaction,  but  only  as  to 
the  payments  under  guise  of  premiums,  installments  on  stock, 
and  interest,  when  they  are  in  excess  of  the  interest  permitted 
by  law,  in  which  case  the  person  making  them  is  entitled  to 
insist  that  the  surplus  over  the  stipulated  interest  shall  be 
applied  in  discharge  of  the  principal. 

2.  Where  one  buys  land  upon  which  there  is  an  usurious 
mortgage,  and  assumes  and  agrees  to  pay  the  same  as  a  part  of 
the  consideration,  he  cannot  set  up  usury  in  the  original  trans- 
action as  a  defense  against  the  mortgage  (see  cases  cited  in 
Frost  V.  Pacific  Sav.  Co.  42  Or.  44),  because  the  mortgagor 
thereby  in  effect  puts  in  his  hand  money  with  which  to  pay  the 
debt,  and  it  would  be  a  fraud  upon  both  the  mortgagor  and  the 
mortgagee  to  permit  the  purchaser  to  escape  payment  on 
account  of  usury  when  the  mortgagor  had  waived,  or  was  un- 
willing to  make,  such  defense.  And  it  has  been  held  in  some 
jurisdictions  that  the  same  rule  will  apply  to  the  purchaser  of 
property  subject  to  a  mortgage  or  to  a  subsequent  mortgagee : 
Warwick  v.  Dawes,  26  N.  J.  Eq.  548 ;  HUl  v.  Alliance  BuHd. 
Co.  6  S.  D.  160  (60  N.  W.  752,  55  Am.  St.  Rep.  819) ;  De  Wolf 
V.  Johnson,  23  U.  S.  (10  Wheat.)  367;  V^iion  Nat  Bank  v. 
International  Bank,  123  111.  510  (14  N.  E.  859);  Ready  v. 
Huebner,  46  Wis.  692  (1  N.  W.  344,  32  Am.  Rep.  749) ; 
Pritchett  v.  Mitchell,  17  Kan.  355  (22  Am.  Rep.  287). 

3.  But,  whatever  the  true  rule  may  be  as  to  the  right  of  a 
purchaser  who  does  not  assume  or  agree  to  pay  the  mortgage  to 
set  up  usury  in  the  original  transaction  as  a  defense,  he  takes 
the  property  incumbered  and  subject  to  the  amount  due  on  the 
mortgage  at  the  time  of  his  purchase ;  and  when,  as  in  this  case, 
the  mortgage  is  not  void  except  as  to  the  excess  of  interest,  he 
will  not  be  entitled  to  a  reapplication  of  payments  made 
thereon  by  his  grantor,  nor  to  the  benefit  of  any  usurious  pay- 
ments made  by  him.  The  right  to  have  money  paid  as  usurious 
interest  applied  on  the  principal,  or  to  recover  the  surplus,  if 
any,  after  principal  and  lawful  interest  have  been  paid,  is  a 
matter  personal  to  the  party  making  the  payment  and  those  in 
privity  with  him,  which  he  may  insist  upon  or  waive,  at  his 
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pleasure,  and  of  which  his  grantee  cannot  take  advantage: 
Thompson,  Bldg.  &  Loan  Assocs.  p.  522,  §  260;  Reed  v.  East- 
man, 50  Vt.  67;  Lamville  Bank  v.  Bingham,  50  Vt.  105 
(28  Am.  Rep.  490) ;  Richardson  v.  Baker,  52  Vt.  617.  But  pay- 
ments made  by  the  grantee  after  the  purchase  on  a  mortgage 
such  as  the  one  now  under  consideration  will  be  applied,  as 
between  himself  and  the  mortgagee,  not  according  to  the  terms 
of  the  contract,  but  as  equity  may  suggest.  He  will  thereafter 
stand,  so  far  as  such  payments  are  concerned,  in  the  same  situ- 
ation as  if  he  were  the  original  debtor,  and  will  be  entitled  to 
have  all  in  excess  of  the  stipulated  interest  applied  in  dischai^e 
of  the  debt:  Nunn  v.  Bird,  36  Or.  515  (59  Pac.  808).  And 
this  is  practically  the  effect  of  the  Frost  case.  There  the  loan 
company  conceded  that  all  payments  made  by  Frost  on  the 
note  and  mortgage  given  by  him  in  lieu  of  that  of  his  grantor 
were  to  be  applied  according  to  the  rule  in  the  Stanley  case 
(38  Or.  319,  63  Pac.  489,  84  Am.  St.  Rep.  793).  The  point  of 
contention,  however,  was  whether  Frost  was  entitled  to  have 
the  payments  made  by  his  grantor  prior  to  his  purchase  ap- 
plied in  the  same  manner,  and  the  court  held  that,  having  pur- 
chased the  property  subject  to  the  mortgage,  he  could  not 
question  the  amount  then  due  thereon. 

It  follows  from  these  views  that  all  payments  made  by  Rotan 
prior  to  his  sale  to  the  plaintiff  must  be  applied  as  intended  by 
him  and  the  defendant  company,  but  that  all  payments  made 
thereafter  by  the  plaintiff  as  interest  in  excess  of  the  agreed 
rate  will  be  applied  to  the  discharge  of  the  principal,  and  a 
decree  will  be  entered  here  accordingly,  if  it  can  be  done  under 
the  record;  if  not,  the  cause  will  be  remanded  to  the  court 
below  for  further  proceedings.  Modified. 
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Argued  24  February ;  decided  9  March,  1903. 

DXTBNING  u.  WALZ. 

[71  Pac.  662.] 

Construction  of  Complaint — Flooding  Land. 

1.  A  fair  construction  of  the  complaint  In  this  case  is  that  plaintiflfs  admit 
the  right  of  defendant  to  discharge  the  surplus  water  from  his  Irrigating 
ditches  onto  their  land,  but  seek  to  have  the  discharge  confined  to  one  point. 

Changing  Theory  op  Case  on  Appeal.* 

2.  Where  a  case  has  been  tried  on  a  certain  theory,  with  the  acquiescence 
of  the  parties,  It  must  be  so  continued  on  appeal,  and  the  supreme  court  will 
not  permit  a  change  of  position  in  that  tribunal. 

Easement  to  Discharge  Water  From  Spring. 

3.  A  spring  on  defendant's  land  afforded  a  continuous  stream  of  water, 
which  originally  flowed,  through  a  swale,  over  his  and  plaintiff's  land.  De- 
fendant purchased  his  land  In  1869,  and  divided  the  water  from  the  swale 
for  irrigating  purposes,  returning  the  surplus  to  the  swale.  Later,  at  the 
request  of  plaintiff's  grantor,  a  ditch  was  dug  to  conduct  such  surplus  to  a 
point  about  twenty  rods  east  of  the  west  corner  of  plaintiff's  land,  and  since 
then  the  surplus  has  been  discharged  at  that  point.  Plaintiff  purchased  in 
1894,  and  dug  a  ditch  for  the  conduct  of  surplus  water  flowing  from  defend- 
ant's land  through  a  tract  of  his  land,  thereby  irrigating  it.  The  soil  was  of 
such  character  that  when  the  flow  of  water  was  Interrupted,  It  baked  and 
cracked,  so  that  when  It  was  again  turned  in  it  flowed  through  the  cracks  into 
tbe  swale  and  prevented  cultivation.  Held,  that  defendant  had  the  right  to 
use  all  the  water  from  the  spring  for  irrigating  purposes,  and  to  discharge  the 
surplus,  if  any,  at  the  point  where  the  ditch  was  dug  for  plaintiff's  grantor, 
and  any  damage  resulting  to  plaintiff  therefrom  was  not  attributable  to 
defendant. 

From  Jackson :  Hieeo  K.  Hanna,  Judge. 

This  is  a  suit  by  John  and  Maria  Durning  against  Jacob 
Walz,  to  regidate  the  flow  of  surplus  water  from  defendant's 
land  to  that  of  plaintiflPs.  It  is  alleged  in  the  complaint,' in 
substance,  that  plaintiflfs  own  about  eighty-three  acres  of  land 
in  Jackson  County,  and  that  defendant  owns  a  tract  immedi- 
ately south  of,  but  separated  from,  theirs  by  a  public  road; 
that  there  are  several  springs  on  his  land,  the  waters  from 
which  and  the  rainfall  have,  from  time  immemorial,  flowed  in 
a  swale  to  and  across  plaintiffs'  land,  entering  it  about  forty 
rods  west  of  the  southeast  corner ;  that  for  more  than  ten  years 
defendant  has  diverted  water  from  said  swale,  and  used  it  in 


•Note, — See,  also,  Wyatt  v.  Henderson,  31  Or.  48 ;  Anderson  v.  Portland  F. 
MUU  Co.  37  Or.  483 ;  MatHs  v.  Hoftmer,  37  Or.  523 ;  Chriatenaon  v.  Nelaon, 
38  Or.  473 ;  Larch  Mt.  ^Invest  Co.  v.  Garbade,  41  Or.  123 ;  Oregon  v.  Davis, 
42  Or.  34. — Rbpobtbb. 
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irrigating  his  land,  and  prior  to  1898  discharged  the  surplus 
into  said  highway  at  a  point  about  twenty  rods  east  of  the 
southwest  comer  of  their  land,  across  which  it  flows  in  a  swale, 
except  in  the  rainy  season,  when  not  needed  for  irrigation, 
it  flows  on  the  east  side  of  their  premises ;  that  in  1895  plain- 
tiffs constructed  a  ditch  from  near  the  southwest  corner  of 
their  land  to  carry  off  the  surplus  water,  and  prevent  it 
from  injuring  their  premises;  that  the  soil  along  the  line 
thereof  is  of  such  a  character  that,  unless  water  constantly 
flows,  the  ditch  becomes  dry,  and  cracks,  permitting  the  water, 
when  its  flow  is  resumed,  to  percolate,  and  injure  their  land ; 
that  since  1898  defendant  has,  in  irrigating  seasons,  discharged 
the  surplus  from  his  ditches  at  regular  intervals,  the  interrup- 
tions in  the  flow  of  which  have  ruined  their  ditch,  and  the 
resumption  has  prevented  them  from  plowing,  cultivating,  or 
raising  crops  on  about  five  acres  of  land,  which,  without  such 
inundation,  would  have  been  very  productive ;  that  during  the 
last  two  years  defendant  has  discharged  large  quantities  of 
water  from  one  of  his  ditches  upon  said  highway  at  a  point 
about  ten  rods  from  plaintiffs'  southea{$t  corner,  across  which 
it  has  flowed  in  an  unusual  place,  to  their  irreparable  injury ; 
that,  if  said  surplus  were  continually  discharged  at  one  place, 
plaintiffs  could  control  it  so  as  to  cause  them  little  damage; 
that  during  the  last  three  years  defendant  has  discharged  sur- 
plus water  at  various  places  upon  their  land,  and,  claiming  the 
right  to  do  so,  he  threatens  to  continue  such  trespass  at  irregu- 
lar intervals,  and  at  such  places  as  may  suit  his  fancy,  and, 
unless  prevented  by  an  order  of  the  court,  he  will  carry  his 
menace  into  effect.  The  answer  denies  the  material  allegations 
of  the  complaint,  and  avers  that  defendant  has  for  more  than 
thirty  years  conducted  the  water  flowing  from  a  spring  on  his 
premises,  and  used  it  in  irrigating  his  land;  that  such  part  of 
the  water  as  was  not  necessary  for  that  purpose  has  for  more 
than  twenty-five  years  flowed  in  a  ditch  to  plaintiffs'  land, 
which  it  enters  near  the  southwest  corner ;  that  at  times  during 
each  year  the  entire  quantity  of  water  from  said  spring  is 
i>eeded  to  irrigate  his  land,  thereby  preventing  any  flow  to 
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plaintiffs'  premises,  in  consequence  of  which  their  ditch  be- 
comes dry  and  cracks;  that  defendant's  and  plaintiffs'  lands 
slope  toward  the  north,  and  in  the  rainy  season  surface  water 
necessarily  flows  from  his  land  upon  theirs,  but  the  injury  of 
which  they  complain  is  not  caused  by  any  wrongful  act  on  his 
part.  A  reply  having  been  filed,  denying  the  allegations  of 
new  matter  in  the  answer,  a  trial  was  had,  resulting  in  a  decree 
dismissing  the  suit,  and  plaintiffs  appeal.  Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of  WUliam 
I.  Vawter,  Austin  S.  Hammond  and  Watson  &  Beekman,  with 
an  oral  argument  by  Mr.  Hamm^ond. 

For  respondent  there  was  a  brief  over  the  names  of  William 
M,  Colvig  and  Charles  Prim,  with  an  oral  argument  by  Mr. 
Colvig. 

Mr.  Chiep  Justice  Moore,  after  stating  the  facts,  deliv- 
ered the  opinion  of  the  court. 

1.  It  is  contended  that,  the  answer  having  failed  to  allege 
any  hostile  or  adverse  use  of  plaintiffs'  premises,  and  no  testi- 
mony on  that  subject  having  been  introduced  at  the  trial,  no 
prescriptive  right  to  flood  their  land  was  established,  and  that, 
as  defendant's  invasion  thereof  may,  by  the  lapse  of  time, 
ripen  into  an  easement,  causing  them  irreparable  injury,  the 
court  erred  in  dismissing  the  suit  and  in  not  restraining  the 
trespass  of  which  they  complain.  In  our  opinion,  a  fair  inter- 
pretation of  the  allegations  of  the  complaint,  considered  with 
regard  to  their  general  scope  and  the  nature  of  the  relief  de- 
manded, which  is  that  defendant  be  required  to  discharge  the 
surplus  water  from  his  ditch  continually  at  one  point  upon 
plaintiffs'  land,  or  that  he  may  be  restrained  from  discharging 
any  water  thereon,  shows  that  the  cause  of  suit  was  based  upon 
the  assumption,  and  evidently  tried  by  the  court  without  objec- 
tion upon  the  theory,  that  defendant  possessed  the  right  to  dis- 
charge the  surplus  water  from  his  irrigating  ditches  upon 
plaintiffs'  land,  and  they  sought  merely  to  restrict  the  exer- 
cise of  such  right  to  one  particular  place.    The  complaint  being 
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based  upon  the  hypothesis  adverted  to,  no  necessity  existed  for 
alleging  in  the  answer  the  facts  constituting  the  foundation  of 
defendant's  right,  the  ultimate  fact  in  that  particular  having^ 
in  our  opinion,  been  admitted. 

2.  The  only  issues  involved,  then,  are  the  place  and  extent  of 
the  easement,  and  the  theory  adopted  by  the  trial  court  with  the 
acquiescence  of  the  parties  will  be  applied  in  this  court:  21 
Ency.  PL  &  Pr.  664;  Bray's  Administrator  v.  Seligman's  Ad- 
ministrator,  75  Mo.  31 ;  Ranting  v.  Metropolitan  St.  Ry.  Co.  157 
Mo.  477  {57S.  W.269). 

3.  An  examination  of  the  testimony  given  at  the  trial  dis- 
closes that  a  small  spring,  situated  near  the  southeast  comer  of 
defendant's  land,  affords  a  perennial  stream  of  water,  which 
originally  flowed  in  a  swale  in  a  northerly  direction  across  his 
and  plaintiffs'  lands,  entering  the  latter  tract  at  a  point  about 
forty  rods  west  of  the  southeast  comer.  The  defendant  pur- 
chased his  land  in  1869,  at  which  time  a  ditch  had  been  dug 
near  the  spring,  and  the  water,  being  diverted  from  the  swale, 
was  conducted  in  a  northerly  direction,  and  used  to  irrigate  a 
garden  and  an  orchard  near  the  north  end  of  his  premises,  the 
surplus  water  being  returned  to  the  swale.  More  than  twenty- 
five  years  prior  to  the  beginning  of  this  suit,  however,  at  the 
request  and  for  the  benefit  of  one  Dollarhide,  plaintiffs'  pred- 
ecessor in  interest,  a  ditch  was  dug  to  conduct  the  water  not 
needed  by  defendant  for  irrigation  to  a  point  about  twenty 
rods  east  of  the  southwest  corner  of  the  land  now  owned  by 
plaintiffs,  and  from  that  time  to  the  present  it  has  been  dis- 
charged at  the  same  place.  The  plaintiffs  purchased  their  land 
in  1894,  and  the  year  following  dug  a  ditch  whereby  they  con- 
veyed the  surplus  water  to  a  point  near  their  north  boundary, 
where  it  was  used  to  irrigate  a  garden;  and  the  swale  on  the 
wTSt  side  of  their  land,  containing  about  six  acres,  being 
drained  by  this  ditch,  was  cultivated  that  year.  The  soil  on  the 
west  side  of  their  premises  is  of  such  a  character  that,  unless 
the  water  constantly  flows  in  their  ditch,  it  bakes,  leaving  deep 
cracks,  and  when  the  \vater  is  again  turnetl  in  it  returns  to  the 
swale,  preventing  its  cultivation.   The  volume  of  water  afforded 
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by  said  spring  seldom  varies,  and  is  at  all  times  quite  small,  so 
that  in  the  irrigating  seasons  defendant  frequently  needs  the 
entire  supply  for  his  own  use,  at  which  times  no  surplus  flows 
to  plaintiffs'  land,  in  consequence  of  which  their  ditch  dries 
and  cracks,  allowing  the  flow  of  water,  when  resumed,  to 
escape.  It  must  be  inferred  that  the  uninterrupted  flow  of  the 
surplus  water  to  plaintiffs'  land  is  beneficial  to  them,  for 
Durning,  as  a  witness  in  his  own  behalf,  testified  that  its  dis- 
charge through  their  ditch  in  the  summer  did  him  no  injury, 
except  when  turned  in  after  an  interruption  in  the  flow  thereof. 
A  county  road  extends  north  and  south  along  defendant's  east 
border,  by  the  side  of  which  a  ditch  has  been  dug,  and  another 
in  his  field,  parallel  therewith,  both  having  been  in  use  more 
than  thirty  years  to  carry  off  the  winter  surface  water  which  is 
discharged  on  the  highway  extending  east  and  west  on  his 
north  boundary,  whence  it  usually  flows  west  in  a  ditch  about 
forty  rod»,  and  thence  north  in  the  swale  through  plaintiffs' 
land ;  but  during  the  last  year,  this  ditch  being  somewhat  ob- 
structed, a  part  of  the  surface  water  has  entered  thereon  at  a 
point  about  ten  rods  west  of  their  southeast  comer. 

We  think  the  theory  adopted  at  the  trial  concedes,  and  that 
the  testimony  conclusively  shows,  that  defendant  possesses  the 
right  to  discharge  the  surplus  water  from  his  irrigating  ditch 
at  a  point  about  twenty  rods  east  of  plaintiffs'  southwest  cor- 
ner; but  as  the  spring  on  his  land  affords  only  a  limited  quan- 
tity of  water,  nearly  all  of  which  is  necessarily  used  by  him  for 
irrigation,  plaintiffs  can  secure  but  little  surplus  in  the  sum- 
mer, when  it  is  most  needed,  and  are  inconvenienced  by  the 
interruption  in  the  flow  thereof.  The  swale  into  which  the 
water  of  said  spring  formerly  emptied  is  dry  in  the  summer ; 
nor  does  any  water,  during  that  season,  flow  in  the  ditches  by 
the  side  of  the  road  on  the  eastern  border  of  defendant's  land. 
In  the  winter,  however,  the  water  from  the  spring,  not  being 
used  for  irrigation,  flows,  with  the  surface  water,  in  said  swale, 
which  from  time  immemorial  has  been  its  natural  course ;  and, 
as  these  waters  were  wont  to  flow  therein,  plaintiffs  have  not 
been  injured  thereby  in  consequence  of  any  act  on  defendant's 
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part.  The  surface  water  flowing  north  in  defendant's  east 
roadside  ditches  is  discharged  at  the  northeast  comer  of  his 
land  into  another  ditch,  which,  when  unobstructed,  permits  it 
to  flow  west  about  forty  rods,  where  it  empties  into  said  swale ; 
but  during  the  last  year,  the  latter  ditch  not  having  been 
cleaned  out,  the  water  overflowed  the  road  at  a  point  about  ten 
rods  west  of  said  corner,  and  ran  across  plaintiflPs'  land  at  an 
unusual  place.  M.  Bellinger,  as  defendant's  witness,  testified 
that  in  1895  he,  as  road  supervisor,  opened  the  ditch  running 
west  along  the  highway  so  as  to  conduct  the  water  into  said 
swale.  From  his  statement  it  would  seem  to  be  the  duty  of  the 
road  supervisor  to  keep  this  ditch  in  repair,  but,  however  that 
may  be,  the  controversy  involved  in  this  suit  relates  chiefly  to 
the  irregular  flow  of  the  surplus  water  in  the  irrigating  season, 
and  not  to  the  duty  of  keeping  the  ditch  on  the  side  of  the  high- 
way open.  The  trial  court  having  found  that  defendant  pos- 
sessed the  right  to  use  all  the  water  diverted  from  the  swale  in 
irrigating  his  land,  and,  if  any  surplus  remained  after  his 
necessities  w^ere  supplied,  to  discharge  it  upon  plaintiffs'  land, 
in  which  conclusion  we  concur,  no  error  was  committed  in  dis- 
missing the  suit,  and  hence  the  decree  is  affirmed. 

Affirmed. 

Decided  25  Angust ;  rehearing  denied  8  November,  1902. 
liEWIS  I.  BLAGKBUBN. 

e46    423.  [6»  Pac-  1024.] 

UEguIREMENT  OF  NAMES  OP  OWNERS  IN  TAX  ROLL. 

1.  Under  a  scheme  of  assessment  and  taxation  requiring  the  assessor  to 
make  diligent  inquiry  for  the  names  of  persons  liable  to  taxation,  to  make  a 
roll  containing  the  nnmee  of  such  persons,  and  providing  that  unoccupied 
Innd.  If  the  owner  be  unknown,  may  be  assessed  to  unknown  owners  (Hiirs 
Ann.  Laws,  ff  2735.  2768.  2770  and  2776),  an  assessment  of  a  parcel  of  land 
to  "unknown  owners,  and  to  all  owners  and  claimants,  known  and  unknown.*' 
Is  void,  for  the  provisions  of  the  statute  are  for  the  benefit  of  the  taxpayer 
and  must  be  strictly  followed. 

Limitations — Recovery  of  IjAnd  Sold  Ff)R  a  Void  Tax. 

2.  Hill's  Ann.  Laws,  f  2840,  requiring  a  suit  to  recover  land  sold  for  taxes 
to  be  commenced  within  three  years  from  the  recording  of  the  tax  deed,  does 
not  apply  to  a  tax  deed  showing  on  its  face  that  the  sale  was  under  a  void 
assessment. 

From  Multnomah :  Melvin  C.  George,  Judge. 
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Action  by  Leander  Lewis  against  J.  E.  Blackburn.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Apfibmed. 

For  appellant  there  was  a  brief  over  the  names  of  John  T. 
McKee,  George  C.  Stout,  and  Joel  N.  Pearcy,yntYi  an  oral  argu- 
ment by  Mr.  McKee, 

For  respondent  there  was  a  brief  over  the  names  of  Lawrence 
A.  McNary  and  WUliam  M,  Gregory ,  with  an  oral  argument  by 
Mr.  Gregory. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

This  action  was  commenced  May  3,  1901,  to  recover  posses- 
sion of  certain  lots  in  the  City  of  Portland.  After  the  plaintiff 
had  closed  the  case  on  his  part,  the  defendant  offered  in  evi- 
dence a  tax  deed  from  the  sheriff  of  Multnomah  County  to  him- 
self, bearing  date  November  9,  1897,  and  recorded  on  the  same 
day,  which  was  objected  to  and  ruled  out  by  the  circuit  court. 
The  correctness  of  this  ruling  was  the  principal  question  dis- 
cussed on  the  argument,  and  is  the  only  matter  that  we  have  to 
consider. 

Three  objections  are  made  to  the  validity  of  the  tax  deed, 
all  of  which  appear  on  its  face:  (1)  That  it  was  executed  in 
pursuance  of  a  certificate  of  sale  in  favor  of  one  H.  N.  Scott, 
and  there  is  no  proof,  other  than  the  recital  in  the  deed  of  the 
assignment  of  such  certificate  to  the  defendant;  (2)  that  the 
property  was  assessed  to  **  unknown  owner,  and  to  all  owners 
and  claimants,  known  and  unknown";  and  (3)  that  the 
amount  for  which  the  land  was  sold  included  taxes,  costs, 
charges,  and  ** interest  accruing  thereon."  As  we  are  of  the 
opinion  that  the  second  objection  is  well  taken,  it  is  unneces- 
sary to  consider  the  others. 

1.  The  statute  requires  the  assessor  to  ascertain,  by  diligent 
inquiry,  **the  names  of  all  persons  liable  to  taxation  in  his 
county"  (Hiirs  Ann.  Laws,  §  2768),  and  to  make  out  an  assess- 
ment roll  containing,  among  other  things,  the  name  of  the 
taxpayer,  and  a  description  of  each  tract  or  parcel  of  land 
belonging  to  him  (Hiirs  Ann.  Laws,  §§  2770,  2776) ;  but  **un- 
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occupied  land,  if  the  owner  is  unknown,  may  be  assessed,  as 
such,  without  inserting  the  name  of  any  owner'*  (Hill's  Ann. 
Laws,  §  2735),  and  **  shall  be  described,  and  the  value  thereof 
set  down,  in  the  assessment  roll,  in  a  part  thereof  separate 
from  the  other  assessments"  (Hill's  Ann.  Laws,  §  2775).  It 
thus  appears  that,  under  the  law  as  it  stood  at  the  time  the 
assessment  in  question  was  made,  it  was  only  where  land  was 
unoccupied,  and  the  owner  unknown,  that  it  could  legally  be 
assessed  otherwise  than  in  the  name  of  the  owner.  The  asses- 
sor was  required  to  ascertain  the  name  of  the  owner  of  land 
about  to  be  assessed  by  him,  and  could  not  list  it  to  **  unknown 
owner"  if  the  true  owner  was  known.,  or  could  be  ascertained 
by  ** diligent  inquiry."  Now,  in  the  assessment  in  the  case  at 
bar,  the  name  of  the  owner  was  not  given,  nor  was  the  land 
listed  to  ** unknown  owner"  alone,  but  also  to  ** owners  and 
claimants,  known  and  unknown" ;  and  this  rendered  the  assess- 
ment and  deed  void  under  decisions  construing  substantially 
similar  statutory  provisions:  Brddy  v.  Dowden,  59  Cal.  51; 
Grotefend  v.  Ultz,  53  Cal.  666;  Orimm  v.  O'Connell,  54  Cal. 
522 ;  Hearst  v.  Egglestone,  55  Cal.  365 ;  Greenwood  v.  Adams, 
80  Cal.  74  (21  Pac.  1134) ;  Rv^s  Sons  &  Co,  v.  Crichton,  117 
Cal.  695  (49  Pac.  1043).  If  the  name  of  the  owner  was 
known  to  the  assessor,  as  the  assessment  itself  would  seem  to 
indicate,  the  land  should  have  been  assessed  to  him.  If,  on 
the  other  hand,  it  was  unoccupied,  and  the  owner  unknown, 
it  should  have  been  so  assessed.  But  an  assessment  cannot 
legally  be  made  in  the  alternative,  either  to  owners  known 
or  unknown.  It  must  be  made  definitely  to  one  or  the  other, 
and,  unless  so  made,  it  is  void.  The  requirement  of  the  statute 
that  the  assessment  should  be  made  in  the  name  of  the  owner, 
if  it  can  be  ascertained,  is  for  the  protection  of  the  tax- 
payer, and  to  prevent  a  sacrifice  of  his  property.  Its  strict 
observance,  therefore,  is  imperative  and  essential  to  jurisdic- 
tion. If,  in  such  case,  the  assessment  be  made  in  the  name  of 
a  person  who  is  not  the  owner,  or  to  persons  unknown,  it  is 
void,  and  a  subsequent  sale  of  the  property  for  nonpayment 
of  the  taxes  levied  thereunder  is  invalid^  and  passes  no  title 
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to  the  purchaser:  Dowell  v.  City  of  Portland,  13  Or.  248 
(10  Pac.  308);  Black,  Tax  Titles  (2  ed.),  §§  105,  111,  208; 
25  Am.  &  Eng.  Enc.  Law  (1  ed.),  212. 

2.  It  was  suggested  that  this  action  is  barred  by  section  2840 
of  the  Code,  which  provides  that  any  suit  or  proceeding  for  the 
recovery  of  land  sold  for  taxes,  except  in  cases  when  the  taxes 
have  been  paid  or  the  land  redeemed,  shall  be  commenced 
within  three  years  from  the  time  of  recording  the  tax  deed, 
and  not  thereafter.  But  this  statute  has  no  application  where 
the  tax  deed  shows  on  its  face  that  the  sale  was  made  under  a 
void  assessment  (25  Am.  &  Eng.  Enc.  Law,  1  ed.,  740;  Black, 
Tax  Titles,  2  ed.,  §  497,  and  authorities  there  cited,)  for,  as 
said  by  Mr.  Chief  Justice  Elbert,  in  Gomer  v.  Chaffee,  6  Colo. 
314,  construing  a  similar  statute:  **It  is  difficult  to  see  how 
the  statute  of  limitations  can  avail  a  defendant  holding  a  void 
deed.  There  was  nothing  for  the  statute  to  operate  upon, 
nothing  for  it  to  run  in  favor  of  or  against,  nothing  to  set  it 
in  motion.  The  deed  was  void ;  it  did  not  give  him  construct- 
ive possession,  nor  the  right  of  actual  possession. ' ' 

The  judgment  of  the  court  below  is  therefore  affirmed. 

APFntMED. 
Decided  28  April,  1002. 

TOBIN  V.  POBTIiAND  FliOUBING  OOMPANT. 

[68  Pac.  749.] 

Right  of  Rbcbiybb  to  Collect  Wabbhousb  Chabqbs. 

1.  Where  a  warehouseman  furnished  the  owners  of  wheat  with  sacks,  and 
when  filled  they  were  hauled  to  his  warehouse  and  emptied  into  bins  for  stor- 
age until  required  by  the  owners,  when  the  sacks  would  a^In  be  filled,  and 
the  wheat  was  treated  at  all  times  as  being  in  sacks,  the  sacks  became  a 
part  of  the  wheat,  so  far  as  the  contract  of  bailment  was  concerned ;  and  the 
bailee  possessed  a  lien  for  the  sacks,  so  that  a  receiver  of  his  property,  hav- 
ing authority  to  take  charge  of  the  wheat,  had  power  to  collect  the  charges 
for  storage  and  sacks. 

Right  op  Recbiver  to  Sell  Property. 

2.  Where  a  receiver  of  a  warehouseman's  property,  authorized  to  take  charge 
of  wheat  stored  in  his  warehouses,  and  collect  for  storage,  etc.,  sold  certain 
screenings  and  chop  found  in  the  warehouses,  the  court's  approval  of  his 
report  ratified  and  made  valid  the  saie. 

Payment  of  Rbceivbb's  Fbes  and  Bxpensbs. 

3.  When  a  receiver  has  been  appointed  and  has  taken  charge  of  certain 
property,  his  fees  and  expenses  are  a  first  lien  on  the  proceeds  thereof.  If  he 
was  regularly  appointed  and  the  court  had  Jurisdiction  over  the  property. 
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From  Linn :  Reuben  P.  Boise,  Judge. 

Suit  by  sundry  depositors  of  wheat  in  the  warehouses  of  the 
late  T.  J.  Black  against  two  flouring  companies,  an  exporting 
firm,  and  the  administrator  of  Mr.  Black's  estate,  for  an 
accounting  as  to  the  wheat  deposited,  and  which  had  been  sold. 
There  was  a  decree  adjudicating  all  the  rights  of  the  parties, 
and  also  the  rights  of  all  depositors  not  parties,  from  which 
the  flouring  companies  appealed,  and  the  opinion  on  the  ques- 
tions there  involved  will  be  found  in  41  Or.  269.  Mr.  A. 
Wheeler  having  been  appointed  receiver  of  the  warehouse 
properties  belonging  to  the  Black  estate,  an  order  was  made  in 
due  time  fixing  his  compensation  and  approving  certain  ex- 
penditures, from  which  the  administrator  prosecutes  this  ap- 
peal. 

This  is  a  controversy  regarding  the  payment  of  receiver's 
fees  and  expenses  from  a  particular  fund.  The  transcript 
shows  that  a  receiver  was  appointed  in  the  original  suit  to  take 
charge  of  the  wheat  in  the  warehouses  of  T.  J.  Black,  deceased, 
at  Halsey,  Cummings,  and  Deny,  and  in  pursuance  thereof  he 
filed  a  report,  showing  the  quantity  of  wheat  found  in  the  sev- 
eral warehouses,  and  stating  that  the  storage  charges  thereon, 
together  >vuth  the  value  of  the  sacks  furnished  by  Black  to  the 
depositors,  amounted  to  about  $4,300,  which  sum,  if  used  to 
pay  his  fees  and  expenses,  would  permit  nearly  all  the  wheat 
so  stored  to  be  delivered  to  the  persons  entitled  thereto ;  but, 
if  the  money  collectible  from  these  sources  could  not  be  applied 
in  this  manner,  it  would  be  necessary  to  retain  a  part  of  the 
wheat  in  each  warehouse,  and  to  sell  the  same  for  that  purpose. 
The  court,  in  order  to  create  a  fund  from  which  to  pay  the 
fees  and  expenses  of  the  receiver,  ordered  him  to  retain  15  per 
cent  of  the  wheat  in  store,  and  to  deliver  the  remainder,  pro 
rata,  to  the  depositors.  In  a  subsequent  report,  the  receiver 
notified  the  court  that  he  had  sold  a  quantity  of  chop  found  in 
the  warehouse  at  Halsey,  and  some  screenings  at  Derry,  for 
$115.07  and  $30.85,  respectively,  and  had  collected  on  account 
of  storage  and  for  sacks  sold  at  Derry  $1,123.39,  at  Cummings 
$398.31,  and  at  Halsey  $1,313.39,  receiving  in  all  the  sum  of 
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$2,981.01 ;  that  he  had  incurred  expenses  at  Deny,  $232.02,  at 
Cummings,  $67.45,  and  at  Halsey,  $391.31,  and  general  ex- 
penses, $368.57,  making  in  all  the  sum  of  $1,059.65,  and  peti- 
tioned the  court  that  the  money  so  received  be  used  to  liquidate 
such  expenses,  and  also  to  pay  for  his  services  and  the  fees 
of  his  attorney.  The  defendants  the  Portland  Flouring  Mills 
Co.  and  the  SaJem  Flouring  Mills  Co.  remonstrated  against 
the  application  of  any  of  the  money  so  received  for  the  pur- 
poses indicated,  on  the  ground  that  they  were  creditors  of  T.  J. 
Black's  estate,  which  was  insolvent.  James  C.  Black,  adminis- 
trator of  said  estate,  also  remonstrated  against  such  use  of  the 
money,  on  the  ground  that  it  was  received  from  choses  in  action 
of  said  estate  to  which  he  was  entitled.  The  court,  having 
found  that  the  receiver  was  entitled  to  the  sum  of  $1,375  for 
his  services,  $500  as  the  fees  of  his  attorney,  and  $1,059.65  for 
expenses  necessarily  incurred,  making  in  all  $2,934.65,  decreed 
that  this  sum  should  be  paid  from  said  collection  of  $2,981.01 ; 
that  from  the  simis  so  received,  or  to  be  collected  from  the 
warehouses  at  Cummings  and  Derry,  there  be  applied  on  ac^ 
count  of  the  sum  so  found  to  be  due  the  receiver  the  sums  of 
$780.61  and  $742.37,  respectively,  upon  payment  of  which  any 
sum  remaining  from  the  collections  from  said  warehouses 
should  be  paid  to  said  administrator;  and  that  the  receiver 
should  retain  all  moneys  received  or  to  be  collected  at  Halsey 
until  the  further  order  of  the  court,  from  which  decree  James 
C.  Black,  as  administrator,  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Bauer  & 
Greene,  with  an  oral  argument  by  Mr.  Thomas  C.  Oreene, 

For  the  Portland  and  Salem  flouring  mill  companies  there 
was  a  brief  over  the  names  of  Sanderson  Reed  and  Williams, 
Wood  &  Linthicum,  with  an  oral  argument  by  Mr.  Reed. 

For  plaintiffs  there  was  an  oral  argument  by  Mr.  J.  R. 
Wyatt 

Mr.  Justice  Moore,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 
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1.  It  is  contended  by  appellant's  counsel  that  the  receiver's 
authority  to  take  charge  of  the  wheat  in  the  several  ware- 
houses did  not  extend  to  the  collection  of  the  sums  due  from 
the  depositors  on  account  of  storage,  or  for  sacks  furnished  by 
Black;  that,  the  estate  of  the  decedent  being  insolvent,  the 
administrator  was  entitled  to  such  choses  in  action  that  he 
might  collect  the  accounts,  and  apply  the  proceeds  pro  rata 
among  the  creditors  who  were  entitled  to  this  fund ;  and  that, 
the  wheat  stored  in  the  warehouses  at  Cummings  and  Derry 
having  been  withdrawn  from  the  subject-matter  of  the  suit, 
the  plaintiffs  should  have  been  compelled  to  pay  the  fees  and 
expenses  of  the  receiver,  and  hence  the  court  erred  in  render- 
ing the  decree  of  which  they  complain.  We  will  consider  the 
legal  principles  thus  insisted  upon  in  their  order. 

A  receiver  is  an  officer  of  the  court,  whose  agent  he  is,  hav- 
ing power  to  manage  and  dispose  of  property  as  he  may  be 
directed:  Hill's  Ann.  Laws,  §  1060.  And  the  rule  is  quite 
general  that,  in  the  absence  of  a  statute  prescribing  a  receiver's 
powers,  his  authority  is  confined  to  the  order  appointing  him, 
unless  such  power  is  enlarged  by  a  subsequent  order  of  the 
court:  Thompson  v.  Holladay,  15  Or.  34  (14  Pac.  725) ;  Davis 
V.  Oray,  83  U.  S.  (16  Wall.)  203.  The  testimony  tends  to  show 
that  the  depositors  entered  into  a  contract  with  Black  by  the 
terms  of  which  they  agreed  to  pay  him  a  stated  sum  per  bushel, 
payable  when  the  wheat  was  withdrawn,  for  cleaning,  storing, 
and  furnishing  the  necessary  sacks  therefor.  Black  furnished 
his  customers  with  sacks,  into  which  the  wheat  was  placed 
when  threshed,  and  these  sacks,  when  filled,  were  hauled  to  the 
warehouse,  where  they  were  emptied,  and  the  wheat  cleaned 
and  placed  in  bins  with  other  wheat  of  like  grade  and  similar 
quality,  where  it  usually  remained  imtil  required  by  the  depos- 
itors, when  it  would  again  be  placed  in  sacks  for  redelivery  or 
shipment.  While  the  wheat  may  have  been  kept  in  bulk  in  the 
bins  at  the  warehouse,  it  was  treated  by  Black  and  the  deposi- 
tors as  being  at  all  times  in  sacks,  which,  to  all  intents  and  pur- 
poses, and  as  far  as  the  contract  of  bailment  was  concerned, 
became  a  part  of  the  wheat,  and,  as  such,  passed  into  the  pos- 
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session  of  the  receiver  under  the  court's  original  order.  Black 
undoubtedly  had  a  lien  upon  the  wheat  deposited  in  his  ware- 
house, to  secure  the  storage  charges  thereon,  as  well  as  for  the 
cost  of  the  sacks  which  he  furnished;  and  having,  as  bailee, 
the  possession  of  the  wheat,  he  could  have  retained  such  posses- 
sion and  refused  a  delivery  thereof  until  such  charges  were 
paid.  The  receiver  succeeded  to  all  the  rights  that  Black 
enjoyed  in  relation  to  the  wheat,  and  was  therefore  authorized 
to  collect  the  charges  for  storage  and  sacks  under  the  original 
appointment. 

2.  Whether  the  chop  found  at  Halsey  and  the  screenings  at 
Derry  are  to  be  regarded  as  ** wheat,**  it  is  not  necessary  to  in- 
quire, for  screenings  come  from  cleaning  wheat,  and  chop  from 
grinding  the  screenings.  These  commodities  having  been  sold 
by  the  receiver,  and  his  report  of  such  sales  approved,  the 
court's  order  to  that  effect  ratified  his  action,  as  though  the 
authority  had  been  originally  granted  {Thompson  v.  HoUaday, 
16  Or.  34,  14  Pac.  725),  thereby  depriving  the  administrator 
of  Black's  estate  of  the  possession  of  such  property  and  choses 
in  action,  to  which  he  would  otherwise  have  been  entitled. 

3.  If  any  shortage  existed  in  the  quantity  of  wheat  that 
should  have  been  in  store  at  Cummings  and  Derry,  the  de- 
ficiency is  not  considered  of  sufficient  importance  to  be  the 
subject  of  controversy,  for  it  will  be  remembered  that  the 
wheat  found  in  the  warehouses  at  these  places  was  relieved 
from  the  operation  of  the  decree.  We  do  not  understand  that 
such  withdrawal  operated  to  interfere  with  the  action  of  the 
receiver  in  taking  possession  of  the  wheat  in  these  warehouses, 
and  collecting  the  charges  for  storage  and  the  cost  of  the  sacks, 
or  in  selling  the  screenings  found  at  Derry.  The  wheat  so 
stored  was  in  Black's  custody,  as  bailee,  until  he  died,  when 
the  right  of  possession  passed  to  his  representative,  where  it 
remained  ufitil  this  suit  was  instituted,  and  the  receiver  ap- 
pointed, who  took  possession,  and,  the  court  having  jurisdiction 
of  the  res,  the  fund  arising  therefrom  was  subject  to  its  order, 
and  burdened  with  the  reasonable  expenses  and  fees  of  the 
receiver.    The  administrator,  as  a  party  defendant  in  the  suit, 
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interposed  no  objection  to  the  appointment  of  a  receiver  of  the 
wheat  stored  at  Cummings  or  Deny,  nor  did  he  take  any  excep- 
tion to  the  receiver's  claim  for  fees  and  expenses  until  it  was 
suggested  that  they  should  be  paid  out  of  the  fund  so  created. 
If  the  receiver  had  found  no  shortage  in  either  warehouse,  his 
right  to  be  paid  for  his  reasonable  services  and  to  be  reim- 
bursed for  his  expenses  must  be  conceded.  Such  a  discovery 
may  have  shown  that  no  necessity  existed  for  the  appoint- 
ment, but  he  was  an  officer  of  the  court  and  his  fees  and  ex- 
penses were  properly  allowed,  and  the  fund  having  been  cre- 
ated by  his  execution  of  the  court's  order  of  appointment  and 
brought  into  court  must  bear  the  expenses  incurred  by  the  pro- 
ceedings in  preference  to  all  other  claims  against  it :  Martin  v. 
Martin,  14  Or.  165  (40  Pac.  234) ;  Ilembree  v.  Dawson,  18  Or. 
474  (23  Pac.  264) ;  Petersburg  Sav.  <&  Ins,  Co,  v.  Dellatorre, 
70  Fed.  643  (7  CO.  A.  310).  **The  great  underlying  princi- 
ple," says  Mr.  Beach  in  his  work  on  Receivers  (section  773), 
**is  that  the  compensation  of  the  receiver  is  a  charge  upon  the 
funds  which  may  come  into  his  hands. ' '  The  same  author,  in 
section  774,  also  says:  **The  rule  that  the  compensation  of  a 
receiver  is  a  charge  upon  the  funds  in  his  hands  has  been  held 
not  to  apply  without  qualification  to  the  case  where  the  ap- 
pointment was  irregularly  made,  and  is  vacated."  Thus,  in 
Ephriani  v.  Pacific  Bank,  129  Cal.  592  (62  Pac.  178),  Mr.  Jus- 
tice Harrison,  commenting  upon  this  exception  to  the  general 
rule,  says:  **If  he  has  taken  property  into  his  custody  under 
an  irregular,  unauthorized  appointment,  he  must  look  for  his 
compensation  to  the  parties  at  whose  instance  he  was  ap- 
pointed, and  the  same  rule  applies  if  the  property  of  which  he 
takes  possession  is  determined  to  belong  to  persons  who  are 
not  parties  to  the  action,  and  is  taken  from  his  possession  by 
paramount  authority.  As  to  such  property  his  appointment  as 
receiver  was  unauthorized,  and  conferred  upon  him  no  right 
to  charge  it  with  any  expenses."  In  the  case  at  bar  the  ap- 
pointment of  the  receiver  was  authorized  and  regular,  and  the 
property  of  which  he  secured  possession  was  in  the  custody  of 
said  administrator,  who  is  a  party  to  the  suit,  whereby  the 
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court  secured  jurisdiction  of  the  subject-matter  and  of  the 
parties,  and  was  authorized  to  charge  the  receiver's  fees  and 
expenses  against  the  fund  which  he  had  collected ;  and  hence 
the  decree  is  aflSrmed.  Appirmed. 

Argued  24  April ;  decided  14  Jaly.  1002. 

HUGHES  V.  liADD. 

[69  Pac.  548.] 

Naxs  of  Pbincipal  in  Note — Subety. 

1.  It  18  not  necessary  that  the  name  of  the  real  principal  appear  in  a  note 
or  obligation  on  which  the  actual  signer  is  claimed  to  be  only  a  surety,  but 
the  real  relationship  may  be  shown,  as  between  the  parties  involyed.  The 
present  case  affords  an  illustration  of  this:  A  corporation  authorized  its 
finance  committee  to  borrow  money  for  the  use  of  the  corporation,  and  to 
give  the  notes  of  the  corporation  therefor.  Money  was  borrowed  and  used 
for  corporate  purposes,  but  the  lender  Insisted  that  the  personal  notes  of  the 
members  of  the  committee  be  given,  instead  of  the  note  of  the  corporation. 
This  was  done  and  the  members  of  the  committee  credited  with  the  amount  of 
the  loan,  it  being  evident  that  this  was  a  bookkeeping  device  intended  to  pre- 
serve the  history  of  the  transaction.  All  parties,  however,  regarded  the  cor- 
poration as  primarily  liable  directly  to  the  lender,  and  not  to  the  members 
of  the  committee ;  and  the  latter  took  no  security  or  evidence  of  indebtedness 
from  the  corporation,  and  the  corporation  made  payments  to  the  holder  of 
some  of  the  notes,  ffeld,  that  the  corporation  was  a  principal  as  to  the  notes 
given  by  the  committee,  and  the  signers  thereof  were  sureties. 

Pbincipal  and  Surety — ^Who  Abb  Pbincipals. 

2.  The  individual  members  of  the  finance  committee  of  a  corporation 
became  sureties  on  certain  notes  given  by  the  corporation  for  borrowed 
money.  These  being  overdue  and  unpaid,  were  purchased  by  one  of  the  com- 
mitteemen. Subsequently  the  corporation  borrowed  more  money,  giving  notes 
signed  by  the  same  committeemen  as  sureties.  A  part  of  this  money  was 
used  to  pay  Interest  on  the  said  notes  theretofore  purchased  by  one  of  the 
committeemen.  Held,  that  as  the  payment  of  the  interest  was  a  transaction 
entirely  separate  and  apart  from  that  of  borrowing  the  money,  the  holder  of 
the  note  received  no  benefit  from  the  borrowing  of  the  money,  and  so  was  not 
thereby  rendered  a  principal  on  the  last  note. 

IDBU. 

3.  The  individual  members  of  a  finance  committee  of  a  corporation  became 
sureties  on  the  corporation's  note  for  borrowed  money,  a  part  of  which  was 
used  to  pay  overdue  taxes  on  a  building  which  was  the  only  property  of  the 
corporation,  the  mortgagee  having  threatened  to  foreclose  If  the  taxes  were 
not  paid.  One  of  the  members  of  the  finance  committee  held  sundry  unpaid 
notes  of  the  corporation.  Held,  that  the  benefit  arising  from  the  fact  that 
by  payment  of  the  taxes  the  corporation  was  left  in  possession  of  its  prop- 
erty, and  therefore  more  liable  to  pay  its  debts,  accrued  to  each  stockholder 
and  surety,  and  was  not  peculiar  to  the  one  who  held  the  notes  of  the  cor- 
poration, 80  as  to  make  him  a  principal  on  the  note. 

From  Multnomah :  John  B.  Cleland,  Alfred  P.  Sears,  Jr., 
and  Melvin  C.  George,  Judges,  in  joint  session. 
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Suit  by  Ellis  6.  Hughes  against  Charles  E.  Ladd  and  an- 
other.   Prom  a  decree  for  defendants,  plaintiff  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  R.  &  E.  B. 
Williams,  with  an  oral  argument  by  Mr.  EUis  O,  Hughes,  in 
pro,  per,,  and  Mr,  Richard  Williams, 

For  respondents  there  was  a  brief  over  the  name  of  Williams, 
Wood  dk  Linthicum,  with  an  oral  argument  by  Mr,  George  H. 
William^s  and  Mr,  Stewart  B,  Linthicum. 

Per  Curiam.  This  is  a  suit  by  Ellis  6.  Hughes  to  compel 
Charles  E.  Ladd  to  pay  and  discharge  two  certain  promissory 
notes,  one  of  which  was  executed  by  Hughes,  Ladd,  and  other 
persons,  composing  the  finance  committee  of  the  Chamber  of 
Commerce,  as  joint  makers,  and  the  other  by  the  Chamber  of 
Commerce ;  the  payment  of  the  latter  being  guarantied  by  the 
members  of  the  finance  committee.  The  controversy  grows  out 
of  transactions  connected  with  the  erection  of  the  Chamber  of 
Commerce  building,  a  statement  of  which  will  be  found  in  the 
cases  of  Hughes  v.  PraU,  37  Or.  45  (60  Pac.  707),  and  Ladd 
V.  Chamber  of  Commerce,  37  Or.  49  (60  Pac.  713,  61  Pac.  1127, 
62  Pac.  208).  The  two  notes  here  involved  are  referred  to  as 
the  Green  and  Breck  notes.  The  contention  of  Hughes  is  that, 
as  between  the  parties  to  the  notes,  he  is  a  surety,  and  is 
entitled  to  have  Ladd,  as  principal,  exonerate  him  by  paying 
the  obligations.  We  find  no  basis  for  such  a  contention  in  the 
record,  but  deem  it  unnecessary  to  state  at  length  the  reasons 
for  our  conclusion.  The  case  was  tried  before  the  judges  of 
the  circuit  court  of  Multnomah  County,  sitting  in  banc,  and  an 
elaborate  and  carefully  prepared  opinion,  covering  the  whole 
ground,  was  filed  by  Judge  Cleland,  in  behalf  of  himself  and 
associates,  with  the  reasonings  and  conclusions  of  which  we  are 
entirely  satisfied.  It  would  be  useless  labor,  therefore,  for  us 
to  go  over  the  same  matters  again.  It  is  sufficient  to  say  that, 
after  an  examination  of  the  record,  we  are  all  agreed  that  the 
decree  should  be  affirmed.  Affirmed. 
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The  following  is  the  opinion  of  the  court  below  (Ci-bland, 
P.  J.)* 

1.  *  *  It  becomes  impoHant  to  ascertlain  the  relation  of  defend- 
ant Ladd  to  the  Chamber  of  Commerce,  arising?  out  of  the 
making  of  the  notes  the  plaintiff  did  not  sign.  When  it  was 
decided  loans  to  the  amount  of  $220,000  were  necessary,  the 
proper  committee  was  directed  and  authorized  to  make  the 
notes  of  the  Chamber  of  Commerce  in  convenient  amounts,  and 
it  was  understood  these  notes  were  also  to  be  signed  by  the 
members  of  the  finance  committee.  The  subcommittee,  how- 
ever, was  given  power  to  act.  If  the  arrangement  had  been 
completed  as  designed  by  the  Chamber  of  Commerce,  it  would 
have  been  in  fact  and  in  law  the  principal,  and  the  members 
of  the  finance  committee  sureties.  When  the  subcommittee  ap- 
plied for  the  accommodation  another  form  of  note  was  required 
by  the  bank.  This  was  a  note  signed  by  the  members  of  the 
finance  committee,  omitting  the  Chamber  of  Commerce  from 
the  list  of  makers.  The  conditions  insisted  upon  by  the  bank 
were  by  the  committee  submitted  to  and  ratified  by  the  Cham- 
ber of  Commerce.  The  manner  of  closing  the  loan  was  fully 
understood  by  the  Chamber  of  Commerce,  the  money  paid  to 
its  treasurer,  and  disbursed  by  it  through  warrants  in  the  man- 
ner in  which  the  by-laws  required  its  business  to  be  transacted. 
After  the  first  note  was  made,  the  plan  then  adopted  to  secure 
the  money  seems  to  have  been  followed  in  all  other  caseswherein 
notes  were  given  in  and  about  the  completion  of  the  building, 
except  twenty-eight  notes  hereafter  to  be  mentioned.  In  two 
particulars  only  do  the  transactions  under  consideration  differ 
from  the  ordinary  case  where  a  principal  signs  a  note,  receives 
the  consideration  therefor,  and  others  sign  as  sureties,  and  do 
not  receive  any  part  of  the  consideration.  One  of  these  is  the 
omission  of  the  name  of  the  principal  from  the  note.  This 
omission  did  not  occur  through  the  act,  wish,  or  design  of  the 
principal  or  sureties,  but  because  of  the  suggestion  of  the  payee 

*By  direction  of  the  court  this  opinion  is  included  in  the  official  yolume. 

— Kbpobtbb. 
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in  the  note.  This  circumstance  in  itself  is  not  sufficient  to 
change  the  character  of  the  transaction,  and  render  the  signers 
on  the  note,  as  between  themselves  and  the  Chamber  of  Com- 
merce, principals,  when  otherwise  they  would  have  been  sure- 
ties only.  The  other  particular  is  that,  after  the  money  secured 
through  the  loans  was  paid  to  the  treasurer  of  the  corporation, 
the  books  were  kept  in  such  a  manner  as  to  indicate  a  credit  in 
favor  of  the  group  of  persons  who  signed  the  notes,  and  a 
charge  against  the  corporation. 

**In  this  connection  it  is  important  to  inquire  if  the  parties 
to  this  case,  or  either  of  them,  are  entitled  to  rely  upon  any 
implication  or  inference  which  might  be  drawn  from  these 
entries.  It  does  not  appear  that  either  plaintiflf  or  defendant 
Ladd,  in  making  the  notes  which  are  the  subject  of  this  suit, 
were  in  any  way  influenced  by  such  entries.  The  history  of  the 
transactions  out  of  which  these  entries  arose  was  familiar  to 
each  of  them,  and  neither  could  have  been,  in  fact,  misled  or 
deceived,  because  the  entries  were  so  made.  The  corporation 
was  neither  misled,  deceived,  nor  ignorant  in  respect  thereto. 
The  fact  of  these  entries  was  reported  to  the  corporation,  and 
it  resolved  the  entries  should  not  be  allowed  to  stand,  since  the 
same  were  misleading.  There  was  only  one  respect  in  which 
the  entries  could  have  been  wrong,  viz.,  in  that  they  repre- 
sented a  direct  loan  of  money  by  the  persons  given  the  credit, 
instead  of  the  fact  these  persons  were  sureties  and  the  indebt- 
edness was  in  fact  that  of  the  Chamber  of  Commerce.  The 
correspondence  of  the  plaintiff  with  one  of  the  finance  coni- 
mitt4?e  while  the  former  was  in  Europe  shows  that  he  under- 
stood the  true  relations  of  the  parties.  Against  the  evidence 
afforded  by  these  entries  that  the  transaction  was  in  fact  a 
series  of  loans  made  by  the  group  of  persons  who  signed  the 
not^s  to  the  Chamber  of  Commerce,  many  circumstances  must 
be  considered.  The  men  who  signed  the  notes  were  and  are 
among  the  very  best  business  men  in  the  state,  and  j^et,  if  these 
were  loans,  they  failed  to  take  any  evidence  thereof  by  note  or 
otherwise,  to  fix  any  time  of  repayment  or  rate  of  interest,  and, 
what  is  more  remarkable,  in  view  of  the. amounts  involved, 
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seem  never  to  have  considered  the  question  of  security.  All 
the  money  borrowed  was  by  the  Chamber  of  Commerce  received 
and  used  by  it  to  complete  its  building  and  pay  its  indebted- 
ness. The  corporation  still  retains  title  to  the  property.  It  was 
in  possession  and  received  the  rents  and  profits  until  its  control 
was  terminated  by  the  appointment  of  a  receiver.  There  is  no 
evidence  of  any  agreement  to  turn  the  property  over  to  defend- 
ant Ladd,  or  any  one,  for  any  purpose.  That  the  plaintiff  un- 
derstood the  situation  and  ownership  of  the  corporate  property 
is  made  certain  by  his  letter  to  W.  M.  and  C.  E.  Ladd  in  1896, 
and.  there  is  no  evidence  that  the  Chamber  of  Commerce  has 
conveyed  or  attempted  to  convey  its  property  since  that  letter 
was  written.  The  twenty-eight  notes  were  given  directly  to  perl- 
sons  and  corporations  to  whom  the  Chamber  of  Commerce  was 
indebted  for  and  on  account  of  the  erection  of  its  building. 
These  were  debts  for  which  it  was  primarily  liable,  and  this 
fact  was  distinctly  recognized  by  the  corporation.  In  Hoffman 
V.  Habighorst,  38  Or.  261  (63  Pac.  612,  53  L.  R.  A.  908),  the 
Supreme  Court  approves  this  statement  of  the  law:  *Now,  a 
surety,  as  we  understand  it,  is  a  person  who,  being  liable  to  pay 
a  debt  or  perform  an  obligation,  is  entitled,  if  it  is  enforced 
against  him,  to  be  indemnified  by  some  other  person  who  ought 
himself  to  have  made  payment  or  performance  before  the 
surety  was  compelled  to  do  so.'  The  Chamber  of  Commerce 
understood  its  duty  in  the  premises  when  it  paid  $20,000  of  the 
New  York  Life  Insurance  Company  money,  in  two  equal  pay- 
ments, on  two  of  the  earlier  notes,  upon  which  its  name  did  not 
appear  as  maker.  In  the  same  case  the  Supreme  Court  ap^- 
proves  a  statement  af  the  law  as  follows :  *The  relation  of  sure- 
tyship grows  out  of  the  assumption  of  a  liability  at  the  request 
of  another  and  for  his  benefit.  It  may  consequently  arise, 
although  the  name  of  the  principal  does  not  appear  in  the 
instrument  which  constitutes  the  evidence  of  the  debt. '  Under 
this  rule  the  facts  fix  the  notes  under  consideration  as  the  pri- 
mary obligation  of  the  Chamber  of  Commerce,  notwithstand- 
ing the  entries  made  on  the  corporation  books. 
**The  court  is  confirmed  in  this  view  by  a  careful  considera- 
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tion  of  the  entries.    The  first  transaction  was  entered  on  the 
journal  (page  8)  as  follows: 

Chamber  of  Commerce,  Feb.  8,  1892. 

Bank  of  British  Columbia $50,000 

To  the  individual  members  of  the  finance  commit- 
tee of  the  Chamber  of  Commerce,  for  a  loan 
effected  by  the  committee  for  the  use  of  the  Cham- 
ber of  Commerce,  dated  February  1,  1892,  paya- 
ble six  months  from  date,  with  interest  at  7i  per 
cent  per  annum,  upon  which  the  individual  mem- 
bers of  the  finance  committee  are  liable,  and  the 
Chamber  of  Commerce  liable  to  them 50,000 

*  *  The  entries  of  all  other  transactions  prior  to  the  Green  loan 
are  substantially  in  the  same  form.  The  Green  matter  is 
entered  on  the  journal  (page  73)  as  follows: 

Chamber  of  Commerce,  March,  1895. 

J.  L.  Hartman,  treasurer  PL  E.  fund $20,000 

To  individual  members  of  finance  committee 20,000 

Of  Chamber  of  Commerce  for  proceeds  of  note 
of  the  committee  to  John  Green,  dated  March 
15,  1895,  payable  one  year  from  date,  with  inter- 
est at  7  per  cent  per  annum.  Given  in  payment 
of  outstanding  obligations  of  the  Chamber  of 
Commerce,  and  for  which  the  Chamber  of  Com- 
merce is  liable  to  them. 

**The  Breck  matter  is  entered  on  the  journal  (page  134) : 
Chamber  of  Commerce,  December  31,  1896. 

J.  L.  Hartman,  treasurer  R.  E.  fund $  5,500 

To  individual  members  finance  committee 5,500 

For  note  of  individual  members  finance  commit- 
tee given  Anna  Breck,  dated  January  19, 1897, 
payable  in  one  year,  with  interest  at  7  per  cent 
per  annum. 

**  These  entries,  with  those  showing  the  Chamber  of  Com- 
merce from  time  to  time  paid  the  interest  as  interest  on  these 
notes,  lead  the  court  to  believe  the  entries  are  no  more  than  a 
bookkeeper's  device  to  keep  up  the  history  of  the  business, 
and  in  fact  the  indebtedness  was  treated  and  deemed  to  be  that 
of  the  Chamber  of  Commerce. 
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**But  if  the  case  is  considered  from  the  plaintiff's  position, 
the  result  is  not  advantageous  to  him.  The  plaintiff's  conten- 
tion is  stated  as  follows:  *The  Chamber  of  Commerce,  lacking 
funds  to  pay  certain  claims  accruing  on  account  of  construc- 
tion, these  gentlemen,  with  the  exception  of  the  plaintiff,  sup- 
posing themselves  to  be  liable  as  sureties  for  the  Chamber  of 
Commerce  for  the  payment  of  these  claims,  from  time  to  time 
borrowed  money  on  their  individual  notes,  which,  when  bor- 
rowed, they  turned  over  to  the  Chamber  of  Commerce,  charging 
the  Chamber,  and  crediting  themselves  with  the  amount  in  its 
books  of  account,  which  were  kept  by  them  or  under  their 
direction  and  control.  *  *  This  transaction  appears  to  be  a 
very  plain  one.  When  these  gentlemen  borrowed  this  money 
on  their  individual  notes,  it  was  certainly  theirs  when  they 
loaned  it  to  the  Chamber.  Assuming  the  transaction  to  be  per- 
fectly fair,  the  Chamber  certainly  became  indebted  to  them  for 
the  amount.  *  *  These  notes  were  in  their  inception,  and 
remained,  the  notes  of  the  individual  makers.  *  *  If  they  ad- 
vanced the  money  to  the  Chamber,  the  debt  was  of  the  Chamber 
to  them,  just  as  they  made  it  appear  by  the  entries  in  its 
books;  just  as  it  would  have  been  without  these  entries.'  If 
the  notes  to  the  Bank  of  British  Columbia,  etc.,  are  to  be 
deemed  those  of  the  individual  makers,  then  it  follows,  since 
there  was  no  difference  in  the  relations  of  the  makers  to  each 
other,  to  the  Chamber  of  Commerce,  or  the  bank,  that  they 
were  joint  makers  of  the  notes,  and  the  law  applicable  to  prin- 
cipal and  surety  has  no  application.  The  persons,  then,  who 
signed  the  notes  were  joint  makers ;  and  the  Chamber  of  Com- 
merce, having  borrowed  the  money  from  them,  was  their  cred- 
itor upon  open  account.  In  this  state  of  affairs,  the  makers  of 
the  notes  to  the  Bank  of  British  Columbia,  etc.,  and  the  plain- 
tiff borrowed  $20,000  on  their  individual  note  from  John 
Green,  which,  when  borrowed,  they  turned  over  to  the  Cham- 
ber of  Commerce,  charging  the  Chamber,  and  crediting  them- 
selves with  the  amount  in  its  books  of  account,  which  were 
being  kept  by  them,  or  under  their  direction  and  control. 
When  they  borrowed  this  money  on  their  individual  notes,  it 
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was  certainly  theirs.  When  they  loaned  it  to  the  Chamber,  the 
Chamber  certainly  became  indebted  to  them  for  the  amount. 
The  fact  that  the  makers  of  the  notes  to  the  Bank  of  British 
Columbia  had  already  borrowed  money  and  loaned  it  to  the 
Chamber  of  Commerce  did  not  and  could  not  change  their  rela- 
tions to  each  other  or  to  the  plaintiff.  If  the  note  to  Green  is 
deemed  that  of  the  pei-sons  who  signed  it  as  individual  makers, 
then  it  follows,  since  there  was  no  difference  in  the  relations  of 
the  makers  to  each  other,  to  the  Chamber  of  Commerce,  or  to 
John  Green,  that  they  were  and  are  joint  makers  of  the  note, 
and  the  law  of  principal  and  surety  has  no  application.  The 
plaintiff  is  not  entitled  to  the  relief  prayed  for,  nor  to  any 
relief  as  to  the  John  Green  note,  and,  conceding  plaintiff's 
claim  that  the  Breck  note  stands  upon  the  same  footing  as  the 
Green  note,  he  is  not  entitled  to  relief  as  to  that  note. 

*  *  If,  however,  the  view  of  the  court  is  the  correct  one,  it  be- 
comes necessary  to  further  consider  the  facts  in  the  case. 
Among  the  notes  outstanding  March  15,  1895,  the  date  of  the 
Green  note,  upon  which,  in  equity,  the  Chamber  of  Commerce 
was  the  principal  debtor,  and  defendant  Ladd  a  surety,  were 
the  twenty-eight  notes  already  particularly  mentioned,  aggre- 
gating about  $60,000,  one  note  to  Donald  Macleay  for  $10,000, 
and  one  to  Kenneth  Macleay  for  $5,000.  The  $20,000  repre- 
sented by  the  Green  note  was  paid  in  to  the  corporation  treas- 
ury, and  disbursed  for  corporation  purposes.  Therefore,  as 
between  the  signers  and  the  Chamber  of  Commerce,  the  latter 
is  the  principal,  and  the  former  sureties.  The  relation  of 
plaintiff  and  defendant  Ladd  to  each  other  remains  to  be  con- 
sidered. The  minutes  of  the  meeting  of  the  finance  committee 
show  the  transaction  to  have  been  one  of  the  corporation,  con- 
ducted in  the  usual  manner.  The  persons  present  in  the  meet- 
ing were  regular  members  of  the  committee,  and  empowered  to 
act  for  the  corporation.  Acting  in  that  capacity,  the  conmiittee 
negotiated  a  loan  for  the  Chamber  of  Commerce  for  the  pur- 
pose of  paying  certain  indebtedness  of  the  Chamber  of  Com- 
merce, then  due  and  pressing.  The  taxes  assessed  upon  the 
corporate  property  constituted  the  indebtedness  of  the  Cham- 


July,  1902.]  Hughes  v.  Ladd.  131 

ber  of  Commerce,  and  the  notes  of  Donald  Macleay,  Kenneth 
Macleay,  the  twenty-eight  notes  mentioned,  were,  as  we  have 
seen,  indebtedness  of  the  Chamber  of  Commerce,  and  presently 
due.  It  was  competent  for  the  Chamber  of  Commerce  to  pay 
any  of  its  indebtedness  then  outstanding,  so  far  as  it  had  or 
could  procure  the  means  so  to  do.  If  it  retired  any  indebted- 
ness upon  which  persons  had  signed  as  sureties,  such  persons 
would  of  necessity  be  released  from  liability  so  far  as  payment 
was  made.  The  act  of  the  principal  would  thus  exonerate  the 
sureties,  and  any  surety  can  rely  upon  the  act  and  transaction 
of  the  principal  unless  precluded  from  so  doing  by  his  own 
fraud  or  misconduct.  No  circumstances  appear  from  the  evi- 
dence tending  to  show  plaintiff  was  misled  or  in  any  manner 
deceived  by  defendant  Ladd  or  by  any  one  at  the  time  he 
became  a  signer  of  the  Green  note.  At  the  committee  meeting 
March  15,  1895,  all  persons  assembled  assumed  to  be  acting,  as 
it  was  their  official  duty  to  act,  for  the  Chamber  of  Commerce ; 
and  there  is  no  testimony  in  the  case  to  support  the  contention 
that  the  members  of  the  committee  were  deliberately  violating 
their  trust,  and  acting  for  their  personal,  private  interest. 
Nothing  was  said  at  the  meeting  from  which  such  an  inference 
can  be  .drawn.  No  representation  was  made  to  any  one  at  any 
time  that  this  money,  when  borrowed,  was  not  to  be  placed  in 
the  treasury  of  the  corporation ;  nor  was  there  any  representa- 
tion that  the  money,  when  in  the  corporate  treasury,  was  to  be 
disposed  of  otherwise  than  in  the  manner  provided  in  the  by- 
laws for  the  transaction  of  corporate  business.  No  other 
method  was  in  fact  adopted.  The  plaintiff  did  not  disclose  to 
the  other  persons  acting  with  him  in  the  committee  the  differ- 
ence, if  any,  between  his  position  and  theirs  with  respect  to  the 
indebtedness  of  the  Chamber  of  Commerce.  The  others  made 
no  statement  to  him  inconsistent  with  the  prompt  and  orderly 
transaction  of  the  business  for  which  they  were  assembled.  It 
does  not  appear  from  the  evidence  that  the  ultimate  disposition 
of  the  money  borrowed  was  a  condition  precedent  to  plaintiff's 
signature  on  the  note.  It  must,  in  the  present  state  of  the 
record,  be  conclusively  presumed  that  plaintiff'  signed  the  note 
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to  the  end  that  the  money  should  be  paid  into  the  corporation 
treasury,  and  then  be  disbursed  according  to  the  by-laws. 

2.  *  *  After  he  borrowed  the  money  and  certain  collections  of 
rent,  etc.,  had  accumulated  in  the  hands  of  the  treasurer  of  the 
Chamber  of  Commerce,  through  a  warrant  drawn  by  authority 
of  the  Chamber  of  Commerce  $5,000  was  paid  defendant  Ladd, 
and  by  him  applied  to  the  payment  of  interest  due  on  the  said 
twenty-eight  notes.  It  is  contended  this  $5,000  was  part  of  the 
money  secured  by  the  Green  loan,  and  by  receiving  the  same 
defendant  Ladd  waa  benefited ;  that  plaintiff  received  no  pay- 
ment, and  therefore  was  not  benefited ;  that  in  consequence  de- 
fendant Ladd  is,  in  law,  a  principal  on  the  Green  note,  as  to 
plaintiff.  Defendant  Ladd  did  not  receive  any  of  the  Green 
loan  through  the  execution  of  the  contract  to  which  plaintiff 
and  defendant  Ladd  were  parties.  That  transaction  was  com- 
pleted when  tlie  note  was  made  and  delivered,  and  the  money 
therefor  received.  At  the  completion  of  the  contract,  John 
Green  had  the  note,  which  in  equity  is  that  of  the  Chamber  of 
Commerce  as  principal,  and  the  group  of  persons  who  signed  it 
are  sureties;  and  the  Chamber  of  Commerce  had  the  money 
represented  by  the  face  of  the  note,  viz.,  $20,000.  No  benefit 
had  passed  to  any  of  the  sureties  on  the  note.  The  claim^is  that 
because  the  principal  elected,  after  receiving  the  money,  to  pay 
part  of  a  debt  justly  due  and  owing  to  defendant  Ladd,  the 
payment,  under  the  circumstances,  must  be  deemed  a  benefit 
derived  through  and  by. means  of  the  original  contract,  that 
is, "the  note.  Defendant  Ladd  did  not  receive  the  money  paid 
to  him  by  the  warrant  because  of  the  making  of  the  note  to 
Green,  but  because  he  gave,  as  consideration  for  the  money 
represented  by  the  warrant,  credit  upon  notes  in  equity  the 
indebtedness  of  the  Chamber  of  Commerce  to  defendant  Ladd. 
Such  a  transaction  does  not  fall  within  the  principle  of  the 
authorities  citied  and  relied  upon  by  plaintiff.  Plaintiff,  when 
he  signed  the  Green  note,  may  or  may  not  have  believed  that, 
by  reason  of  the  bond  to  the  New  York  Life  Insurance  Com- 
pany, he  was  liable  as  a  surety  for  the  full  amount  of  the 
indebtedness  then  outstanding,   for  which  the  persons  who 
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signed  as  cosureties  with  him  were  in  fact  liable.  That  is  now 
immaterial.  The  Supreme  Court,  in  Ladd  v.  Chamber  of  Com- 
merce, 37  Or.  49  (60  Pac.  713,  61  Pac.  1127,  62  Pac.  208),  has 
decided  plaintiff  is  not  liable  upon  any  note  he  did  not  sign. 
Unless  it  be  made  to  appear  that  by  means  of  the  Green  note, 
without  other  consideration,  defendant  Ladd  obtained  a  ben- 
efit, it  is  immaterial  to  plaintiff  in  the  present  suit  what  the 
Chamber  of  Commerce  did  with  the  money  it  obtained  from 
John  Green.  Suppose,  for  example,  it  had  purchased  property 
from  defendant  Ladd  with  some  or  all  of  the  Green  money ;  it 
could  not  be  successfully  contended  such  a  transaction  should 
be  held  to  constitute  a  benefit  to  defendant  Ladd,  or  warrant 
the  conclusion  that  thereby  defendant  Ladd  became  a  principal 
as  to  plaintiff.  Yet  it  could  be  said  in  a  certain  sense,  in  such 
a  case,  defendant  Ladd  received  a  benefit,  because  the  Cham- 
ber of  Commerce  might  have  been  unable  to  buy  if  the  loan 
had  not  been  secured,  and  it  may  be  assumed  the  seller  would 
gain  a  profit  on  the  sale.  The  Breck  note  was  made  by  the 
Chamber  of  Commerce,  and  the  money  received  therefor  deliv- 
ered to  the  treasurer  of  the  corporation  and  disbursed  by  the 
Chamber  of  Commerce.  It  was  used  to  pay  taxes  assessed 
against  its  property  and  then  due.  The  obligation  was,  within 
the  rule  stated,  in  equity,  that  of  the  Chamber  of  Commerce, 
as  principal,  and  the  other  signers  were  its  sureties. 

3.  **It  is  contended  defendant  Ladd  was  benefited  by  the 
payment  of  the  taxes,  and  the  plaintiff  was  not  benefited,  be- 
cause, if  the  taxes  were  not  paid,  the  New  York  Life  Insurance 
Company  would,  if  the  taxes  remained  unpaid,  foreclose  the 
first  mortgage  on  the  corporate  property,  and  thereby  defend- 
ant Ladd  would  be  deprived  of  all  opportunity  to  collect  any 
part  of  the  money  due  him,  because  the  Chamber  of  Commerce 
possessed  no  property  except  that  covered  by  the  mortgage, 
'i'he  evidence  does  not  show  that  defendant  Ladd  either  directly 
or  indirectly  received  one  dollar  or  any  benefit  from  the  Cham- 
ber of  Commerce  as  a  result  of  the  payment  of  the  taxes  with 
the  Breck  money.  If,  however,  it  be  contended,  the  benefit  con- 
sists in  the  fact  that  the  debtor  was  left  in  possession  of  its 
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property  not  foreclosed,  and  therefore  presumably  more  likely 
to  pay  its  debts,  and  save  its  property  ultimately  for  the  benefit 
of  its  general  creditors,  then  each  person  who  was  at  the  time  a 
creditor  or  stockholder,  and  every  person  who  might  become 
liable  as  surety  for  the  corporation,  was  interested  and  pre- 
sumably benefited.  They  might  not  be  in  fact  equally  bene- 
fited, but  the  law  draws  no  distinction  between  beneficiaries. 
Plaintiff  and  defendant  Ladd  are  stockholders  in  the  Chamber 
of  Commerce.  Both  are  signers  on  the  Green  note,  outstanding 
when  the  Breck  note  was  made.  The  plaintiff  cannot,  for  these 
reasons,  assert  that  defendant  Ladd  is  as  to  him  a  principal  on 
the  Breck  note.  But  aside  from  these  considerations,  the  court 
believes,  where  it  appears  the  principal  received  the  borrowed 
money,  and  neither  of  the  sureties  received  any  part  of  it,  the 
inquiry  is  ended,  and  the  liability  of  the  sureties  fixed  and 
established. 

**Let  findings  and  decree  be  entered  for  defendants.  All 
concur."  Appibmed. 

Decided  20  October;  rehearing  denied  8  December,  1902. 

BOSS  V.  POBTULND. 

[70  Pac.  378.] 

BviDENOB  OF  Assessment  of  City  Taxes. 

1.  An  examination  of  the  evidence  shows  that  the  taxes  levied  by  the  City 
of  Portland  on  the  mortgages  in  question,  which  appear  on  the  county  tax 
rolls  for  1891  and  1893,  were  in  fact  for  the  years  1890  and  1892,  and  were 
levied  before  the  mortgages  were  released,  and  before  the  repeal  of  the  mort- 
gage tax  law. 

Municipalities — Application  of  State  Tax  Laws  by  Rhfkrbnce. 

2.  Where  a  city  Is  authorized  by  its  charter  to  assess  and  collect  taxes  for 
city  purposes  upon  the  property  within  Its  limits  taxable  for  state  and 
county  purposes,  and  to  that  end  to  procure  a  copy  of  the  assessment  of  such 
property  i.rom  the  county  roll,  and  submit  the  list  so  obtained  to  a  certain 
committee  for  equalization,  the  effect  of  the  assessment  and  levy  of  a  tax  by 
the  city,  based  on  such  list.  Is  the  same  as  the  effect  of  such  proceedings  by  a 
county. 

From  Multnomah :  Alfred  F.  Sears,  Jr.,  John  B.  Cleland 
and  Melvin  C.  George,  Judges,  in  joint  session. 

This  is  a  suit  by  J.  Thorbum  Ross,  trustee,  against  the  City 
of  Portland,  to  enjoin  the  enforcement  of  and  collection  of 
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certain  taxes,  which  are  claimed  to  be  clouds  on  the  title  to  cer- 
tain real  property.  The  complaint  alleges,  in  effect,  that  the 
defendant  is  a  municipality ;  that  plaintiff  is  the  owner  and  in 
possession  of  certain  lots  situate  therein,  which,  during  the 
years  1891,  1892,  and  1893,  and  prior  thereto,  were  owned  by 
and  in  possession  of  one  P.  A.  Marquam,  plaintiff's  predecessor 
in  title;  that  Marquam  and  wife,  on  May  21,  1888,  May  30, 
1889,  and  June  24, 1890,  executed  and  delivered  to  the  German 
Savings  &  Loan  Society  three  mortgages  upon  the  property  to 
secure  $55,000,  $50,000,  and  $15,000,  respectively,  which  were 
duly  recorded,  and  constituted  liens  thereon;  that  all  of  said 
mortgages  were  on  the  thirteenth  day  of  February,  1891,  dis- 
charged, and  duly  satisfied  of  record ;  that  on  the  seventh  day 
of  February,  1891,  Marquam  and  wife  executed  and  delivered 
to  one  James  Phelan  a  mortgage  upon  said  property  to  secure 
the  sum  of  $125,000,  which,  being  duly  recorded,  became  a  lien 
thereon ;  that  for  the  year  1891  the  three  mortgages  given  to 
the  German  Savings  &  Loan  Society  were  assessed  by  the  city 
auditor,  and  a  tax  levied  upon  them  in  the  aggregate  sum  of 
$675,  and  for  the  year  1893  the  Phelan  mortgage  was  assessed 
by  the  same  officer,  and  a  tax  levied  thereon  in  the  sum  of 
$1,250,  and  that  no  part  of  said  taxes  has  ever  been  paid.  It 
is  further  alleged,  in  general  terms,  that  the  act  of  the  legisla- 
tive assembly  of  1882,  approved  October  26th  of  that  year, 
commonly  known  as  the  ** Mortgage  Tax  Law,"  was  unconsti- 
tutional and  void,  as  in  contravention  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States ;  that  the 
defendant  claims  a  lien  upon  the  property  by  virtue  of  said 
assessments,  and  that  such  claim  constitutes  a  cloud  upon 
plaintiff's  title;  wherefore  it  is  prayed  that  the  defendant  be 
enjoined  from  attempting  to  enforce  such  levies  against  plain- 
tiff's said  property.  To  this  complaint  a  general  demurrer  was 
interposed,  assigning,  among  other  reasons  therefor,  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
suit,  and,  being  sustained,  a  decree  was  entered  dismissing  the 
suit,  and  plaintiff  appeals.  Affirmed. 
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For  appellant  there  was  a  brief  over  the  names  of  J,  Thor- 
burn  Ross,  E,  B.  Seabrook  and  William  A,  Munly,  with  an 
oral  argument  by  Mr.  Seabrook  and  Mr.  Munly. 

For  respondent  there  was  a  brief  over  the  names  of  Joel  M. 
Long  and  Ralph  R,  Duniway,  with  an  oral  argument  by  Mr, 
Lawrence  A,  McNary,  City  Attorney. 

Mb.  Justice  Wolverton,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

1.  The  abstract  of  the  clerk  or  recorder  of  conveyances  in 
each  county  of  mortgages,  deeds  of  trust,  etc.,  remaining  un- 
satisfied on  July  1st  of  each  year  was,  under  the  mortgage  tax 
law,  made  the  basis  for  the  assessment  thereof  for  the  current 
year:  Hill's  Ann.  Laws,  §  2755.  As  a  further  premise,  this 
law  was  repealed  on  February  10,  1893,  the  repeal  becoming 
effective  after  the  approval  of  the  Governor.  Arguing  from 
these  premises,  it  is  submitted  by  counsel  for  plaintiff  that, 
aside  from  any  question  of  a  lien  imposed  by  the  mortgage  tax 
upon  the  premises,  the  complaint  states  a  cause  of  suit,  because 
it  is  alleged  that  the  German  Savings  &  Loan  Society's  mort- 
gages assessed  for  the  year  1891  were  paid  and  satisfied  of 
record  in  February  of  that  year,  and  before  it  became  the  duty 
of  the  recorder  of  Multnomah  County  to  deliver  the  abstract  to 
the  assessor,  thus  showing  the  invalidity  of  the  tax  for  that 
year;  and  that  as  to  the  Phelan  mortgage  the  law  authorizing 
the  tax  was  repealed  early  in  the  year  in  which  it  is  alleged 
to  have  been  assessed,  and  therefore  that  there  was  also  no 
substantial  basis  for  its  assessment.  Under  the  general  law  the 
assessor  was  required  to  make  up  and  deliver  the  rolls  to  the 
board  of  equalization  for  its  action  on  or  before  the  last  Mon- 
day in  August,  and  the  county  court  was  required  at  its  Sep- 
tember term  to  levy  the  tax,  so  that  the  assessment  was  made 
and  levied  within  the  year.  Under  the  city  charter  of  1882, 
and  the  ordinances  in  force  at  the  time  the  tax  upon  the 
savings  and  loan  society's  mortgages  was  levied,  the  auditor 
was  required  to  make  up  the  list  or  roll  on  or  before  December 
1st  of  each  year,  and  upon  the  filing  thereof  it  became  his  duty 
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to  give  notice  that  the  same  would  remain  open  for  inspection 
until  the  first  day  of  January  following,  prior  to  which  time  all 
applications  for  corrections  of  error  should  be  filed.  It  was 
further  provided  that,  when  the  roll  was  fully  revised  and  cor- 
rected, all  general  and  special  taxes  levied  should  be  extended 
thereon  by  tJie  auditor :  City  Charter,  §  53  (Laws  1882,  p.  157) ; 
Ordinance  No.  2923  (Laws  of  City  of  Portland  1886,  p.  90). 
From  these  provisions  it  will  appear  that,  while  both  the 
assessment  and  levy  for  county  purposes  were  made  in  the 
same  year,  the  levy  for  the  municipality  was  made  the  year 
following,  and  the  tax  was  designated  upon  the  roll  as  that  of 
the  latter  year.  So  that  in  denominating  the  tax  on  the  savings 
and  loan  society's  mortgages  as  of  1891  the  pleader  unques- 
tionably refers  to  the  assessment  of  1890,  which  culminated  in 
a  completed  levy  in  1891,  in  which  latter  year  the  tax  was  col^- 
lectible.  While  like  conditions  do  not  obtain  as  it  relates  to 
the  Phelan  mortgage,  the  assessment  and  levy  for  municipal 
purposes  having  been  made  in  the  same  year,  yet  the  former 
practice  evidently  continued,  and  the  tax  was  designated  as  of 
the  year  in  which  it  was  collectible,  so  that  the  pleader  in  this 
instance  has  denominated  the  tax  as  that  of  1893.  The  refer- 
ence is  without  doubt  to  the  assessment  and  levy  of  1892, 
otherwise  the  pleader  is  without  a  case  upon  the  facts.  In  this 
view  and  understanding  of  the  situation,  and  the  taxes  involved 
in  the  controversy,  the  contention  of  counsel  is  not  available. 
This  brings  us  to  the  real  merits  of  the  controversy,  which  is 
resolved  into  one  purely  of  law. 

2.  At  this  juncture  plaintiff  insists  that  the  assessments 
made  by  the  city  did  not  give  a  lieii  upon  the  real  estate  de- 
scribed in  the  complaint,  and  therefore  that  the  tax  could  not 
be  enforced,  except  as  against  the  mortgagees  personally.  The 
mortgage  tax  law  provided,  among  other  things,  that  a  mort- 
gage, deed  of  trust,  etc.,  should  be  assessed  and  taxed  to  the 
owner  of  such  security  and  debt  in  the  county,  city,  or  district 
in  which  the  land  or  real  property  affected  by  such  security 
was  situated,  and  that  the  tax  so  assessed  and  levied  should  be 
a  lien  thereon:  Hill's  Ann.  Laws,  §  2755.     This  statute  has 
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received  judicial  construction,  and  it  is  now  settled  that  an 
assessment  for  state  and  county  purposes  in  pursuance  of  its 
provisions  impressed  a  lien  upon  the  mortgagee's  interest  in 
the  land  obtained  by  virtue  of  the  mortgage,  and  that  such 
interest  was  liable  for  the  tax,  and  may  be  sold  for  the  enforce- 
ment thereof,  as  real  property  is  sold  for  a  like  purpose.  Upon 
principles  of  public  justice  the  law  will  not  permit  a  merger  of 
the  mortgagee's  interest  with  the  fee  or  legal  estate  through 
payment  and  cancellation  of  the  mortgage,  unless  the  ta^  has 
been  fully  satisfied.  The  assessment  and  levy  in  the  manner 
designated  impresses  the  lien,  which  continues  as  it  pertains  to 
the  interest  of  the  mortgagee  in  the  premises  until  the  tax  is 
discharged ;  and  it  is  this  interest,  carved  out  of  the  fee  or  legal 
estate,  which  is  the  subject  of  sale,  and  the  assessment  and  levy 
affected  the  mortgagee's  interest  in  the  fee  in  proportion  as  the 
magnitude  of  the  mortgage  involved  it :  Dekum  v.  Multnomah 
County,  38  Or.  253  (63  Pac.  496) ;  AUiayvce  Trust  Co,  v.  Mult- 
nomah County y  38  Or.  433  (63  Pac.  498) ;  Samtigs  &  Loan  Soc. 
V.  Multnomah  County,  169  U.  S.  421  (18  Sup.  Ct.  392).  The 
mode  of  assessment,  except  to  designate  what  property  and  to 
whom  it  should  be  assessed,  was  not  prescribed  by  the  mort- 
gage tax  law.  This  was  left  to  the  general  law  covering  the 
subject-matter  of  assessment  and  taxation;  and  the  lien  was 
acquired  by  means  of  the  procedure  available  in  such  assess- 
ments for  county  purposes.  Turning  now  to  the  charter  of 
the  City  of  Portland,  by  authority  of  which  both  assessments 
complained  of  were  made,  we  find  that  the  common  council 
was  authorized  and  empowered  to  assess,  levy,  and  collect  taxes 
for  general  municipal  purposes  upon  property,  both  real  and 
personal,  taxable  by  law  for  state  and  county  purposes:  Laws 
1882,  p.  150  (Portland  City  Charter),  as  amended  by  Laws 
1885,  p.  408,  and  Laws  1891,  p.  802.  Under  this  grant  of  au- 
thority it  is  conceded  by  plaintiff  that  the  city  authorities  were 
given  power  to  assess  mortgages,  deeds  of  trust,  etc.,  and  there- 
fore that  the  mortgages  designated  in  the  complaint  were  prop- 
erly assessed  to  the  owners  thereof ;  but  the  effect  of  the  assess- 
ment as  constituting  a  lien  upon  the  pmperty  of  plaintiff  is 
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challenged,  and  this  upon  the  ground  that  the  city  was  no- 
where, by  the  provisions  of  its  charter,  authorized  to  impress 
such  a  lien,  and  that  it  could  not  have  been  so  impressed  with- 
out such  requisite  authority.  Pursuing  the  charter  of  1882 
further,  we  find  that  it  was  made  the  duty  of  the  auditor  (and 
in  this  respect  it  was  not  changed  by  the  amendment  of  1885) 
to  make  out  a  list  of  taxable  property  within  the  limits  of  the 
city,  which  list  was  to  be  taken  from  the  assessment  roll  for 
Multnomah  County;  and  when  the  roll  was  thus  made  up  he 
was  required  to  certify  and  deliver  it  to  the  committee  on  ways 
and  means  of  the  common  council  for  equalization,  as  there- 
after provided  for :  Laws  1882,  p.  157.  The  manner  and  mode 
of  assessment  prescribed  was,  therefore,  in  effect,  to  adopt  the 
assessment  made  by  the  assessor  of  Multnomah  County  under 
the  general  law,  and  logically  was  the  same  thing  as  if  it  were 
made  directly  under  the  requirements  of  such  general  law. 

Portland  City  Charter  1891,  §  55  (Laws  1891,  p.  811),  pro- 
vided that  the  city  assessor  should,  immediately  after  his 
election  and  qualification,  procure  from  the  auditor  a  blank 
•  assessment  roll,  and  proceed,  as  provided  by  the  general  laws  of 
Oregon,  for  the  assessment,  valuation,  and  listing  of  property 
for  state  and  county  purposes,  and  assess  all  taxable  property 
in  the  city,  both  real  and  personal,  but  that  no  deduction  on 
account  of  indebtedness  should  be  made,  except  indebtedness 
within  the  City  of  Portland.  Thus  this  charter  not  only  ex- 
pressly required  that  all  property  taxable  by  law  for  state  and 
county  purposes  should  be  assessed,  but  that  the  mode  and 
manner  of  assessment,  valuation,  and  listing  of  property  pro- 
vided by  the  general  laws  of  Oregon  for  state  and  county  pur- 
poses should  be  adopted  and  pursued.  Now,  finding  like  prop- 
erty assessable  by  a  like  mode  and  manner  in  both  jurisdictions, 
why  is  not  the  result  the  same?  In  the  one  jurisdiction  the 
assessment  and  taxation  of  mortgages  by  the  method  prescribed 
impresses  a  lien  upon  the  mortgagee's  interest  in  the  realty 
mortgaged.  Why  should  not  the  same  result  follow  in  the  other 
jurisdiction,  when  the  same  method  is  required  to  be  pursued  1 
In  other  words,  having  adopted  the  same  scheme  of  assessment 
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and  taxation,  why  do  not  the  same  results  follow  by  an  ob- 
servance of  its  terms  and  conditions  in  practice!  Logically, 
there  is  but  one  answer.  The  property  of  the  lien  necessarily 
attaches  when  the  mode  and  manner  pointed  out  is  observed, 
whether  it  is  under  the  one  jurisdiction  or  the  other.  By  the 
language  of  the  charter,  making  appropriate  reference  to  the 
general  laws  for  the  purpose  of  assessment  and  taxation,  there 
is  adopted  and  read  into  it  such  general  laws,  and  the  effect  of 
the  assessment  in  either  jurisdiction  is  the  same  in  impressing 
the  lien  for  taxes  levied. 

Nor  are  we  without  authority  for  this  position.  In  Welch  v. 
City  of  Astoria,  26  Or.  89  (37  Pac.  66),  where  the  city  charter 
authorized  the  assessment  of  property  to  be  made  in  the  man- 
ner prescribed  by  law  for  assessing  property  for  state  and 
county  purposes,  it  was  held  that  the  mortgages  were  subject  to 
taxation  for  municipal  purposes.  The  matter  of  the  lien,  how- 
ever, was  not  then  called  in  question.  But  authority  conferred 
by  the  charter  of  a  municipality  to  assess  taxes  upon  the  free- 
holders and  inhabitants  thereof  ** according  to  law"  means 
according  to  the  provisions  and  principles  of  the  general  law  in 
force  at  the  time  the  assessment  was  made:  2  Dillon,  Mun. 
Corp.  (4  ed.)  §  772.  The  doctrine  of  this  text  has  the  authority 
of  Ontario  Bank  v.  Bunnell,  10  Wend.  186,  and  City  of  Buffalo 
V.  Le  Couteulx,  15  N.  Y.  451.  In  the  case  of  American  Transp, 
Co.  V.  City  of  Buffalo,  reported  as  a  footnote  to  Mayor  of  Troy 
V.  Mutual  Bank,  20  N.  Y.  387,  Chief  Justice  Denio  says: 
**  Where  cities  and  incorporated  villages  are  authorized  by 
their  charters  or  by  law  to  lay  taxes  for  municipal  objects,  the 
Revised  Statutes  have  no  primary  application  to  the  case ;  but, 
inasmuch  as  convenience  and  propriety  require  that  the  princi- 
ples of  taxation  should  be  uniform,  the  general  provisions  of 
law  contained  in  the  Revised  Statutes  are  usually  applied  by 
words  of  reference  contained  in  the  city  or  village  charters. 
The  last  assessment  roll,  under  the  general  law,  is  generally 
directed  to  be  copied,  or  in  some  other  way  the  rules  which  gov- 
ern in  ordinary  cases  are  required  to  be  observed  in  the  assess- 
mnt  and  collection  of  the  city  or  village  tax.  Where  the  general 
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law  is  made  applicable  in  this  way,  any  change  in  the  law 
would  produce  a  corresponding  change  in  the  method  of  taxa- 
tion by  municipal  corporations,  the  reference  being  to  the  law 
as  it  shall  exist  for  the  time  being."  To  the  same  purpose,  see 
Hayden  v.  Foster,  13  Pick.  492.  Thus  we  conclude  that  the  city 
charters  under  consideration  authorized  the  assessment  and 
taxation  of  like  property  in  the  mode  and  manner  prescribed 
by  the  general  law,  and  whatever  mode  and  manner  was 
thereby  prescribed  at  the  time  of  the  assessment  and  levy  be- 
came pro  hac  vice  the  one  to  be  observed  and  followed  by  the 
mnuicipality,  and  the  result  was  to  give  as  full  effect  to  the 
general  law  in  conferring  the  lien  as  if  the  assessment  was 
made  for  state  and  county  purposes.  The  law  and  the  effect 
were  logically  the  same,  whether  administered  by  the  state  or 
the  municipality,  and  the  lien  as  a  property  or  characteristic 
of  the  assessment  and  taxation  of  mortgages  followed  in  either 
event. 

These  considerations  render  inapplicable  plaintiff's  conten- 
tion that  the  mortgage  tax  law,  read  in  the  light  of  the  decision 
of  this  court  in  Warren  v.  Crosby,  24  Or.  558  (34  Pac.  661),  is 
unconstitutional  and  void  as  impairing  the  obligation  of  con- 
tracts. The  law  alluded  to,  as  we  have  seen,  was  not  directly 
or  by  implication  amendatory  of  the  charters  under  considera- 
tion. The  language  oad  terms  of  the  charters  themselves  made 
the  mode  and  manner  prescribed  by  the  general  law  for  assess- 
ment and  taxation,  whatever  it  may  have  been  at  the  time,  that 
which  should  be  observed  by  the  municipal  authorities,  and  the 
doctrine  of  amendment  by  implication  or  interpretation  is 
without  relevancy  to  the  controversy.  The  decree  of  the  trial 
court  will,  therefore,  be  affirmed.  AFFmMED. 

Decided  20  October ;  rehearing  denied  8  December,  1002. 

liJEVE  V.  FSAZIBB.  .-- 

[70  Pac.  376.]  L«_617| 

RiePLEYIN SATISr ACTION  OF  JUDOMBNT  BY   DBLIVEBY. 

A  delivery  of  the  property  described  in  a  replevin  Judgment  to  the  person 
entitled  thereto  is  a  satisfaction  of  the  Judgment,  and  a  delivery  to  one  of  a 
firm  is  a  delivery  to  them  all,  and  entirely  satisfies  the  Judgment. 
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From  Multnomah :  Arthur  L.  Frazer,  Judge. 

This  is  an  appeal  from  an  order  quashing  a  writ  of  execu- 
tion issued  on  a  judgment  rendered  in  favor  of  the  plaintiffs 
J.  Leve  and  J.  Adler,  partners  doing  business  as  Leve  &  Adler, 
and  against  the  defendant  F'razier,  sheriff,  in  an  action  to 
recover  possession  of  a  certain  miscellaneous  lot  of  junk, 
divided  by  the  complaint  into  thirty-six  separate  lots,  and 
described  as  *  *  65  tons  of  cast  iron,  of  the  value  of  $1,235 ;  4,500 
lbs.  of  brass  and  copper,  of  the  value  of  $526.50 ;  6  tons  R.  iron, 
of  the  value  of  $87;  800  lbs.  old  lead,  of  the  value  of  $30; 
200  lbs.  zinc,  of  the  value  of  $7,"  etc.  The  answer  in  the 
action  denied  the  plaintiffs'  ownership  and  right  to  the  posses- 
sion of  the  property,  averred  that  it  belonged  to  one  C.  Leve, 
and  was  seized  by  the  defendant,  as  sheriff,  under  a  writ  of 
attachment  issued  in  an  action  brought  by  one  Marks  against 
Leve,  but  did  not  put  in  issue  the  quantity  or  value  of  the 
property  as  set  out  in  the  complaint.  The  trial  resulted  in  a 
verdict  **that  the  plaintiffs  are  entitled  to  the  possession  of 
the  personal  property  described  in  the  complaint,  and,  in  case . 
the  delivery  cannot  be  had,  to  recover  the  sum  of  $2,910,821/^, 
the  value  thereof.''  A  judgment  was  subsequently  rendered 
against  the  defendant  in  substantially  the  same  language  as 
the  verdict,  and  execution  issued  thereon,  reciting  the  recovery 
of  a  judgment  for  the  immediate  possession  of  the  property, 
describing  it  as  in  the  complaint,  or  for  its  value  in  case  a 
return  could  not  be  had,  and  commanding  the  officer  to  deliver 
possession  of  the  property  so  described  to  the  plaintiffs,  or, 
if  delivery  could  not  be  had,  to  satisfy  the  sum  of  $2,910.82V^, 
the  value  thereof,  out  of  the  property  of  the  defendant.  This 
writ  was  executed  by  the  coroner,  who  certified  that  he  was 
able  to  find  only  a  portion  of  the  several  items  of  property 
described  in  the  complaint  and  the  writ,  amounting  in  value  to 
$1,542.82,  at  the  rate  per  pound  or  piece  estimated  from  the 
(luantity  and  value  stated  in  the  complaint.  Thereafter  an 
alias  execution  was  issued  for  $1,194.82,  the  balance  due  on  the 
judgment  after  crediting  thereon  the  property  obtained  on  the 
first  writ  at  the  valuation  placed  thereon  by  the  coroner,  and 
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$240.28  for  property  sold  by  the  sheriff.  The  defendant  moved 
to  quash  the  alias  writ  on  the  grounds:  (1)  That  the  defend- 
ant had  delivered  all  the  property  to  the  plaintiffs  that  he 
received  under  the  writ  of  attachment;  (2)  that  the  verdict  of 
the  jury  on  which  the  judgment  is  based  should  have  separately 
valued  each  separate  article;  and  (3)  that  the  shortage,  if  any, 
in  weight  or  measurement,  in  any  lot  separately  valued  in  the 
complaint,  cannot  be  ascertained,  and  therefore  the  receipt  by 
the  plaintiffs  under  the  first  execution  of  a  part  of  the  several 
lots  is  a  satisfaction  of  the  judgment  and  execution.  The  mo- 
tion was  allowed,  and  the  plaintiffs  appeal.  Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argument  by 
Mr.  Miltm  W.  Smith, 

For  respondent  there  was  a  brief  over  the  name  of  Pipes  <& 
Tifft,  with  an  oral  argument  by  Mr,  Martin  L,  Pipes, 

Mr.  Justice  Bean,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

The  points  principally  relied  on  to  sustain  the  judgment  of 
the  court  below  are :  first,  that  as  neither  the  verdict  nor  the 
judgment  pretended  to  value  the  specific  articles  received  by 
the  plaintiffs  under  the  first  writ,  or  those  not  received,  it  was 
not  competent  for  the  court  or  the  plaintiffs  arbitrarily  to  fix 
such  valuations,  or  to  determine  what  amount  should  be  cred- 
ited on  the  judgment,  or  the  amount  due  thereon,  and  the 
plaintiffs,  having  split  up  their  demand  by  receiving  and 
accepting  parts  of  these  heterogeneous  lots,  have  made  it  impos- 
sible for  the  court  to  determine  the  value  of  the  balance ;  and, 
sec&nd,  that  the  record  shows  the  judgment  to  have  been  satis- 
fied. The  view  we  have  taken  of  the  second  question  renders 
unnecessary  an  examination  of  the  first.  Among  other  affi- 
davits filed  on  the  motion  to  quash,  were  those  of  the  deputy 
sheriff  who  attached  the  property,  and  J.  Leve,  one  of  the 
plaintiffs  herein.  The  fprmer  states,  among  other  things,  that 
he  had  delivered  to  the  plaintiffs,  or  to  the  coroner,  all  the 
property  received  by  the  sheriff  on  the  writ  of  attachment  or 
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involved  in  the  action ;  and  the  latter  that,  after  the  judgment 
was  obtained  against  the  defendant,  he,  without  the  consent  of 
the  aiBant,  and  against  his  protest,  **  turned  over  all  the  prop- 
erty described  in  the  complaint"  to  his  coplaintiff,  J.  Adler, 
**as  keeper,  in  trust  to  sell  and  turn  the  proceeds  thereof  into 
the  hands  of  the  said  defendant,"  and  that  Adler,  ** while  in 
possession  of  said  property  as  aforesaid,  disposed  of  large 
quantities  of  the  same  at  less  than  the  market  price,  and  large 
quantities  which  affiant  believes  the  said  Adler  has  not  ac- 
counted for."  It  thus  appears  that  after  the  rendition  of  the 
judgment  the  defendant  delivered  to  one  of  the  plaintiffs  all  of 
the  property  described  in  the  complaint,  and  this  necessarily 
operated  as  a  satisfaction  of  the  judgment.  The  defendant 
had  a  right,  under  the  law,  to  discharge  the  judgment  by  a 
delivery  of  the  property  to  the  plaintiffs  within  a  reasonable 
time  (Cobbey,  Repl.,  2^.,  §  1177 ;  Marks  v.  WUlis,  36  Or.  1,  78 
Am.  St.  Rep.  752,  58  Pac.  526),  and  he  could  be  compelled  to 
pay  its  value  only  in  case  he  failed  to  exercise  such  right.  The 
fact  that  it  may  have  been  delivered  to  one  of  the  plaintiffs  as  a 
keeper,  in  trust  to  sell,  could  not  change  the  legal  effect  of  the 
act  of  the  defendant  in  delivering  the  property  to  its  rightful 
owner.  Adler  was  one  of  the  owners,  entitled  to  the  possession 
of  the  property,  and  the  delivery  to  him  operated  ipso  facto  as 
a  satisfaction  of  the  judgment.  The  defendant  had  nothing  to 
do  with  the  alleged  hostility  of  the  plaintiffs  toward  each 
other.  He  owed  no  greater  duty  to  one  than  the  other,  and 
the  delivery  to  either  was  a  delivery  to  both.  As  they  were  co- 
plaintiffs,  equally  interested  in  the  judgment,  and  copartners 
in  the  property,  each  was  the  agent  of  the  other,  and  the  case 
stands  here  the  same  as  if  Adler,  the  person  to  whom  the  prop- 
erty was  delivered,  was  insisting  that  the  defendant  ought  to 
account  to  him  for  goods  which  he  himself  had  already 
received  and  disposed  of.  If  the  plaintiff  Leve  has  a  griev- 
ance, it  would  seem  to  be  against  his  coplaintiff,  and  not 
against  the  defendant.  If  Adler  has  received  the  property  in 
controversy,  and  applied  it  to  his  own  use,  the  remedy  of  his 
coplaintiff  is  in  some  proceeding  to  compel  him  to  account. 
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and  not  through  an  alias  execution  against  the  property  of 
the  defendant  issued  on  a  satisfied  judgment.  We  think  the 
motion  to  quash  was  properly  allowed,  and  the  judgment  of 
the  court  below  is  affirmed.  Affirmed. 


Decided  20  October,  1902. 

HOOVEB  V.  BABTIiBTT. 

[70  Pac  378.] 

Setting  Aside  Juikjmbnt — Adequate  Rekbdy  at  Law. 

Where  a  Judgment  was  based  solely  on  a  decree  that  was  void  because  It 
had  been  amended  without  Jurisdiction,  the  defeated  party  cannot  sue  In 
equity  to  set  aside  such  Judgment,  for  there  was  an  adequate  and  complete 
remedy  at  law  by  offering  the  original  decree,  from  an  Inspection  of  which  It 
would  have  been  apparent  that  the  amended  decree  was  void,  and  by  appeal- 
ing If  the  proffer  had  been  rejected. 

From  Harney :  Morton  D.  Cliffordi,  Judge. 

This  is  a  suit  by  Newt.  Hoover  against  Alice  L.  Bartlett  and 
her  husband  to  set  aside  a  judgment.  It  is  alleged,  in  sub- 
stance, that,  plaintiff  having  commenced  an  action  to  recover 
the  possession  of  certain  real  property  in  Harney  County,  Ore- 
gon, defendants,  at  the  trial  thereof,  were  permitted,  over  his 
objection,  to  introduce  as  their  only  evidence  a  certain  decree 
which  had  been  rendered  against  him  in  favor  of  the  defend- 
ant Alice  L.  Bartlett  (then  Hoover),  but  which  had  been 
amended,  without  notice  to  him,  at  a  subsequent  term  of  court, 
so  as  to  make  it  conclusive  against  his  recovery,  and  resulted  in 
a  verdict  and  judgment  against  him  in  said  action,  in  fraud  of 
his  rights,  and  prejudicial  to  his  interests.  A  demurrer  to  the 
complaint  on  the  ground  that  it  did  not  state  facts  sufScient 
to  constitute  a  cause  of  suit  having  been  sustained,  and  the  suit 
dismissed,  he  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  John  G. 
Saxton  and  Will  R.  King. 

For  respondent  there  was  a  brief  over  the  name  of  Parrish 
dk  Remhold. 

Mr.  Chief  Justice  Moore,  after  stating  the  facts  in  the 
preceding  terms,  delivered  the  opinion  of  the  court. 

42  OB.-10 
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The  amended  decree  given  in  evidence  was  undoubtedly 
void,  as  was  afterwards  held  in  Hoover  v.  Hoover,  39  Or.  456 
(65  Pac.  796).  The  demurrer  admits  the  allegations  of  the 
complaint  to  the  effect  that  the  introduction  of  this  evidence 
resulted  in  the  judgment  dismissing  the  action,  and  this  appeal 
presents  the  question  of  whether  or  not  plaintiff  had  a  plain, 
adequate,  and  complete  remedy  at  law  whereby  he  could  have 
been  relieved  from  the  judgment  rendered  against  him  in  con- 
sequence of  the  error  in  receiving  such  incompetent  evidence. 
It  is  argue<l  by  plaintiff's  counsel  that  no  remedy  at  law 
existed,  and  that  to  have  offered  in  evidence  the  original  judg- 
ment roll  in  the  said  case  of  Hoover  v.  Hoover,  at  the  trial  of 
the  action,  for  the  purpose  of  showing  that  the  amended  decree 
was  void,  and  to  have  objected  thereto  upon  that  ground, 
would  have  been  a  collateral  attack,  and  not  permissible ;  but 
that  this  suit,  having  been  instituted  to  secure  the  cancellation 
of  an  unconscionable  judgment,  is  a  direct  attack  thereon,  and, 
this  being  so,  the  court  erred  in  sustaining  the  demurrer  to  the 
complaint.  In  an  exhaustive  note  to  the  case  of  Morrill  v. 
MorrUl,  20  Or.  96  (23  Am.  St  Rep.  95,  25  Pac.  362,  11  L.  R.  A. 
155),  the  editors  of  the  American  State  Reports,  commenting 
upon  objections  interposed  to  the  introduction  in  evidence  of 
a  judgment,  an  examination  of  which  discloses  that  it  was  ren- 
dered without  jurisdiction  of  the  subject-matter  of  the  action 
or  of  the  person  of  the  defendant,  say :  *  *  In  these  cases  there 
is  no  attack  upon  the  judgment,  either  direct  or  collateral. 
That  which  was  offered  as  a  judgment  appears,  on  inspection, 
not  to  be  what  it  was  claimed  to  be,  and  no  necessity  arises  for 
attacking  it  in  any  manner. ' '  The  amended  decree,  being  void, 
could  not,  if  properly  object<?d  to,  bex?ome  a  foundation  of  the 
right  of  property,  inconsistent  with  the  original  decree;  and 
when  such  amended  decree  was  offered  in  evidence  it  was 
incumbent  upon  plaintiff,  if  he  would  have  avoided  the  effect 
thereof,  to  object  thereto,  and  to  save  an  exception  to  the 
action  of  the  court  in  admitting  it.  A  copy  of  the  amended 
decree  is  attached  to  the  complaint  herein,  and  shows  that  the 
change  was  made  at  a  subsequent  term  of  the  court,  but  it  does 
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not  appear  therefrom  that  the  amendment  was  secured  in  pur^ 
suanee  of  any  notice  to  the  plaintiff.  An  inspection  of  the 
judgment  roll  in  the  case  of  Hoover  v.  Hoover,  39  Or.  456 
(65  Pac.  796),  had  it  been  offered  in  evidence,  would  undoubt- 
edly have  disclosed  that  the  decree  complained  of  had  been 
made  without  notice,  thereby  rendering  it  void.  It  was  the 
duty,  therefore,  of  the  plaintiff  to  offer  such  judgment  roU  in 
evidence,  and  to  request  the  court  to  instruct  the  jury  thereon ; 
and,  if  it  failed  to  comply  therewith,  to  appeal  from  the  judg- 
ment dismissing  the  action  of  ejectment.  Such  appeal  would 
have  corrected  the  error;  but  as  plaintiff  by  such  means  had 
a  full,  adequate,  and  complete  remedy  at  law,  equity  is  power- 
less to  set  aside  such  judgment:  Hill's  Ann.  Laws,  §  380.  It 
follows  from  these  considerations  that  no  error  was  committed 
in  sustaining  the  demurrer,  and  hence  the  decree  is  aflSrmed. 

Affirmed. 


Decided  27  October ;  rehearing  denied  8  December,  1902. 

CABTEB  17.  WAKEMAN. 

[70  Pac.  393.]  _ 

42    U7l 
Pi^ADiNG — Obstructed  Easembnt.  845    *27l 

1.  An  action  for  damages  caused  by  obstructing  an  easement  may  be  ~42  147 
brouglit  by  any  one  in  possession  of  tlie  premises  to  which  the  right  is  appur-  »*7  212j 
tenant,  and  the  plaintiff  need  state  only  the  ownership  of  the  easement,  what 

It  is,  the  invasion  thereof,  andL^the  damages  caused. 

Consthuction  of  Pleading. 

2.  A  careful  consideration  of  the  aUegatlons  of  the  complaint  in  this  case 
has  satisfied  the  court  that  a  cause  of  action  for  interference  with  an  ease- 
ment has  not  been  stated. 

Prom  Jackson :  Hiero  K.  Hanna,  Judge. 

This  is  an  action  at  law  by  Nancy  Carter  against  Miles  S. 
Wakeman  to  recover  damages  resulting  from  the  alleged  ob- 
struction of  an  easement  claimed  by  plaintiff.  The  complaint 
is  lengthy  and  prolix,  and  we  give  it  in  substance,  condensing 
it  as  much  as  possible  without  obscuring  the  sense.  It  sets 
forth  that  plaintiff  is  now,  and  has  been  for  more  than  sixteen 
years  last  past,  in  the  lawful  and  quiet  possession  of  a  certain 
tract  of  land,  containing  160  acres  (particularly  describing  it), 
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with  the  exclusive  right  to  its  use,  together  with  all  water 
rights,  easements,  and  appurtenances  thereto  belonging  or  in 
any  wise  appertaining;  that  plaintiff  and  her  husband,  her 
predecessor  in  interest,  have  for  more  than  twenty  years  last 
past  been  using  the  premises  for  agricultural  purposes,  and 
have  irrigated  the  crops  produced  and  the  berries  and  orchard 
thereon  each  year  with  water  conveyed  to  and  upon  the  prem- 
ises through  a  ditch  constructed  across  defendant's  land;  that 
said  water  has  been  taken  and  appropriated  from  Pleasant 
Creek,  a  stream  flowing  through  both  the  lands  of  the  defend- 
ant and  plaintiff,  the  ditch  having  been  constructed  to  a  point 
on  defendant's  land  partly  by  him  and  partly  by  plaintiff's 
husband,  who  is  now  deceased,— having  died  in  the  year  1883, 
—and  from  said  point  extended  by  her  said  husband  through 
and  across  defendant's  land  to  and  upon  the  premises  occupied 
by  plaintiff;  that  ever  since  the  construction  of  said  ditch 
plaintiff's  husband  and  plaintiff  have  continuously  contributed 
toward  maintaining  and  keeping  it  in  repair  to  the  point  of 
extension,  from  whence  plaintiff  and  her  predecessor  solely 
maintained  and  kept  it  in  repair;  that  Pleasant  Creek,  at  the 
head  of  said  ditch,  afforded  more  water  each  year  than  was 
required  for  properly  irrigating  defendant's  land  and  the 
premises  occupied  by  plaintiff ;  that  the  ditch  was  constructed 
with  sufficient  capacity  to  convey  water  in  ample  volume  to 
irrigate  properly  all  the  land  of  the  defendant  susceptible  of 
irrigation,  and  to  furnish  besides  all  the  water  that  plaintiff 
and  her  predecessor  in  interest  required;  that  for  more  than 
twenty  years  last  past  plaintiff  and  her  predecessor  have  con- 
tinuously, each  year,  during  the  entire  irrigating  season,  con- 
veyed to  and  used  all  the  water  upon  their  said  land  from  the 
point  of  extension,  flowing  and  conveying  the  same  through 
that  portion  of  said  ditch  constructed  by  plaintiff's  said  hujE^ 
band  and  defendant,  and  the  water  so  used  has  been  sufficient 
in  quantity  properly  to  irrigate  all  the  crops,  berries,  and 
the  orchard  of  each;  that  plaintiff  and  her  predecessor  in 
interest,  for  more  than  twenty  years  last  past,  continuously, 
each  year,  during  the  irrigating  season,  so  appropriated  and 
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used  all  the  flowing  water  in  said  ditch  from  the  point  of  exten- 
sion, and  have  used  the  same  and  the  said  ditch,  through  which 
it  has  been  conveyed  from  Pleasant  Creek,  continuously,  under 
an  honest,  iona  fide  claim  of  ownership  and  right  to  the  use 
thereof  and  to  said  ditch,  and  have  so  claimed  and  used  the 
said  water  and  ditch  openly,  notoriously,  and  adversely  to  all 
the  world,  and  to  said  defendant  in  particular ;  that  for  more 
than  sixteen  years  last  past  plaintiff  has  taken  and  solely  used 
the  water  from  said  ditch  and  stream  in  the  same  way,  and  for 
the  same  purpose,  and  in  the  same  amount  as  heretofore  taken 
and  used  by  her  husband,  under  an  honest,  bona  fide  claim  of 
right  and  ownership,  and  in  her  sole  and  separate  right  used 
said  water  and  all  of  said  ditch  continuously,  openly,  notori- 
ously, and  adversely  to  all  the  world,  and  the  defendant  in  par- 
ticular; that  the  long  continued  and  uninterrupted  use  of  said 
water  and  said  ditch  by  plaintiff  and  her  husband  haslong  since, 
and  before  1901,  ripened  into  and  become  an  easement,  appur- 
tenant to  said  tract  of  land  in  possession  of  plaintiff,  and  that 
long-continued  and  uninterrupted  use  thereof  by  plaintiff 
since  the  death  of  her  husband  has  long  since,  and  before  the 
year  1901,  created  and  secured  to  plaintiff  a  separate,  per- 
sonal, and  permanent  right  to  the  use  of  said  water  and  all  of 
said  ditch,  and  to  convey  said  water  from  Pleasant  Creek  to 
said  premises  free  from  the  interference  of  defendant.  Follow- 
ing this,  it  is  alleged  that  in  the  spring  of  1901  plaintiff 
planted  certain  crops  upon  her  premises;  that  on  or  about  the 
day  of  May,  1901,  defendant,  without  color  or  right,  wil- 
fully and  unlawfully,  for  the  sol0  purpose  of  vexing  and  injur- 
ing the  plaintiff  and  preventing  her  crops  from  maturing, 
broke  the  ditch  on  his  land  at  the  point  from  where  plaintiff 
was  taking  the  water,  and  turned  all  the  water  flowing  in  said 
ditch  into  a  gulch,  thus  conducting  it  back  into  Pleasant  Creek 
and  away  from  plaintiff's  premises;  that  plaintiff  repaired 
said  ditch,  and  the  defendant  again  turned  the  water  back  into 
the  gulch,  and  forbade  her  making  further  repairs,  by  reason 
whereof  plaintiff  has  been  damaged  in  certain  specified  suras, 
aggregating  $725.    To  this  complaint  a  general  demurrer  was 
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interposed,  which,  after  consideration,  was  sustained,  and, 
judgment  having  been  entered  dismissing  the  action,  the  plairi- 
tiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr,  Enoch  B.  Dufur. 

For  respondent  there  was  a  brief  over  the  names  of  WiUiam 
M.  Ccivig  and  Charles  Prim,  with,  an  oral  argument  by  Mr. 
Cdvig, 

Mr.  Justice  Wolvbrton,  after  stating  the  facts,  delivered 
the  opinion  of  the  court 

1.  The  action  is  simple  in  its  nature,  the  plaintiff  being  only 
required  by  her  complaint  to  state  her  ownership  of  the  ease- 
ment by  appropriate  averments;  describing  it  so  it  may  be 
readily  discerned  of  what  it  consists,  the  invasion  or  obstruc- 
tion thereof,  and  the  damages,  specified  or  general,  ensuing, 
as  may  be  adapted  to  the  exigencies  of  the  case.  It  is  alto- 
gether unnecessary,  in  an  action  of  this  character,  to  set  out  or 
to  show  the  particular  manner  in  which  or  from  whom  the 
easement  was  acquired:  7  Ene.  PL  &  Pr.  258.  Any  person  in 
possession  of  premises  to  which  the  easement  is  appurtenant 
may  maintain  the  action  (7  Enc.  PI.  &  Pr.  256),  but,  if  the 
plaintiff  is  also  the  owner  of  an  estate  in  or  title  to  the  prem- 
ises forming  the  basis  of  his  possession  and  right  thereto,  it 
would  be  safer,  perhaps,  to  allege  such  ownership  also.  If, 
however,  plaintiff  has  gathered  into  her  complaint  sufficient 
facts  by  which  to  establish  an  easement  appurtenant  to  prem- 
ises in  her  rightful  occupancy,  or  of  which  she  is  the  owner, 
and  to  further  show  a  wrongful  obstruction  or  hindrance  to 
her  use,  by  which  she  is  damaged,  it  may  be  sustained,  as 
against  the  test  of  a  general  demurrer,  notwithstanding  it  may 
consist  in  setting  up  minut>ely  and  with  much  detail  the  man- 
ner of  her  acquirement  of  such  easement.  In  such  a  case,  as 
in  the  ordinary  one,  the  pleading  is  construed  most  strongly 
against  the  pleader. 

2.  Pleasant  Creek  flows  through  both  the  lands  of  the  plain- 
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tiff  and  the  defendant,  the  latter 's  being  above  those  of  the 
former.  Now,  as  we  read  the  complaint,  it  is  alleged  that  the 
water  was  taken  and  appropriated  through  a  ditch  constructed 
from  Pleasant  Creek  to  a  point  on  defendant's  land  partly  by 
defendant  and  partly  by  plaintiff's  husband,  and  from  thence 
to  and  upon  plaintiff's  lands  wholly  by  her  husband ;  that  con- 
tinuously ever  since  its  construction,  being  more  than  twenty 
years,  plaintiff  and  her  husband  contributed  to  the  mainte- 
nance of  said  ditch  down  to  the  initial  point  of  such  extension, 
and  from  thence  they  have  wholly  maintained  it;  that  Pleas- 
ant Creek  affords  more  water  than  is  needed  for  the  use  of  both 
plaintiff  and  defendant,  and  that  said  ditch  was  constructed 
with  sufl&cient  capacity  to  carry  all  the  water  required  by  both ; 
that  for  more  than  twenty  years  plaintiff  and  her  predecessor 
have  continuously,  each  year,  during  the  irrigating  season, 
used  all  the  water  upon  their  land  so  conveyed  from  said 
Pleasant  Creek,  and  flowing  through  said  extension;  that 
during  all  of  said  time  plaintiff  and  her  predecessor  have  con- 
tinuously, each  year  throughout  the  irrigating  season,  so  ap- 
propriated and  used  all  the  water  flowing  in  said  ditch  from 
the  point  on  defendant's  land  before  mentioned,  flowing  and 
conveying  the  same  from  Pleasant  Creek  through  said  portion 
of  said  ditch  constructed  by  plaintiff's  said  husband  and  the 
defendant,  and  have  so  used  said  water  and  the  ditch,  through 
which  the  same  has  been  conveyed  from  Pleasant  Creek,  con- 
tinuously and  adversely,  under  an  honest  claim  of  right,  etc. 
A  like  allegation  is  made  as  to  plaintiff  individually,  showing  a 
continuous  use  for  more  than  sixteen  years  last  past,  her  hus- 
band having  died  in  1883.  From  these  allegations  it  is  deduced 
by  the  pleader  that  the  long,  continuous,  and  uninterrupted 
use  of  said  water  and  ditch  has  ripened  into  and  become  an 
easement  appurtenant  to  the  lands  occupied  by  plaintiff. 

We  are  not  sure  whether  the  pleader  intends  to  rely  upon  an 
appropriation  from  Pleasant  Creek,  and  to  base  ownership  of 
the  easement  upon  the  right,  or  upon  a  right  by  prescription 
acquired  from  long,  continuous,  and  adverse  user  as  against 
the  defendant.    The  facts  allet?ed  fall  short  of  stating  any  title 
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or  right  of  use  by  appropriation.  True,  it  is  averred  at  the 
outset  that  the  water  was  taken  and  appropriated  through  the 
ditch  constructed  in  the  manner  designated;  and  a  little 
further  on,  that  plaintiff  has  for  more  than  twenty  years  con- 
tinuously appropriated  and  used  all  the  water  from  the  point 
whence  the  extension  was  made  solely  by  plaintiff's  husband. 
But  these  averments,  with  such  others  as  may  aid  them,  are 
so  vague  and  indefinite  that  they  cannot  by  any  reasonable 
construction  or  legal  intendment  be  held  to  show  an  appropria- 
tion either  by  defendant  or  plaintiff  of  any  water  from  Pleas- 
ant Creek.  To  constitute  an  appropriation,  there  must  be  an 
appropriator,  with  the  intent  to  appropriate  to  some  beneficial 
use.  This  must  be  followed  by  a  diversion  and  application  to 
the  use  within  a  reasonable  time,  but  the  complaint  contains  no 
sufficient  statement  of  these  essentials.  The  allegation  that 
plaintiff  and  her  husband  appropriated  from  the  point  where 
the  husband  made  the  extension  refers^  by  all  reasonable 
intendment,  to  the  surplus  water  after  defendant's  use;  and, 
standing  alone,  it  would  be  but  a  conclusion  of  law,  and  could 
not  be  sufficient  upon  which  to  base  an  original  appropriation. 
There  is  conjoined  with  this  averment,  however,  another  that 
they  used  all  the  water  from  that  point,  continuously  flowing 
the  same  through  the  ditch  from  its  source ;  and,  coupled  with 
what  follows,  an  intention  to  set  up  a  prescriptive  right,  and 
not  an  appropriation,  may  be  inferred.  If  such  is  the  purpose, 
the  right  is  so  illy  defined  that  it  cannot  be  determined  of  what 
it  consists.  Is  it  a  right  produced  by  adverse  user  as  against 
the  defendant,  extending  to  the  surplus  water  allowed  by  him 
to  pass  down  the  ditch  to  the  point  of  extension,  or  does  it  com- 
prise a  right  to  take  water  in  amount  equal  to  such  surplus 
from  Pleasant  Creek,  and  flow  it  through  the  entire  length  of 
the  ditch,  and  apply  it  to  plaintiff's  necessities  upon  her  prem- 
ises? We  are  unable  to  determine  which,  from  what  is  stated. 
And  again,  no  definite  quantity  of  water  is  named,  to  the  use 
of  which  plaintiff  has  become  entitled  by  her  alleged  prescrip- 
tion. This  is  perhaps  important  as  descriptive  of  the  right. 
Without  entering  further  into  detail  touching  the  sufficiency 
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of  the  complaint,  suffice  it  to  say  that  it  does  not  with  suf- 
ficient definiteness  describe  and  define  the  easement  which  it  is 
alleged  the  defendant  obstinicted,  nor  is  plaintiff's  ownership 
thereof  indicated  by  appropriate  and  apt  allegations.  The 
demurrer  was  therefore  properly  sustained. 

Another  question  arose  subsequent  to  the  entry  of  judgment 
dismissing  the  action.  Plaintiff  filed  a  second  amended  com- 
plaint under  an  impression  that  she  had  leave  of  the  court  so 
to  do,  and  moved  for  judgment  for  want  of  an  answer,  which 
was  denied,  and  the  action  of  the  court  in  this  particular  was 
assigned  as  error.  An  examination  of  such  complaint  shows  it 
to  be  in  all  material  respects,  save  one,  the  same  as  the  com- 
plaint to  which  the  demurrer  was  interposed  and  sustained; 
the  difference  being  that  the  latter  contains  an  allegation  that 
plaintiff  is  the  owner  in  foe  of  the  premises  in  her  possession. 
This  alone,  however,  did  not  make  it  a  good  complaint,  and  the 
judgment  must  be  affirmed.  Affirmed. 


Argned  13  October;  decided  27  October;  rehearing  denied  8  December,  1902. 

WHililAMSON  V.  NORTH  PACIFIC  LUMBER  COMPANT. 

[70  Pac.  387.  532.] 

Sale — Agreement  Concbbnino  Excess  Above  Contract. 

1.  Plaintiffs  purchased  a  cargo  of  lumber  from  defendant  under  a  written 
contract,  and  defendant  by  mistake  loaded  a  quantity  of  lumber,  in  excess  of 
that  ordered,  on  the  vessel,  whereupon  plaintiffs  advised  defendant  that  they 
would  not  permit  the  ship  to  sail  without  some  understanding  as  to  the  excess ; 
and  defendant  stated  that,  as  it  could  not  be  conveniently  removed,  defendant 
would  do  whatever  waa  right  in  the  matter,  or  would  stand  good  for  any- 
thing that  might  occur  regarding  it,  if  plaintiffs  would  allow  it  to  remain  on 
the  vessel,  and  ship  the  same,  which  plaintiffs  did.  Held,  that  such  excess 
should  not  be  treated  as  having  been  purchased  under  the  terms  of  the  con- 
tract covering  the  remainder  of  the  cargo. 

Sales — Agency. 

2.  Defendant  sold  lumber  to  plaintiffs  to  be  shipped  abroad,  the  contract  of 
sale  providing  that,  in  the  event  of  dispute  at  the  port  of  discharge  as  to  the 
quality  of  the  lumber,  defendant  should  appoint  a  representative  on  the  spot 
to  settle  it.  A  dispute  arose,  and  defendant,  on  notice,  refused  to  appoint  an 
agent,  writing  plaintiffs:  "We  will  be  satisfied  with  any  settlement  you  may 
make  for  us  in  adjusting  the  matter  at  the  point  of  destination."  Held,  that 
such  transaction  amounted  to  the  appointment  of  plaintiffs  as  defendant's 
agents  to  settle  the  matter,  but  did  not  constitute  plaintiffs  an  arbitrator, 
whose  award  or  settlement  was  binding  on  defendant  until  impeached  or  set 
aside  by  a  court  of  equity. 
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Salk — Effect  of  SBTTUiiaNT  bt  Agbnt. 

8.  Where  defendant  sold  plaintiffs  lamber  for  Bhipment,  and  agreed  that.  If 
any  dispute  should  arise  at  the  port  of  discharge,  defendant  would  appoint  an 
agent  to  settle  the  same,  and  thereafter,  on  a  dispute  arising  as  to  the  quality 
of  the  lumber,  appointed  plaintiffs  to  settle  the  dispute,  an  instruction,  in  an 
action,  by  plaintiffs,  to  recover  an  allowance  made,  that  unless  the  lumber 
failed,  In  some  material  particular,  to  fulfill  the  terms  of  the  contract  in 
respect  to' quality,  plaintiffs  could  not  recover,  was  erroneous,  since,  though 
the  lumber  In  fact  conformed  to  the  contract,  defendant  was  bound  by  the 
settlement,  in  the  absence  of  fraud. 

Evidence — Inference  of  Fraud. 

4.  Fraud  is  a  question  of  fact,  and,  like  other  facts,  may  be  established  by 
Inference ;  under  which  rule  there  was  enough  shown  in  this  instance  to  carry 
the  case  to  the  Jury. 

Agency — Right  to  Show  Fraud. 

5.  As  to  certain  lumber  shipped  by  defendant,  plaintlffb  were  from  the  first 
its  agents  to  sell  and  dispose  of  it  to  the  best  advantage ;  and,  as  to  other 
lumber  shipped  and  bought  by  them  from  It,  they  were  subsequently  appointed 
Its  agents  to  settle  the  dispute  as  to  quality.  Held,  that  defendant's  right  in 
the  two  cases  to  question  their  action  on  the  ground  of  fraud  was  identical. 

From  Multnomah:  John  B.  Cleland,  Judge. 

This  is  an  action  by  Stephen  WilliamHon  and  others,  doing 
business  under  the  firm  name  of  Balfour,  Guthrie  &  Co., 
against  the  North  Pacific  Lumber  Company  for  reclamaticm  on 
lumber  purchased  by  the  plaintiffs,  a  Portland  firm-,  from  the 
defendant,  an  Oregon  corporation,  for  shipment  to  the  west 
coast  of  South  America,  on  the  joint  account  of  themselves  and 
Williamson,  Balfour  &  Co.,  of  Valparaiso.  In  the  months  of 
February  and  March,  1896,  to  fill  orders  they  had  previously 
received,  the  plaintiffs  contracted  with  the  defendant  for  two 
cargoes  of  good,  merchantable  lumber,  **  equal  to  best  Puget 
Sound  pine,"  in  accordance  with  certain  specifications,  at 
$6.50  per  thousand  feet,  to  be  shipped  to  South  America  on 
the  Airlie  and  Ballochmyle.  Each  of  the  contracts  contained 
a  stipulation  that,  *  *  in  event  of  any  dispute  arising  at  port  of 
discharge  in  regard  to  quality,  sellers  to  appoint  a  representa- 
tive on  the  spot  to  attend  to  and  settle  the  same."  By  mistake 
there  was  loaded  on  the  Airlie  40,000  feet  of  4x12  lumber  not 
called  for  by  the  contract.  The  plaintiffs  refused  to  allow  the 
ship  to  leave  port  with  such  lumber  until  defendant  had  agreed 
to  do  whatever  was  right  in  the  matter.  The  cargo  was  there- 
upon paid  for  by  the  plaintiffs,  but  without  inspection  at  Port- 
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land.  When  the  Airlie  reached  her  destination,  plaintiffs' 
purchaser  declined  to  accept  the  40,000  feet  excess,  because  it 
was  inferior  in  quality  and  had  not  been  ordered.  The  Balloch- 
myle's  cargo  was  likewise  paid  for  by  the  plaintiffs  without 
inspection  at  Portland,  but  when  the  ship  reached  her  destina- 
tion the  buyers  of  the  upper  assortment  (amounting  to  about 
500,000  feet)  refused  to  accept  it,  assigning  as  their  reason 
therefor  that  it  did  not  conform  in  quality  to  the  contract. 
The  plaintiffs  immediately  informed  Mr.  Williams,  the  manal- 
ger  of  the  defendant  company,  of  the  dispute  or  controversy 
in  regard  to  the  quality  of  the  two  cargoes,  whereupon  he 
advised  the  plaintiffs  by  letter,  under  date  of  August  22, 1896, 
that  **we  will  be  satisfied  with  any  settlement  you  may  make 
for  us  in  adjusting  the  matter  at  point  of  destination."  The 
plaintiffs  then  cabled  their  Chilian  firm  to  settle  the  dispute, 
and  it  allowed  the  purchasers  a  deduction  on  account  of  the 
poor  quality  of  the  lumber,  which  amounted,  together  with  the 
other  expenses  incident  to  the  matter,  to  $325.73"  on  the  ship- 
ment by  the  Airlie,  and  $3,087.15  on  that  by  the  Ballochmyle. 
The  defendant  refused  to  abide  by  the  settlement,  or  to  reim- 
burse the  plaintiffs  for  any  allied  loss  on  either  of  the  car- 
goes ;  hence  this  action.  This  is  the  second  appeal.  The  facts 
are  stated  more  in  detail  in  the  former  opinion :  Williamson  v. 
North  Pacific  Lum.  Co.  38  Or.  560  (63  Pac.  16,  64  Pac.  854). 
After  the  case  was  thus  reversed  and  remanded,  a  retrial 
resulted  in  a  verdict  and  judgment  for  the  defendant,  and 
plaintiffs  again  appeal,  assigning  error  in  the  giving  and 
refusing  of  certain  instructions  by  the  trial  court. 

Reversed. 

For  appellants  there  was  a  brief  and  an  oral  argument  by 
Mr.  Francis  D.  Chamberlain. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  Tkomxis  N.  Strong. 

Mr.  Justice  Bean,  after  stating  the  facts,  delivered  the 
opinion  of  the  court 

There  are  substantially  four  questions  for  decision:   (1)  Is 
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the  40,000  feet  excess  of  4x12  stuff  shipped  on  the  Airlie  to  be 
treated  as  if  purchased  under  the  terms  of  the  contract  for 
the  remainder  of  the  cargo  ^  (2)  Is  the  settlement  of  the  con- 
troversy about  the  quality  of  the  lumber  between  plaintiffs  and 
their  vendee,  which  was  made  by  plaintiff's  agents  at  the  port 
of  discharge,  under  the  authority  conferred  by  defendant's 
letter  of  August  22,  1896,  in  the  nature  of  an  award,  and 
binding  on  the  defendant  until  impeached  or  set  aside  by  a 
court  of  equity,  or  were  the  plaintiffs  and  those  acting  for 
them  mere  agents  ojE  defendant,  to  represent  it  in  the  settle- 
ment of  such  controversy?  (3)  If  the  lumber  delivered  by  the 
defendant  conformed  to  the  contract,  would  that  fact  alone  be 
a  complete  defense  to  this  action?  (4)  Was  there  suflBcient 
evidence  to  carry  the  question  of  fraud  in  the  settlement  to  the 
jury? 

1.  When  the  plaintiffs  discovered  that  the  40,000  feet  excess 
had  been  placed  aboard  the  Airlie,  Mr.  Williams,  the  defend- 
ant's manager,  was  advised  that  they  would  not  permit  the 
ship  to  sail  without  some  understanding  as  to  the  excess.  Wil- 
liams said  it  had  been  placed  on  the  vessel  by  mistake,  but,  as 
it  could  not  be  conveniently  removed,  the  defendant  would  do 
whatever  was  right  in  the  matter,  or  would  stand  good  for 
anything  that  might  crop  up  regarding  it,  if  the  plaintiffs 
would  allow  it  to  remain  on  the  vessel  and  take  it  to  Chile. 
With  this  understanding,  plaintiffs  received  and  paid  for  the 
excess;  but,  in  our  opinion,  there  was  no  intention  that  it 
should  be  delivered  by  the  defendant  or  received  by  the  plain- 
tiff's under  the  written  contract,  and  therefore  the  rights  of 
the  parties  with  reference  to  the  excess  are  not  to  be  deter- 
mined by  the  provisions  of  such  contract.  The  effect  of  the 
arrangement  was  that  plaintiffs  should  take  the  lumber  put 
aboard  by  mistake  to  South  America,  and  there  sell  it  to  the 
best  advantage ;  defendant  to  reimburse  them  for  any  loss  they 
might  suffer  on  account  thereof.  This  was  the  theory  of  the 
trial  court,  and  there  was  no  error  upon  this  branch  of  the 
case. 

2.  It  is  contended  that,  under  the  authority  conferred  upon 
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plaintiffs  by  the  letter  of  August  22d,  they  had  a  right;  through 
their  Chilian  house,  to  decide  the  controversy  or  dispute  con- 
cerning the  quality  of  the  lumber  shipped  by  the  Ballochmyle, 
and  that  such  decision  is  in  the  nature  of  an  award,  binding  on 
the  defendant  until  impeached  in  a  court  of  equity  for  fraud. 
Where  one  of  the  parties  to  a  contract,  either  before  or  after 
a  dispute  concerning  its  performance  arises,  agrees  that  the 
other  party  shall  settle  or  determine  the  question  in  contro- 
versy, the  decision  made  is  binding  and  conclusive  in  the  ab- 
sence of  fraud  {Matthew  v.  Ollerton,  4  Mod.  226),  or,  where 
work  is  to  be  done  or  goods  manufactured  or  furnished  to  the 
satisfaction  of  the  employer  or  vendee,  it  is  for  him  alone  to 
determine  the  acceptability  of  the  work  or  goods,  and  it  is  not 
enough  that  the  refusal  to  accept  was  unreasonable  or  without 
just  foundation:  Brown  y,  Foster,  113  Mass.  136  (18  Am.  Rep, 
463) ;  Zaleski  v.  Clark,  44  Conn.  218  (26  Am.  Rep.  446) ;  Gib- 
son V.  Cranage,  93  Mich.  49  (33  Am.  Rep.  351) ;  McCarren  v. 
McNulty,  7  Gray,  139 ;  Tyler  v.  Ames,  6  Lans.  280.  But  we  do 
not  think  this  case  comes  with  the  doctrine  of  any  of  these 
decisions.  The  authority  of  the  plaintiffs  was  derived  from 
the  letter  of  August  22d,  which  empowered  them  to  adjust  the 
dispute  concerning  the  quality  of  the  lumber,  and,  if  neces- 
sary, to  appoint  agents  at  the  port  of  discharge  for  that  pur- 
pose ;  but  it  did  not  authorize  them,  or  their  representatives  in 
Chile  to  act  as  arbitrators,  or  to  decide  the  controversy  then 
existing  as  to  the  quality  of  the  lumber.  Bums,  the  plaintiffs' 
manager,  testified  that  he  advised  Williams  that  plaintiffs  had 
received  information  from  Chile  that  their  buyer  refused  to 
accept  the  lumber  because  of  its  quality;  that  he  asked  him 
what  he  intended  to  do  about  it,  and  suggested  that  he  appoint 
some  one  to  look  after  the  matter,  and  that  Williams  said  the 
defendant  had  no  one  at  the  port  of  discharge  that  could  attend 
to  the  settlement,  and  would  leave  it  to  the  plaintiffs  to  do  the 
best  they  could.  Both  Bums  and  Williams  testified  that  the 
letter  of  August  22d  was  the  result  of  this  conversation,  and 
was  written  at  the  request  of  Bums  for  the  purpose  of  putting 
plaintiffs'  authority  in  writing.    As  we  construe  the  letter,  the 
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plaintiffs  were  merely  authorized  to  act  for  and  represent  the 
defendant  in  the  settlement  of  the  controversy  or  dispute  about 
the  quality  of  the  lumber,  and  defendant  agreed  to  be  satisfied 
with  any  settlement  they  might  make  in  good  faith.  Under  its 
contract,  the  defendant,  in  the  event  of  a  dispute  at  the  port 
of  discharge,  was  bound  to  appoint  an  agent  on  the  spot  to 
represent  it  in  the  settlement  thereof.  It  was  this  provision 
that  Burns  was  insisting  that  Williams  should  comply  with. 
Instead  of  appointing  some  third  person,  Williams  preferred 
to  authorize  the  plaintiffs  to  act  for  the  defendant  in  that 
regard.  If  some  one*other  than  the  plaintiffs  had  been  ap- 
pointed, and,  in  good  faith  and  with  reasonable  business  pru- 
dence, had  adjusted  and  settled  the  controversy  by  allowing 
plaintiffs'  purchasers  a  rebate  or  deduction  on  account  of  the 
quality  of  the  lumber,  the  settlement  would  evidently  have 
been  binding  on  the  defendant,  even  if  it  afterward  appeared 
that  the  lumber  was  in  fact  up  to  the  requirements  of  the  con- 
tract. In  such  case,  it  would  have  been  sufficient  that  a  bona 
fide  dispute  existed,  and  that  defendant's  authorized  agent,  in 
good  faith,  settled  and  adjusted  it,  although  he  may  have  been 
mistaken  as  to  the  quality  of  the  lumber.  The  same  rule,  it 
seems  to  us,  should  apply  to  the  settlement  made  by  the  plain- 
tiffs, acting  as  the  defendant's  agent.  They  were  authorized 
to  act  for  the  defendant  in  making  the  settlement,  and  had  a 
right  to  employ  such  agents  or  means  to  accomplish  that  pur- 
pose as  were  customary  or  usual  in  such  cases;  and  if  they 
acted  honestly  and  in  good  faith,  and  with  proper  business 
caution,  the  settlement  is  binding  on  the  defendant,  regardless 
of  the  actual  quality  of  the  lumber.  The  proof  as  to  the  quality 
was  competent  and  material  as  bearing  on  the  question  of 
fraud,  but  good  quality  alone  would  not  be  a  defense,  if  the 
settlement  was  actually  made  in  good  faith. 

3.  The  charge  of  the  court  that,  unless  the  lumber  failed  in 
some  material  particular  to  fulfill  the  tenns  of  the  contract  in 
respect  to  quality,  the  plaintiffs  could  not  recover,  evidently 
proceeded  on  the  mistaken  theory  that,  by  the  delivery  aboard 
the  vessel  at  Portland  of  lumber  of  the  kind  and  quality  speci- 
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fied  in  the  contract,  defendant  had  fulfilled  all  the  obligations 
on  its  part.  But  this  view  overlooks  the  provision  in  the  conS- 
tract  that,  in  case  of  a  dispute  arising  at  the  port  of  discharge 
regarding  the  quality  of  the  lumber,  defendant  was  to  appoint 
an  agent  at  that  place  to  settle  and  adjust  the  matter.  In  other 
words,  the  defendant  not  only  agreed  to  deliver  lumber  on 
board  the  vessel,  of  the  kind  and  quality  called  for,  but  also 
that,  in  the  event  of  a  controversy  as  to  its  quality  at  the  port 
of  discharge,  it  would,  through  an  agent  or  representative  on 
the  spot,  settle  or  adjust  the  dispute ;  and  therefore,  although 
the  quality  of  the  lumber  may  in  fact  have  been  according  to 
the  contract,  defendant  is  still  bound  by  any  fair  and  honest 
settlement  concerning  the  same  at  the  port  of  discharge  made 
by  its  authorized  agents  or  representatives. 

4.  It  is  contended  that  there  was  no  evidence  of  fraud  or 
want  of  good  faith  in  the  settlement  alleged  to  have  been  made 
by  the  plaintiffs,  and  that  there  was  error  in  submitting  that 
question  to  the  jury.  As  the  plaintiffs  were  the  agents  or  rep- 
resentatives of  the  defendant,  the  law  exacted  from  them  the 
utmost  good  faith  (Mechem,  Agency,  §  454),  and  slight  indica- 
tions of  improper  conduct,  although  insufficient  to  make  out  a 
case  of  fraud  if  the  parties  stood  at  arm's  length,  would  be  suf- 
ficient to  raise  a  presumption  against  the  validity  of  the  trans- 
action, which  it  would  be  necessary  to  overcome  by  proof: 
1  Bigelow,  Fraud,  301.  Now,  there  was  no  direct  evidence  of 
fraud,  but  there  was  evidence  tending  to  show,  and  from  which 
the  jury  were  justified  in  finding,  that  the  lumber  delivered  by 
defendant  was  of  the  kind  and  quality  called  for  by  the  con- 
tract, and  that  the  settlement  was  made  without  informing  it  of 
the  nature  of  the  dispute  or  the  amount  of  reclamation  claimed. 
This,  in  connection  with  the  fact  that  the  purchasers  of  the 
remainder  of  the  cargo  accepted  it  without  question,  was,  in  our 
opinion,  sufficient  to  entitle  the  defendant  to  have  the  question 
submitted  to  the  jury  as  to  whether  the  discount  allowed  by 
plaintiffs  or  their  representatives  in  Chile  to  their  purchasers, 
amounting  almost  to  the  selling  price  of  the  lumber,  was  so 
grossly  extravagant  and  unreasonable  as  to  show  a  want  of 
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good  faith  in  the  settlement.  Fraud  is  a  question  of  fact,  but 
it  need  not  be  shown  by  positive  evidence,  as  this  can  seldom  be 
done.  It  is  generally  proved  by  circumstantial  evidence,  and 
may  be  established  by  inference,  like  any  other  disputed  fact. 
**To  establish  fraud,'*  says  Mr.  Justice  Bradley,  **it  is  not 
necessary  to  prove  it  by  direct  and  positive  evidence.  Circum- 
stantial evidence  is  not  only  sufficient,  but  in  most  cases  it  is 
the  only  proof  that  can  be  adduced'' :  Rea  v.  Missouri,  84  U.  S. 
(17  Wall.)  543.  And  Mr.  Justice  Buskirk  says:  ''A  court  or 
jury  cannot  pi-esume  the  existence  of  fraud  in  the  absence  of 
evidence,  but  a  presumption  may  arise  from  the  facte  and 
circumstances  proved  that  the  transaction  was  tainted  with 
fraud":  Farmer  v.  Calvert,  44  Ind.  209.  See,  also,  Bump, 
Fraud.  Conv.  (2  ed.)  582,  and  Burgert  v.  Boixhert,  59  Mo.  80. 
Within  the  doctrine  of  these  cases  and  the  general  rules  gov- 
erning the  subject,  we  Are  of  the  opinion  that  there  was  suf- 
ficient evidence  to  go  to  the  jury  on  the  question  of  fraud,  and 
that  there  was  no  error  in  submitting  it. 

Because  of  the  instruction,  however,  that,  unless  the  cargo 
of  lumber  failed  in  some  material  particular  to  fulfill  the  terms 
of  the  contract  in  respect  to  quality,  plaintiffs  were  not  entitled 
to  recover,  the  case  must  be  reversed,  and  a  new  trial  ordered. 

Reversed. 

Decided  10  November,  1902. 

On  Petition  for  Rehearing. 
Mr.  Justice  Bean  delivered  the  opinion. 

5.  Without  questioning  the  main  opinion,  the  defendant,  in 
view  of  another  trial,  petitions  the  court  to  indicate  more 
clearly  its  views  as  to  whether  its  defense  of  fraud  is  applica- 
ble to  the  claim  for  reclamation  on  the  excess  of  40,000  feet  of 
lumber  in  the  cargo  of  the  Airlie;  and,  in  that  connection, 
attention  is  called  to  the  ruling  of  the  trial  court  on  the  motion 
for  a  new  trial,  which  it  is  suggested  indicates  that  in  the 
opinion  of  that  court,  such  a  defense  was  confined  alone  to  the 
upper  assortment  of  the  Ballochmyle 's  cargo.    We  can  see  no 
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diflference,  so  far  as  the  right  to  set  up  the  defense  of  fraud  is 
concerned,  between  the  two  causes  of  action.  It  is  true,  the 
two  cargoes  were  received  by  the  plaintiffs  under  different  con- 
tracts; but,  in  the  matter  of  the  excess  in  the  Airlie's  cargo, 
they  were  the  agents  of  the  defendant  from  the  beginning,  to 
sell  and  dispose  of  it  to  the  best  advantage,  and,  as  to  the  Bal- 
lochmyle's  cargo,  they  became  agents,  by  subsequent  contract, 
to  settle  the  dispute  as  to  quality  at  the  port  of  discharge.  In 
either  case  they  were  required  to  act  honestly  and  in  good 
faith,  and  whether  they  did  so,  or  not,  was  a  question  for  the 
jury.  Their  obligations  to  the  defendant  were  practically  the 
same  as  to  both  cargoes,  and  the  defendant's  right  to  question 
their  good  faith  is  identical,  regardless  of  the  fact  whether  the 
lumber  then  constituting  the  two  cargoes  was  received  under 
the  same  contract  or  not. 

As  a  new  trial  was  ordered  on  the  plaintiff's  appeal,  it  was 
unnecessary  to  consider  the  questions  presented  by  the  cross- 
appeal,  except  in  so  far  as  it  affects  the  matter  of  costs ;  and, 
inasmuch  as  the  conclusion  we  have  reached  virtually  upholds 
the  defendant's  contention  respecting  its  rights  to  have  the 
question  of  fraud  as  to  the  excess  of  the  Airlie  cargo  sub- 
mitted to  the  jury,  it  is  entitled  to  recover  such  costs  as  it  may 
have  made  on  account  of  the  cross-appeal. 

Rehearing  Denied. 

Ar*gued  14  October ;  decided  27  October,  1902. 

BENEFF   V.  HELMS. 

[70  Pac.  890.] 

Gifts  Intbb  Vivos  and  Cavsa  Mobtis. 

1.  The  distinction  between  gifts  inter  vivos  and  cawia  mortis  is  that  the 
former  must  be  absolutely  and  irrevocably  effective  during  the  life  of  the 
donor,  while  the  latter  are  subject  to  be  defeated  by  changes  of  conditions ; 
delivery  being,  of  course,  necessary  in  both  cases. 

Conduct  Showing  a  Gift  Causa  Mortis. 

2.  Deceased,  shortly  before  his  death,  owned  a  deposit  in  a  private  bank 
and  another  in  the  hands  of  N.  The  day  before  his  death  he  called  N,  and 
H,  and  the  banker,  to  his  bedside,  and  there  announced  in  the  presence  of 
them  all  that  he  gave  to  H  everything  he  had,  and  that  H  should  care  for 
him  as  long  as  he  lived,  and  after  his  death  should  pay  all  charges,  pay 
himself  liberally,  and,  if  anything  remained,  send  it  to  the  deceased's  sister 

42  Ob.-^11 
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in  (Jermany.  He  then  indorsed  the  certificate  of  deposit  to  H,  and  ordered  N  to 
deliver  the  money  to  him*  II  procured  the  money  from  N  and  from  the  bank 
the  same  day.  and  deceased  died  the  succeeding  day.  Held,  to  constitute  a 
valid  gift  to  II  causa  mortis,  and  not  an  attempted  testamentary  disposition. 

Gifts  Causa  Mortis — Public  Policy. 

3.  Gifts  made  In  the  consciousness  of  impending  death,  for  lawful  pur- 
poses, or  to  relatives  and  friends,  are  not  against  public  policy,  and  will  be 
upheld  when  sufficiently  proven. 

From  Jackson :  Hiero  K.  Hanna,  Judge. 

William  Deneff,  as  the  administrator  of  the  estate  of  Ed- 
ward Graupner,  deceased,  instituted  this  action  against  H.  V. 
Helms  to  recover  the  sum  of  $2,200,  which,  it  is  alleged,  he  con- 
verted to  his  own  use.    Helms  answei'ed,  basing  his  right  to  the 
money  upon  a  gift  causa  mortis,  made  to  him  by  Graupner 
while  in  conscious  peril  of  dissolution  for  the  following  pur- 
poses, to  wut,  to  pay  the  just  and  legal  debts  of  the  donor,  to 
pay  himself  and  family  liberally  for  their  care  and  attention 
bestowed  upon  him  during  his  illness,  and  to  send  whatever 
balance  there  might  remain  to  his  ( Graupner 's)  sister  in  Ger- 
many.   Before  trial  H.  V.  Helms  died,  and  Edward  Helms,  as 
administrator  of  his  estate,   was  substituted   as  defendant. 
When  the  cause  was  called  for  trial,  a  jury  was  waived,  and 
the  court,  after  hearing  the  evidence,  made,  among  others,  the 
following  findings  of  fact:  **That  on  the  8th  day  of  February, 
1899,   one   Edward   Graupner,   then   a   resident  of   Jackson 
County,  Oregon,  w^as  the  possessor  and  owner  of  $2,200  in 
money,  $2,000  of  which  was  in  the  bank  of  Beekman  &  Reames, 
and  for  which  the  said  Graupner  held  their  certificate  of  de- 
posit, and  $200  of  the  first  mentioned  sum  was  in  the  hands  of 
Judge  J.  R.  Neill ;  that  on  the  said  last-mentioned  date  the  said 
Edward  Graupner  was  dangerously  ill,  and  there  had  assem- 
bled at  his  bedside  the  following  named  persons,  viz.,  Judge 
J.  R.  Neil,  T.  G.  Reames,  and  H.  V.  Helms;  that  the  said  Ed- 
ward Graupner  then  and  there  announced  in  the  presence  and 
hearing  of  all  of  said  parties  that  he  gave  to  H.  V.  Helms  all 
and  everything  he  had,  that  said  Helms  should  care  for  him  as 
long  as  he  lived,  so  that  he  could  have  what  was  necessary,  that 
after  his  death  Helms  was  to  pay  all  charges,  pay  himself  liber- 
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ally,  and,  if  anything  remained,  he  was  to  send  it  to  his 
(Graupner's)  sister  in  Germany;  that  H.  V.  Helms  assented  to 
receiving  said  property,  and  agreed  to  comply  with  the  condi- 
tions named;  that,  in  order  to  carry  out  his  wishes,  the  said 
Edward  Graupner  then  and  there,  in  the  presence  of  all  of  said 
parties,  indorsed  said  certificate  of  deposit  so  that  it  was  made 
payable  to  said  H.  V.  Helms,  and  then  delivered  the  same  to 
said  H.  V.  Helms,  and  at  the  same  time  orally  directed  T.  G. 
Reames,  of  the  banking  firm  of  Beekman.&  Reames,  to  pay  the 
amount  due  on  said  certificate  of  deposit  to  H.  V.  Helms ;  and 
at  the  said  time  and  place,  and  in  the  presence  of  all  of  said 
parties,  orally  instructed  Judge  J.  R.  Neil  to  pay  over  to  said 
Heltns  the  said  $200  in  his  hands  belonging  to  said  Graupner ; 
that  the  said  Edward  Graupner  was  at  said  date  of  sound 
mind  and  memory,  and  he  then  parted  with  all  dominion  and 
control  of  all  of  said  money ;  that  subsequently,  to  wit,  on  said 
8th  day  of  February,  1899,  the  said  H.  V.  Helms  presented 
said  certificate  of  deposit  to  the  bank  of  Beekman  &  Reames, 
and  received  thereon  said  sum  of  $2,000,  and  on  said  date 
Judge  J.  R.  Neil  paid  over  to  said  Helms  the  said  sum  of  $200 ; 
that  said  H.  V.  Helms,  on  said  8th  day  of  February,  1899,  took 
and  retained  entire  possession  and  control  of  all  of  the  sums  of 
$2,200;  that  afterwards,  to  wit,  on  the  9th  day  of  February, 
1899,  the  said  Edward  Graupner  died ;  that  prior  to  the  filing 
of  plaintiff's  complaint  the  said  H.  V.  Helms  served  a  notice 
on  plaintiff  that  he  was  ready,  willing,  and  able  to  pay  all  just 
debts  of  said  Edward  Graupner,  deceased."  Judgment  was 
for  the  defendant,  and  plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Austin  S, 
Hammond,  Charles  Prim  and  A.  N.  Soliss,  with  an  oral  argu- 
ment by  Mr,  Prim. 

For  respondent  there  was  a  brief  over  the  names  of  William 
M.  Colvig,  A,  Evan  Reames,  and  J,  R,  Neil,  with  an  oral  argu- 
ment by  Mr.  Colvig, ^ 

Mr.  Justice  Wolverton,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 
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This  being  an  action  at  law,  we  are  confined  to  the  consid- 
eration of  the  question  as  to  whether  the  facts  found  by  the 
court  support  the  judj?nient.  In  his  argument  plaintiff's  coun- 
sel proceeded  upon  the  hypothesis  that,  if  the  transactions 
between  the  deceased  and  Helms  were  adequate  to  the  con- 
summation of  any  gift,  it  was  a  do)iatio  causa  mortis,  thus 
conceding  in  effect  that  it  was  made  on  the  part  of  the  donor 
in  the  conscious  existence  of  impending  peril  of  death,  and 
in  view  of  dissolution.  This  eliminates  further  inquiry  as 
respects  the  first  essential  to  a  valid  gift  causa  mortis.  Nor  is 
there  any  contention  that  the  money  was  not  actually  delivered 
by  Graupner  in  person  to  Helms,  but  plaintiff's  strong  conten- 
tion is  that  the  transactions  were  effective  merely  to  constitute 
Helms  the  agent  of  the  deceased  to  carry  out  his  will  respect- 
ing the  money  thus  intrusted  to  him ;  that  is  to  say,  to  pay  all 
his  lawful  debts,  and  tj)  send  the  balance,  if  any  remained,  to 
his  sister  in  Germany.  He  contends  further  that  the  gift  was 
not  absolute  and  in  praesenti,  but  to  take  effect  at  his  death, 
and  was,  if  anything,  an  attempted  testamentary  disposition  of 
the  funds,  and,  not  having  observed  the  formalities  essential  to 
the  valid  execution  of  a  will,  is  void  under  the  statute. 

1.  The  real  nature  of  a  gift  causa  mortis,  relative  to  the  time 
of  its  taking  effect,  has  been  in  times  past  a  subject  of  con- 
troversy, but  it  is  now  well  settled  that  such  a  gift  is  operative 
to  transfer  the  title  and  vest  it  in  the  donee  at  once.  It  is  said, 
however,  that  it  is  ambulatory,  conditional,  and  incomplete 
during  the  life  of  the  donor,  because  it  is  subject  to  be  devested 
by  the  happening  of  any  one  of  several  conditions,  namely, 
revocation  by  the  donor,  his  survival  of  the  apprehended  peril, 
or  of  the  donee,  or  the  want  of  sufficient  assets  to  discharge  his 
debts  and  liabilities.  The  circumstance  that  the  gift  is  ambu- 
latory and  inchoate  until  the  death  of  the  donor  does  not  ren- 
der it  a  testamentary  disposition  of  the  property  concerned, 
but  is  a  condition  annexed  thereto,  without  which  it  would  be 
fraudulent  as  to  creditors.  The  essential  difference,  therefore, 
between  a  gift  inter  vivos  and  a  donatio  caAisa  mortis  is  that  the 
former  must  take  effect  during  the  life  of  the  donor  absolutely, 
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completely,  and  irrevocably,  while  the  latter,  although  a  pres- 
ent transfer  of  title,  is  incomplete,  and  subject  to  be  defeated 
by  the  happening  of  any  one  of  the  conditions  above  enimier- 
ated ;  delivery,  actual  or  constructive,  being  essential  in  either 
case:  Liebe  v.  Battmann,  33  Or.  241  (54  Pac.  179,  72  Am.  St. 
R«p.  705) ;  Ridden  v.  Thrall,  125  N.  Y.  572  (26  N.  E.  627,  11 
L.  B.  A.  684,  21  Am.  St.  Rep.  758) ;  Basket  v.  Hassell,  107  U.  S. 
602  (2  Sup.  Ct.  415).  A  delivery  to  an  agent  is  clearly  but  a 
delivery  to  his  principal,  and  the  agent's  possession  is  that  of 
the  principal  to  do  with  the  property  as  the  latter  may  direct. 
And  the  same  is  true  where  the  delivery  is  made  by  the  prin- 
cipal to  his  agent;  the  custody  and  control  is  still  that  of  the 
principal,  under  the  familiar  maxim,  Qui  facit  per  alium  facit 
per  se. 

2.  This  is  the  turning  point  of  the  present  controversy.  Did 
the  deceased  deliver  the  property 'to  Helms  to  be  disposed  of  as 
his  agent,  and  under  his  direction,  still  retaining  the  dominion 
and  control  over  it,  as  well  as  the  present  ownership,  or  did  he 
deliver  it  to  him  absolutely,  intending  thereby  to  devest  him- 
self of  title,  and  transfer  it  to  Helms,  or  the  sister  in  Germany ; 
and,  if  to  the  latter,  did  he  constitute  Helms  her  agent  or  his 
own  ?  There  seems  to  be  no  legal  objection  to  a  delivery  to  an 
agent  or  trustee  for  the  donee,  the  gift  being  valid  in  such 
instance,  although  the  donee  does  not  at  the  time  declare  his 
acceptance  thereof.  It  is  sufficient  if  he  avails  himself  of  the 
provision  when  it  becomes  known  to  him,  even  subsequent  to 
the  decease  of  the  donor:  Sessions  v.  Moseley,  4  Cush.  87; 
Dresser  v.  Dresser,  46  Me.  48;  Devol  v.  Dye^.  123  Ind.  321  (24 
N.  E.  246,  7  L.  R.  A.  439).  Not  so  as  to  a  gift  inter  vivos.  It 
being  in  the  nature  of  a  contract,  but  without  consideration, 
and  the  donee  being  a  party  thereto,  acceptance  became  essen- 
tial to  its  validity :  Thornton,  Gifts,  §  3.  A  delivery  to  a  third 
person  with  instructions  to  deliver  to  the  intended  donee  at  the 
death  of  the  donor,  the  latter  retaining  dominion  and  custody 
over  the  property  in  the  meanwhile  is  ineffectual  as  a  gift  in 
either  case,  because  the  third  party  is  constituted  merely  the 
agent  or  bailee  of  the  donor.     Such  a  transaction  is  regarded 
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as  an  attempted  testamentary  disposition,  unless  accompanied 
by  writing  executed  as  a  will,  and  is  nugatory  for  the  purpose 
designed:  Smith  v.  Fergusori,  90  Ind.  229  (46  Am.  Rep.  216) ; 
Walter  v.  Ford,  74  Mo.  195  (41  Am.  Rep.  312) ;  McCord's 
Adm'r  v.  McCord,  77  Mo.  166  (46  Am.  Rep.  9) ;  Daniel  v. 
Smith,  75  Cal.  548  (17  Pac.  683) ;  Hart  v.  Ketchum,  121  Cal. 
426  (53  Pac.  931);  Knight  v.  THpp,  121  Cal.  674  (54  Pac. 
267) ;  and  Basket  v.  Hassell,  107  U.  S.  602  (2  Sup.  Ct.  415).  In 
Smith  V.  Ferguson  the  donor  delivered  and  intrusted  the  prop- 
erty involved,  consisting  of  eight  promissory  notes,  to  one 
Fred  Ferguson,  and  contemporaneously  directed  him  to  take 
the  notes,  and  do  the  best  he  could  with  them,  furnish  her  with 
the  money  she  needed  to  live  on,  and  after  her  death  pay  what 
debts  she  owed,  erect  a  monument  for  her,  and  give  Clarinda 
Ferguson  what  was  l^f t,  declaring  the  same  to  be  hers.  Subse- 
quently Fei^uson  executed  to  the  donor  a  receipt  showing  that 
the  notes  were  held  in  trust  for  her.  Considering  all  that  was 
done,  there  was  no  delivery  absolute  or  surrender  of  the  do- 
minion over  the  property  with  the  intent  and  purpose  of  pass- 
ing the  title.  It  was  rather  intrusted  to  Ferguson  to  do  with 
it  as  the  donor  directed,  thus  creating  the  relation  of  principal 
and  agent,  nothing  more ;  and  it  was  construed  as  an  attempted 
testamentary  disposition  without  the  necessary  formality  of  a 
valid  will.  So  in  Walter  v.  Ford  the  donor,  in  his  last  illness, 
delivered  a  bank  check  to  another,  with  directions  to  deliver  it 
to  a  third  party  on  the  drawer's  death,  but  to  return  it  to  the 
drawer  if  he  should  recover,  and  nine  days  afterward  the 
drawer  died,  and  the  check  was  delivered  to  the  payee ;  and  in 
McCord's  Adm'r  v.  McCord  **a  father''— quoting  from  the 
headnote  of  the  case— **  in  his  last  illness  placed  a  package  of 
money  in  the  possession  of  his  son  to  take  care  of,  and  some 
days  afterward  directed  the  son,  in  case  he  should  not  get  well, 
to  take  the  money,  and,  after  paying  funeral  expenses,  etc.,  to 
divide  the  remainder  equally  between  himself  and  certain  of  his 
brothers  and  sisters;"  and  it  was  held  in  each  instance  that  the 
transaction  did  not  constitute  a  gift,  but  was  an  ineffectual 
att^^mpt  at  a  testamentary  disposition  of  the  property. 
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The  California  cases  cited  are  of  the  same  character.  In 
Basket  v.  Hassell  a  certificate  of  deposit  was  delivered  to  the 
alleged  donee  under  a  qualified  indorsement:  **Pay  to  Martin 
Basket,  of  Henderson,  Ky. ;  no  one  else ;  then  not  till  my  death. 
My  life  seems  to  be  uncertain.  I  may  live  through  the  spell. 
Then  I  will  attend  to  it  myself. '  *  The  court  say  of  the  trans- 
action that  **the  property  in  the  fund  did  not  presently  pass, 
but  remained  in  the  donor,  and  the  donee  was  excluded  from 
its  possession  and  control  during  the  life  of  the  donor.  That 
qualification  of  the  right  which  would  have  belonged  to  him 
if  he  had  become  the  present  owner  of  the  fund  establishes  that 
there  was  not  a  delivery  of  possession  according  to  the  terms  of 
the  instrument,  and  that,  as  the  gift  was  to  take  effect  only 
upon  the  death  of  the  donor,  it  was  not  a. present  executed  gift 
cau^a  mortis,  but  a  testamentary  disposition/'  It  may,  there- 
fore, be  predicated  of  these  authorities  that,  if  the  gift  is  not  to 
take  effect  as  an  executed  and  completed  transfer  to  the  donee 
of  possession  and  title,  either  legal  or  equitable,  during  the  life 
of  the  donor,  but  the  property  is  intrusted  merely  with  other 
parties  to  be  disposed  of  at  his  death,  as  he  may  or  shall  have 
directed,  it  becomes  a  testamentary  disposition,  dependent  for 
its  validity  upon  being  made,  executed,  and  proven  as  a  will. 
If,  however,  the  donor,  upon  the  other  hand,  being  in  ill  health, 
and  apprehensive  of  death,  in  view  of  such  condition  and  ap- 
prehension delivers  the  property  to  a  third  person  absolutely, 
thereby  relinquishing  all  right  to  the  possession  and  dominion 
over  it,  for  the  use  of  the  donee  under  such  circumstances  as 
to  indicate  a  present  intention  of  transferring  title  to  the  latter, 
the  gift  is  valid,  and  will  be  upheld.  The  fact  that  there  is  a 
possibility  of  the  donor's  recovery  and  his  repossessing  him- 
self of  the  property  is  not  obnoxious  to  the  gift.  These  are 
conditions,  as  we  have  seen,  implied  though  they  may  be, 
attendant  upon  such  a  gift  that  do  not  render  the  transaction 
testamentary, or  the  disposition  a  legacy,  and  nugatory, because 
not  executed  as  a  will :  Grymes  v.  Hone,  49  N.  Y.  17  ( 10  Am. 
Rep.  313).  To  the  same  purpose  are  Devol  v.  Dye,  123  Ind.  321 
(7  L.  R.  A.  439,  24  N.  E.  246) ;  Sessions  v.  Moseley,  4  Gush.  87 ; 
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Wells  V.  Tucker,  3  Bin.  366 ;  Pierce  v.  Boston  Sav.  Bank,  129 
Mass.  425  (37  Am.  Rep.  371). 

Now,  the  effect  of  the  findings  of  fact  of  the  trial  court  is 
that  Edward  Graupner,  on  the  day  previous  to  his  death,  in 
the  presence  of  certain  persons  named,  declared  that  he  gave 
H.  V.  Helms  everything  he  had ;  that  Helms  should  care  for 
his  as  long  as  he  lived,  so  that  he  could  have  all  that  was  neces- 
sary, and  after  his  death  pay  all  charges,  pay  himself  liberally, 
and  send  what  remained  to  Graupner 's  sister  in  Germany;  and 
that  Helms  assented  thereto,  and  agreed  to  comply  with  the 
conditions  imposed.  There  was  an  immediate  indorsement  of 
the  certificate  of  deposit  of  the  $2,000,  and  delivery  thereof  to 
Helms,  which,  being  symbolical,  constituted  a  present  transfer 
of  that  portion  of  the  funds  into  the  possessi(Mi  of  Helms,  who 
subsequently  and  on  the  same  day  actually  possessed  himself  of 
the  money  by  receiving  it  from  the  bank  upon  presentation  of 
the  certificate.  The  remaining  $200  was  actually  delivered  to 
him  by  Judge  Neil  under  the  express  directions  of  the  donor. 
So  that  here. the  donor  dispossessed  himself  of  the  property 
absolutely,  parting  with  all  control  and  dominion  over  it,  and 
died  on  the  following  day.  It  is  clearly  manifest  from  what  he 
said  and  did  that  it  was  his  present  purpose  to  part  with  the 
title  to  the  money,  and  bestow  it  upon  his  sister,  after  the  pay- 
ment of  the  specific  expenses  and  charges,  which  he  directed 
Helms  to  see  to.  The  directions  were  without  reservation,  and 
their  performance  depended  upon  no  conditions^  It  may  be 
assumed  that  the  charges  referred  to  were  to  be  satisfied,  and 
the  balance  rertiaining  of  the  fund  paic^to  his  sister  after  his 
death ;  but  this  is  no  objection  to  the  gift,  there  being  a  present 
transfer  of  dominion  with  the  intent  and  purpose  of  devesting 
himself  of  title  and  conferring  it  upon  another.  The  sister  in 
Germany  was  constituted  the  real  beneficiary  or  donee,  and 
Helms  a  trustee  for  her,  to  execute  the  trust  reposed  in  him. 

3.  It  is  further  urged  that  gifts  cwusa  mortis  are  not  favored 
by  law,  because  of  the  opportunity  afforded  for  the  perpetra- 
tion  of  fraud  upon  estates  of  deceased  persons  through  false 
swearing.     Even  if  this  be  true,  the  case  at  bar  is  made  so  full 
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and  plain  as  to  leave  no  doubt  touching  the  real  purpose  of  the 
deceased.  We  are  not  left  to  inference  or  presumption,  but  are 
dependent  upon  the  findings  of  the  trial  court,  which  are  clear, 
and  leave  no  room  for  two  opinions.  Such  a  gift  is  not  con- 
trary to  public  policy,  and  will  be  upheld  when  established: 
Ellis  V.  'Secor,  31  Mich.  185  (18  Am.  Rep.  178).  It  is  not 
sought  to  defeat  the  gift  on  account  of  any  existing  indebted- 
ness of  deceased,  but  recovery  is  predicated  solely  upon  plain- 
tiff's right,  as  admihistrator,  to  the  possession  of  the  funds  for 
jjdministrative  purposes;  but  the  same  having  been  disposed  of 
in  Graupner's  lifetime  by  valid  gift,  are  not  assets  of  the 
estate,  and  plaintiff  is  therefore  not  entitled  to  them. 

Affirmed. 

Decided  27  October ;  rehearing  denied  S  December,  1902. 

MILLIORN  V.  CLOW. 

[70  Pac.  398.1 
Wahehousemen — PussEssioN  OP  Property  Pledged. 

1.  It  is  essentia!  to  tbe  validity  of  a  receipt  Issued  by  a  warehouseman  as 
a  pledge  for  his  own  debt,  as  against  subsequent  bona  fide  purchasers,  that 
the  property  pledged  shall  be  really  on  hand  in  the  warehouse,  and  that 
there  shall  be  an  actual  or  symbolical  delivery  thereof. 

Presumption  of  Fair  Dealin^q — Rebutting  Evidence. 

2.  The  presumption  of  regularity  and  fair  dealing  in  private  transactions, 
created  by  Hiirs  Ann.  Laws,  |  776,  subds.  1,  19,  20,  and  34,  is  overcome,  in 
the  case  of  a  Warehouseman  who  has  issued  receipts  for  property  as  collateral 
security  for  his  own  debts,  by  evidence  that  on  closing  the  business  there 
was  not  enough  of  that  kind  of  property  to  satisfy  the  receipts  held  by 
actual  depositors,  and  a  lack  of  evidence  that  the  warehouseman  had  owned 
any  property  in  the  warehouse  when  he  gave  the  collateral  receipts. 

Appeai/ — Prejudicial  Ruling. 

3.  No  appeal  can  be  prosecuted  from  a  ruling  not  prejudicial  to  the  appel- 
lant, as  witness  this  case:  A  warehouseman  died  leaving  outstanding  receipts 
for  more  than  12.000  bushels  of  wheat,  with  only  10,114  bushels  on  hand, 
and  two  receipts  for  2.500  bushels  given  as  collateral  to  his  notes,  and  not 
representing  wheat  actually  received  from  the  note  creditor,  or  wheat  of  the 
warehouseman's  on  hand.  A  receiver  was  necessary  to  care  for  the  ware- 
house and  its  contents  pending  litigation  over  the  conflicting  rights.  The 
decree,  after  paying  the  receiver,  divided  the  proceeds  In  certain  proportiops 
among  the  actual  depositors,  excluding  the  holder  of  the  collateral  receipts. 
Clearly,  the  latter  could  not  complain  of  the  terms  of  the  distribution,  for 
there  was  not  enough  wheat  to  pay  even  thS  actual  depositors,  and  before  he 
could  receive  anything  the  receiver's  charges  were  properly  payable  besides. 

Prom  Lane :  James  W.  Hamilton,  Judge. 
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This  is  a  suit  by  H.  M.  Milliorn  and  thirty-seven  other  de- 
positors of  wheat  in  a  warehouse  at  Junction  City,  Oregon, 
operated  by  Robert  Clow,  now  deceased,  against  Caroline  Clow, 
as  administratrix  of  his  estate,  and  fifteen  others,  to  secure  a 
pro  rata  distribution  of  a  fund  arising  from  the  sale  of  certain 
wheat,  and  to  compel  the  defendants  Balfour,  Guthrie  &  Co. 
to  pay  the  value  of  certain  other  wheat  received  by  them.  The 
transcript  shows  that  for  several  years  prior  to  January  7, 
1900,  Robert  Clow  stored  his  wheat  in  said  warehouse,  and  also 
that  which  was  deposited  by  others,  issuing  to  them  warehouse 
receipts.  He  also  operated  at  that  place  a  flouring  mill,  grind- 
ing his  own  wheat,  and  also  that  stored  in  his  warehouse  for  the 
express  purpose  of  being  manufactured  into  flour;  issuing  to 
such  depositors  exchange  receipts,  stipulating  to  deliver  to 
them  a  given  quantity  of  flour  for  each  bushel  of  wheat.  The 
defendant  H.  M.  Grant  on  September  18,  1899,  loaned  Clow 
$1,000,  and  on  the  27th  of  that  month  also  loaned  him  a  like 
sum,  taking  his  promissory  notes  therefor,  payable  in  eighty- 
seven  days  and  three  months  respectively,  with  interest  at  10 
per  cent  per  annum ;  and,  as  security  therefor.  Clow  issued  to 
him  on  September  2l8t  and  27th  two  warehouse  receipts,  each 
to  the  effect  that  he  had  received  from  him  2,500  bushels  of 
merchantable  wheat,  to  be  delivered  on  board  the  cars,  sacked 
and  in  good  order,  upon  the  return  of  the  receipts  and  the  pay- 
ment of  certain  storage  charges.  The  defendants  Balfour, 
Guthrie  &  Co.  on  October  2,  1899,  purchased  from  Clow  5,000 
bushels  of  wheat,  paying  therefor  the  sum  of  $2,950 ;  and  there- 
after, but  prior  to  November  8, 1899,  they  received  from  him  a 
further  shipment  of  6,167  bushels  and  18  pounds,  on  account 
of  which  they  advanced  to  him  the  sum  of  $3,268.43.  Clow 
died  intestate  January  7,  1900,  and  his  widow,  the  defendant 
Caroline  Clow,  was  appointed  and  duly  qualified  as  adminis- 
tratrix of  his  estate.  The  plaintiffs,  believing  that  said  ware- 
house did  not  contain  the  amount  of  wheat  specified  in  their 
several  receipts,  instituted  this  suit,  alleging  the  quantity 
stored  by  each,  and  also  giving  the  names  of  ninety-four  others 
who  had  deposited  wheat  tx)  be  exchanged  for  flour,  and  stating 
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the  quantity  stored  by  each  of  the  latter,  none  of  whom  were 
made  parties.  A  receiver  was  thereupon  appointed,  who  found 
in  the  warehouse  9,114  bushels  and  20  pounds  of  wheat,  and  in 
the  mill  a  quantity  of  flour  and  bran  equivalent  to  1,000 
bushels  of  wheat,  all  of  which  was  sold  by  order  of  the  court, 
and  the  money  derived  therefrom  deposited  with  the  clerk. 
Grant,  not  having  received  any  payment  on  said  promissory 
notes,  or  any  of  the  wheat  specified  in  his  receipts,  filed  a  cross- 
bill, in  which  he  sought  to  join  interests  with  the  plaintiffs,  and 
to  recover  from  Balfour,  Guthrie  &  Co.  a  pro  rata  share  of  the 
deficiency.  The  court,  upon  trial  of  the  cause,  found  from  the 
testimony  that  plaintiffs  had  stored  in  said  warehouse  9,964 
bushels  and  18  pounds  of  wheat,  and  that  the  other  persons 
specified  in  the  complaint,  but  not  made  parties  to  this  suit, 
had  deposited  therein  2,604  bushels  and  53  pounds,  for  which 
they  were  to  receive  flour;  that  Grant  never  had  any  lien  on 
the  wheat  in  said  warehouse,  and  was  not  entitled  to  recover 
any  sum  from  the  defendants  Balfour,  Guthrie  &  Co., —and 
decreed,  by  stipulation  of  plaintiffs'  counsel,  but  over  Grant's 
objection,  that  the  depositors  of  wheat  to  be  exchanged  for 
flour  should  share  equally  with  plaintiffs  in  the  pro  rata  dii^ 
tribution  of  the  fund,  and,  having  dismissed  the  suit  as  to  Bal- 
four, Guthrie  &  Co.,  allowed  plaintiffs  their  costs  against  the 
defendant  Caroline  Clow,  and  deducted  $350  from  said  fund 
for  the  receiver  and  his  attorney.  The  defendant  Grant  ap- 
peals. Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Snow 
dk  McCamant  and  W.  C,  Hale,  with  an  oral  argument  by  Mr, 
Zera  Snow  and  Mr.  Hale. 

For  respondents,  plaintiffs,  there  was  a  brief  and  an  oral 
argument  by  Mr.  A.  C.  Woodcock. 

For  respondents,  Balfour,  Guthrie  &  Co.,  there  was  a  brief 
and  an  oral  argument  by  Mr.  Francis  D.  Chamberlain. 

Mb.  Chief  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 
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It  is  contended  by  appellant's  counsel  that  Clow,  after  having 
issued  the  warehouse  receipts  to  their  client,  shipped  wheat  to 
Balfour,  Guthrie  &  Co.  to  which  he  was  entitled,  and,  this 
being  so,  the  court  erred  in  not  decreeing  against  them,  in 
Grant's  favor,  a  recovery  of  a  pro  rata  share  of  the  deficiency 
caused  by  their  conversion  of  the  wheat.  It  is  insisted  by  coun- 
sel for  Balfour,  Guthrie  &  Co.,  however,  that,  if  Clow  owned 
any  wheat  in  the  warehouse,  his  attempt  to  hypothecate  it  to 
Grant  as  security  for  the  money  loaned  was  in  effect  a  chattel 
mortgage,  and,  not  having  been  filed  or  recorded,  as  required 
by  law,  was  void  as  to  their  clients,  and  that,  no  testimony 
having  been  offered  to  show  that  Clow  owned  any  of  the  wheat 
stored  in  his  warehouse,  no  property  was  ever  appropriated  to 
the  receipts  issued  to  Grant,  and  therefore  no  error  was  com- 
mitted as  alleged.  It  was  averred,  in  substance,  in  Grant's 
cross-complaint,  that,  at  the  time  his  warehouse  receipts  were 
issued,  Clow  was  the  owner  of,  and  had  in  store  in  his  ware- 
house, large  quantities  of  wheat  of  the  crop  of  1899,  and  more 
than  sufficient  to  supply  the  demands  of  all  depositors,  arid 
also  to  furnish  the  quantity  called  for  in  the  receipts  so  issued 
to  him,  and  that  at  the  time  the  crop  of  that  year  began  to  be 
deposited  there  was  no  wheat  on  storage  in  said  warehouse. 

It  is  impossible  to  determine  with  any  degree  of  certainty 
what  quantity  of  wheat  was  in  the  warehouse  when  the  crop 
of  1899  began  to  be  stored  therein.  The  defendant  B.  S. 
Harris,  a  miller  employed  by  Clow,  testifies  as  a  witness  in  his 
own  behalf  that,  in  his  opinion,  there  were  on  store  in  the 
warehouse  at  that  time  1,000  bushels.  But  J.  M.  Hays,  who 
was  employed  in  the  mill,  says,  however,  that  there  were  not 
more  than  two  or  three  hundred  bushels.  This  witness  also 
says  that,  after  he  had  examined  and  estimated  the  quantity  of 
wheat  stored  in  the  bins,  the  mill  was  run  a  day  or  two,  grind- 
ing about  100  bushels  a  day,  before  the  crop  of  1899  began 
to  be  stored  in  the  warehouse.  The  defendant  J.  H.  Akers 
sought  to  participate  in  the  distribution  of  the  fund  in  court, 
based  upon  a  warehouse  receipt  issued  by  Clow  to  him  for  131 
bushels  of  1898  wheat;  but,  as  he  was  denied  any  relief,  the 
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court  must  necessarily  have  found  that  the  wheat  stored  in 
that  year  was  all  withdrawn  before  the  crop  of  the  next  year 
began  to  be  deposited  in  the  warehouse,  and  in  this  implied 
finding  we  concur. 

There  is  no  testimony  tending  to  show  that  at  the  time  Clow 
delivered  the  receipts  to  Grant  he  had  any  wheat  of  his  own  in 
the  warehouse,  nor  does  it  appear  that  any  wheat  belonging  to 
him  was  thereafter  placed  therein,  unless  such  fact  may  be 
inferred  from  the  shipments  made  by  him  to  defendants  Bal- 
four, Guthrie  &  Co.  Grant,  as  a  witness  in  his  own  behalf, 
testifies  that  he  examined  the  stubs  of  Clow's  check  book  after 
he  loaned  him  the  first  $1,000,  and  found  that  within  three 
days  therefrom  Clow  had  purchased  wheat,  drawing  checks  on 
the  bank  in  payment  therefor,  as  follows :  Peter  Harpole,  $90 ; 
Ed  Bailey,  $450;  Thomas  Bailey,  $72;  W.  B.  Milliorn,  $38; 
and  Jesse  Sovems,  $350,— thus  accounting  for  the  sum  of 
money  first  loaned  Clow.  A  similar  statement  is  made  by  wit- 
ness with  respect  to  the  second  loan.  If  it  be  admitted  that  this 
testimony  was  competent  to  establish  purchases  of  wheat  with 
the  money  loaned  by  Grant,  there  is  no  testimony  tending  to 
show  that  any  of  this  wheat  was  ever  deposited  in  the  ware- 
house. The  money  paid  and  advanced  by  Balfour,  Guthrie 
&  Co.  to  Clow  was  evidenced  in  part  by  thirty-five  sight  drafts 
drawn  by  him  upon  them  in  favor  of  various  persons,  amount- 
ing to  $6,578.43.  J.  T.  Clow,  a  son  of  Robert,  who  was  em- 
ployed by  his  father  in  the  warehouse  and  mill,  being  called  as 
a  witness  for  the  defendants  Balfour,  Guthrie  &  Co.,  in  speak- 
ing of  these  sight  drafts,  says  that  the  sum  of  $5,972.63  was 
paid  for  wheat. 

1.  Though  a  warehouseman,  in  the  absence  of  a  statute  to 
the  contrary,  may  issue  a  warehouse  receipt  for  his  own  goods 
in  store,  by  way  of  sale,  and  confer  an  indefeasible  title,  yet, 
when  he  issues  such  receipt  by  way  of  pledge  to  secure  his  own 
debt,  it  is  generally  held  that  such  a  pledge  is  not  good,  as 
against  subsequent  bona  fide  purchasers  of  the  goods,  unless 
there  has  been  an  actual  or  symbolical  delivery  thereof:  28 
Am.  &  Eng.  Enc.  Law  (1  ed.),  682;  Colebrooke,  Col.  Sec. 
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(2  ed.)  §  420.  In  Cochran  v.  Ripy,  13  Bush,  495,  it  was  held 
that  the  right  to  pledge  goods  as  security  for  the  payment  of  a 
debt  was  derived  from  the  common  law,  and  existed  independ- 
ently of  the  statute ;  that  a  warehouseman  might  give  receipts 
for  his  own  goods  stored  in  his  own  warehouse  as  security  for 
the  payment  of  a  debt,  the  execution  of  the  receipt  being  a 
symbolical  delivery  of  the  property,  which  transferred  the 
right  of  possession,  as  between  the  parties,  as  effectually  as  an 
absolute  purchase,  but  that,  to  give  the  transaction  such  valid- 
ity, the  warehouseman,  at  the  time  he  issues  the  receipt,  must 
be  in  possession  of  the  goods  so  stored  in  the  warehouse  kept  by 
him  and  under  his  control.  **It,"  says  Mr.  Justice  Clopton 
in  Alabama  State  Bank  v.  Barnes,  82  Ala.  607  (2  South.  349), 
'*may  be  regarded  as  now  settled  that  a  warehouseman,  having 
property  of  his  own  stored  in  his  warehouse,  may,  in  the  ab- 
sence of  statutory  enactments,  issue  receipts  therefor,  and 
pledge  the  property  as  collateral  security  for  his  own  debt  by 
delivery  of  such  receipts. " 

In  National  Exch.  Bank  v.  Wilder,  34  Minn  149  (24  N.  W. 
699),  it  was  held  that  the  owner  of  goods,  if  a  warehouseman, 
might  pledge  the  same  by  delivering  to  the  pledgee  his  own 
warehouse  receipt,  the  issuance  of  which  was  sufficient  to  put 
the  pledgee  in  constructive  possession  and  control  of  the  prop- 
erty. Mr.  Justice  Mitchell,,  speaking  for  the  court  in  rendering 
the  decision,  says:  '' In  this  case,  as  appears  from  the  findings 
of  the  court,  there  was  an  appropriation  of  specific  property 
to  the  contract,  and  the  elevator  company  was  a  warehouseman, 
and  hence  could  create  a  valid  pledge  by  issuing  its  own  ware- 
house receipts.*'  Further  in  the  opinion  it  is  said:  "But 
inasmuch  as  the  issuing  of  warehouse  receipts  by  a  ware- 
houseman for  his  own  grain  actually  in  store  transfers  the  title 
and  legal  possession  to  the  holder  of  the  receipts,  and  makes 
the  warehouseman  his  bailee,  we  think  such  holder  should  be 
deemed  a  depositor,  within  the  meaning  of  the  act,  the  same  as 
if  he  had  made  an  actual  physical  deposit  of  the  grain.  In 
other  words,  the  statute  should  be  construed  so  as  to  embrace 
and  include  as  depositors  all  who  own  or  hold  grain  actually  in 
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store,  whether  deposited  by  themselves  or  by  others  to  whose 
rights  they  have  succeeded.  * '  In  Eggers  v.  National  Bank  of 
Com.  40  Minn.  182  (41  N.  W.  791),  it  was  held  that  no  dis- 
tinction existed  between  the  person  who  delivered  his  grain  at 
a  public  warehouse  and  a  pledgee  of  the  grain  of  a  warehouse- 
man actually  upon  deposit  therein,  who  leaves  it  in  store  with 
the  proprietor  as  his  bailee,  taking  a  warehouse  receipt  there- 
for. In  Fishback  v.  Van  Dusen,  33  Minn.  Ill  (22  N.  W.  244), 
it  was  held  that,  to  constitute  an  executed  contract  of  pledge  of 
goods,  some  specific  property  must  be  appropriated  to  the  con- 
tract ;  the  court  saying :  *  *  It  is  an  elementary  principle  of  law, 
applicable  alike  to  sales,  mortgages,  and  pledges,  that  the  con- 
tract becomes  executed  only  by  specifying  the  goods  to  which 
it  is  to  attach,  or,  in  legal  phrase,  by  the  appropriation  of  any 
specific  goods  to  the  contract.  Until  this  is  done  the  contract  is 
executory,  aud  the  property  does  not  pass.  There  was  no  such 
appropriation  of  any  specific  grain  to  these  contracts,  even 
under  what  may  be  termed  the  modem  American  doctrine,— 
that  where  the  mass  from  which  the  sale,  mortgage,  or  pledge 
is  made  is  uniform  in  character  and  quality,  as  wheat  in  an 
elevator,  separation  from  the  mass  is  not  necessary  to  consti- 
tute an  appropriation  of  the  property  to  the  contract.  But  in 
this  case,  out  of  what  mass  was  this  wheat  to  be  taken  ?  There 
is  no  evidence  that  there  was  any  wheat  in  the  mill  when  these 
receipts  were  executed,  and,  if  there  was,  there  is  nothing  to 
show  that  it  was  the  wheat  referred  to.  So  far  as  appears,  the 
banks  might,  with  equal  propriety,  claim  any  other  wheat  situ- 
ated elsewhere."  In  the  cases  to  which  attention  has  been 
called,  the  validity  of  the  receipts  issued  by  a  warehouseman 
for  his  own  goods  as  a  pledge  for  the  payment  of  his  debt  was 
made  to  depend  upon  the  fact  that  such  goods  were  actually 
stored  in  his  warehouse  at  the  time  the  receipt  was  executed,  so 
that  the  goods  were  thus  appropriated  as  the  subject-matter  of 
the  contract,  and  a  symbolical  delivery  of  the  right  of  posses- 
sion thereof  passed  to  the  pledgee  by  the  execution  of  the 
receipt. 

2.  In  the  case  at  bar  no  testimony  was  offered  tending  to 
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show  that  Clow,  at  the  time  he  issued  his  receipts  to  Grant, 
owned  a  bushel  of  the  wheat  stored  in  his  warehouse.  Grant, 
as  a  witness  in  his  own  behalf,  testifies  that  at  the  time  he 
loaned  the  money  to  Clow  he  visited  said  warehouse,  and  found 
large  quantities  of  wheat  therein;  and  his  counsel,  invoking 
the  presumptions  that  a  person  is  innocent  of  wrong,  that  pri- 
vate transactions  have  been  fair  and  regular,  that  the  ordinary 
course  of  business  has  been  followed  and  that  the  law  has  been 
obeyed  (Iliirs  Ann.  Laws,  §  776,  subds.  1,  19,  20,  34),  con- 
tend that  this  evidence  was  sufficient  to  show  Clow's  owner- 
ship of  the  wheat  pledged  to  their  client.  The  statute  regulating 
warehousemen,  so  far  as  deemed  material  herein,  is  as  follows : 
*'It  shall  be  the  duty  of  every  person  keeping  •  •  any  ware- 
house •  •  where  grain  •  •  is  stored,  to  deliver  to  the  owner 
of  such  grain  •  •  a  warehouse  receipt  therefor":  Hill's  Ann. 
Laws,  §  4201.  *'No  person  shall  issue  any  receipt  *  *  for  any 
grain  *  *  not  actually  in  store  at  the  time  of  issuing  such 
receipt":  Hill's  Ann.  Laws,  §  4202.  '*No  person  operating 
any  warehouse  *  •  shall  sell,  encumber,  ship,  transfer  or  in 
any  manner  remove  *  •  any  grain  •  *  for  which  a  receipt 
has  been  given  by  him  *  *  without  the  written  assent  of  the 
holder  of  the  receipt":  Hill's  Ann.  Laws,  §  4204.  **Any  per- 
son who  shall  violate  any  of  the  provisions  of  this  act  shall  be 
liable  to  an  indictment  and  upon  conviction  shall  be  fined," 
etc.:  Hill's  Ann.  Laws,  §  4207.  The  testimony  conclusively 
establishes  the  fact  that  there  was  a  deficiency  in  the  quantity 
of  wheat  that  had  been  stored,  and  should  have  been  on  deposit 
in  the  warehouse  at  the  time  of  Clow's  death;  thus  showing 
that  the  provisions  of  the  statute  adverted  to  had  been  violated. 
This  fact,  upon  principle,  in  our  opinion,  rebutted  the  pre- 
sumption invoked,  and  imposed  upon  Grant  the  burden  of 
showing  that  Clow  owned  the  quantity  of  •wheat  pledged  to 
him ;  but,  having  neglected  or  being  unable  to  do  so,  he  failed 
to  establish  one  of  the  material  allegations  of  his  cross-com- 
plaint. 

3.  The  court,  in  pursuance  of  the  stipulation  of  plaintiff's 
counsel,  but  over  Grant's  objection,  permitted  the  holders  of 
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warehouse  receipts  evidencing  2,604  bushels  and  53  pounds,  for  \ 

which  an  equivalent  in  flour  was  to  be  given,  to  participate  in  I 

the  pro  rata  distribution  of  the  fund  in  court.  It  will  be 
remembered  that  the  court  found  that  plaintiffs  were  entitled 
to  9,964  bushels  and  18  pounds  of  wheat,  and  that  there  were, 
including  the  flour  and  bran  as  equivalent  to  wheat  stored  in 
the  warehouse  and  in  the  mill,  only  10,114  bushels  and  20 
pounds,  so  that  after  plaintiff's  claims  were  supplied  there 
would  remain  only  150  bushels  and  2  pounds;  and,  as  the 
receiver  was  entitled  to  some  compensation  that  must  have 
been  paid  out  of  the  fund,  Grant  was  not  prejudiced  by  the 
decree  complained  of,  which  is  affirmed.  Apfibmed. 


Argaed  2  October;  decided  3  November,  1902. 

MASON'S   ESTATE. 

Davisson  v.  Akin. 

[70  Pac.  507.] 

Debt  of  Exbcutob  as  Monet  in  Hand. 

Under  Section  1117  of  Hill's  Ann.  Laws,  providing  tlint  an  executor  wlio 
may  accept  the  trust  conferred  shall  be  liable  for  any  claim  of  the  testator 
against  him  ''as  for  so  much  money  In  his  hands/*  an  executor,  whether 
solvent  or  insolvent,  should  be  charged  on  the  settlement  of  his  final  accounts 
with  all  debts  due  from  him  to  the  testator  as  so  much  money.  This  rule  is 
not  affected  by  section  1176  under  which  the  executor  is  to  be  charged  at 
the  appraised  value  with  all  the  property  of  the  estate  that  may  come  into 
his  hands,  but  not  with  debts  remaining  uncollected  without  his  fault,  for, 
on  his  acceptance  of  the  office,  the  executor's  debt  became  at  once  money  <m 
hand,  and  ceased  to  be  either  "property  of  the  estate"  under  section  1176,  or 
a  "debt"  under  section  1177. 

Prom  Benton :  George  H.  Burnett,  Judge. 

Pinal  accounting  of  J.  L.  Akin,  executor  of  the  estate  of 
Peter  W.  Mason  and  another.  From  a  decree  disallowing 
certain  items,  the  executor  appeals,  and  M.  B.  Davisson  and 
another,  creditors  of  the  estate,  appear  as  respondents. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Weather- 
ford  it  Wyatt  and  J.  H.  WUsmi,  with  an  oral  argument  by  Mr, 
James  K,  Weatherford, 

43  0B.-12 


if    ^77 
^    263/ 


178  Mason's  Estate.  [42  Or. 

For  respondents  there  was  a  brief  and  an  oral  argument  by 
Mr,  E.  R.  Bryson. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  a  decree  of  the  circuit  court  for 
Benton  County  disallowing  certain  items  in  the  final  account  of 
the  appellant  as  executor  of  the  last  will  and  testament  of 
Peter  W.  Mason  and  Hannah  R.  Mason,  his  wife,  deceased,  and 
charging  him  with  the  amount  of  a  promissory  note  executed 
and  delivered  by  him  to  Peter  W.  Mason  in  his  lifetime.  Akin 
was  insolvent  at  the  time  of  his  appointment  as  executor,  and 
has  ever  since  continued  in  that  condition,  and  wholly  unable 
to  pay  the  note,  or  any  part  thereof.  The  respondents,  who 
are  creditors  of  the  estate,  contended,  and  the  circuit  court 
held,  that,  notwithstanding  Akin's  insolvency,  he  should  be 
charged  in  the  settlement  of  his  final  account  with  the  amount 
of  such  note  and  interest  as  so  much  money  in  his  hands.  The 
soundness  of  this  view  was  the  only  question  argued  by  appel- 
lant's counsel,  and  is  the  only  one  presented  for  our  deter- 
mination on  this  appeal.  Without  further  statement  of  the 
facts,  we  shall  proceed  to  its  consideration. 

It  may  be  stated  generally  that  at  common  law  the  appoint- 
ment by  a  testator  of  his  debtor  as  executor  operated  as  a 
release  or  extinguishment  of  the  debt,  except  as  to  creditors, 
because  his  appointment  to  the  office  suspends  the  action  for 
the  debt,  and  a  personal  right  once  thus  voluntarily  sur- 
rendered is  forever  gone:  2  Williams,  Executors,  625,  626; 
2  Woerner,  Am.  Law  Adm'n  (2  ed.),  §  311.  In  some  states  of 
this  country,  however,  the  equitable  rule  that  the  appointment 
of  a  debtor  as  executor  does  not  release  the  debt  has  been 
adopted,  and,  in  the  absence  of  a  statute,  the  doctrine  is  pro- 
mulgated that  debts  due  a  decedent's  estate  from  the  executor 
or  administrator  are  to  be  deemed  and  accounted  for  by  him 
as  so  much  money  in  his  hands,  for  the  reason,  as  said  by  the 
Supreme  Court  of  Massachusetts,  in  1814,  in  Stevens  v.  Oay- 
lord,  11  Mass.  256,  where  the  rule  was  first  announced:  **As 
soon  as  the  debtor  is  appointed  administrator,  if  he  acknowl'- 
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edges  the  debt,  he  has  actually  received  so  much  money,  and  is 
answerable  for  it.  This  is  the  result  with  respect  to  an  execu- 
tor, and  the  same  reason  applies  to  an  administrator,  as  the 
same  hand  is  to  receive  and  pay,  and  there  is  no  ceremony  to 
be  performed  in  paying  the  debt,  and  no  mode  of  doing  it,  hut 
by  considering  the  money  to  be  now  in  the  hands  of  the  party 
in  his  character  of  administrator.''  See,  also,  Winship  v. 
Bass,  12  Mass.  199;  Jacobs  v.  Morrow,,  21  Neb.  233  (31  N.  W. 
739);  Miller  v.  Irby's  Adm'r,  63  Ala.  477;  Thompson  v. 
Thompson,  77  Ga.  692  (3  S.  W.  261).  There  is  some  conflict  in 
the  authorities,  however,  as  to  whether,  in  the  absence  of  a 
statute,  an  executor  should  be  charged  for  the  amount  of  the 
debt  owing  from  him  to  the  estate,  if  he  was  and  is  in  fact 
insolvent.  See  Leland  v.  Felton,  1  Allen,  531;  Spurlock  v. 
Earles,  8  Baxt.  437;  Rader  v.  Yeargin,  85  Tenn.  486  (3  S.  W. 
178) ;  Twitty  v.  Houser,  7  Rich.  153;  State  ex  rel.  v.  Gregory, 
119  Ind.  503  (22  N.  E.  1) ;  Trwcy's  Adm'x  v.  Card's  AdmW, 
2  Ohio  St.  431 ;  Wright  v.  Lang,  66  Ala.  389 ;  Arnold  v.  Arnold, 
124  Ala.  550  (27  South.  465,  82  Am.  St.  Rep.  199) ;  Barker 
V.  Irick,  10  N.  J.  Eq.  269 ;  Terhune  v.  Oldis,  44  N.  J.  Eq.  146 
(14  Atl.  638) ;  Garher  v.  Commonwealth,  7  Pa.  265;  Lyon  v. 
Osgood,  58  Vt.  707  (7  Atl.  5). 

For  the  purpose  of  setting  the  question  at  rest,  the  effect  of 
the  appointment  by  a  creditor  of  his  debtor  as  executor, 
together  with  the  liability  of  the  executor  for  a  debt  due  from 
him  to  the  estate,  has  been  regulated  by  statute  in  a  majority 
of  the  states.  The  statutes  of  some  declare  that  the  appoint- 
ment shall  not  operate  to  extinguish  the  debt,  **but  it  shall  be 
assets"  in  the  executor's  hands.  Under  such  a  provision,  the 
general  holding  is  that  a  debt  due  from  an  executor  is  placed 
on  the  same  footing  with  debts  due  the  estate  from  other 
sources,  and  he  and  his  sureties  are  only  required  to  account 
for  the  actual  value  thereof:  2  Woerner,  Am.  Law  Adm'n 
(2  ed.),  §  311.  Such  are  the  cases  of  McCarty  v.  Frazer,  62 
Mo.  263,  and  State  ex  rel  v.  Gregory,  119  Ind.  503  (22  N.  E. 
1),  cit«d  by  appellant.  Other  statutes  not  only  provide  that 
the  debt  shall  net  be  extinguished,  but  that  the  executor  shall 
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be  liable  therefor  as  for  so  much  money  in  his  hands,  and  such 
is  our  statute.  Section  1117,  Hill's  Ann.  Laws,  provides  that 
**the  naming  any  one  executor  in  a  will  shall  not  operate  to 
discharge  such  executor  from  any  claim  which  the  testator  had 
agfiinst  him,  but  the  claim  shall  be  included  in  the  inventory; 
and  if  the  person  so  named  afterwards  take  upon  himself  the 
administration  of  the  estate,  he  shall  be  liable  for  such  claim  as 
for  so  much  money  in  his  hands  at  the  time  the  claim  became 
due  and  payable ;  otherwise  he  is  liable  for  such  claim  as  any 
other  debtor  of  the  deceased.*'  The  language  of  this  section  is 
plain  and  free  from  doubt,  and  the  courts,  with  one  accord, 
hold  that  under  such  a  statute  an  executor,  though  insolvent,  is 
bound  to  account  for  a  debt  due  from  him  to  the  estate,  and 
shall  be  charged  therewith  on  settlement  of  his  final  account, 
as  for  so  much  money  in  his  hands  from  the  time  the  claim 
became  due  and  payable :  Baucu^  v.  Stover,  89  N.  Y.  1 ;  Mc- 
Gaughexj  v.  Jacoby,  54  Ohio  St.  487  (44  N.  E.  231) ;  Treweek 
V.  Howard,  105  Cal.  434  (39  Pac.  20) ;  Lambrecht  v.  State,  to 
use,  57  Md.  240.  The  Supreme  Court  of  New  York,  in  Baucus 
V.  Stover,  89  N.  Y.  1,  says :  **It  was  the  obvious  purpose  of  the 
statute  not  only  to  save  the  executor's  debt  from  extinguish- 
ment, but,  in  order  to  obviate  all  difficulty,  doubt,  and  embar- 
rassment, to  cause  it  to  be  regarded  as  money  in  his  hands. 
Such  is  the  plain  reading  of  the  statute.  The  language  is  free 
from  doubt  and  ambiguity,  and  needs  no  construction  or  inter- 
pretation. If  it  had  been  intended  simply  that  the  debt  should 
be  placed  upon  the  footing  of  any  other  debt  due  the  deceased, 
and  merely  to  save  it,  for  what  it  was  worth,  from  extinguish- 
ment, the  section  could  have  stopped  at  the  word  'inventory,' 
and  the  balance  thereof  would  have  been  without  any  purpose 
or  meaning.  But  it  goes  further.  It  not  only  provides  that 
the  debt  shall  not  be  discharged,  and  shall  be  included  in  the 
inventor>%  but  it  also  provides  that  the  debtor  executor  shall 
be  liable  for  the  debt  as  for  so  much  money ;  and  not  only  that, 
but  that  he  shall  apply  and  distribute  the  money  in  the  pay- 
ment of  debts  and  legacies,  and  among  the  next  of  kin.  We 
perceive  no  room  for  doubt.    The  statute  says  the  debt  shall  be 
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treated  as  money,  and  the  courts  have  no  right  to  say  it  shall 
not  be  so  treated.  This  construction  will  not  necessarily  involve 
an  insolvent  executor  in  hardship  and  embarrassment.  If  a 
debtor  unable  to  pay  his  debt  is  named  executor,  he  may 
decline  to  accept  the  office.''  And  in  California  {Treweek  v. 
Howard,  105  Cal.  434,  39  Pac.  20,)  it  is  said  that  the  statute 
was  passed  with  a  view  of  settling  disputed  questions  as  to  the 
liability  of  an  executor  and  his  sureties  for  debts  and  demands 
due  or  to  become  due  from  him  to  the  testator  of  the  estate 
which  he  represented,  and  under  it  such  debt,  from  the  time  it 
becomes  due,  is  to  be  treated  as  so  much  money  in  the  hands 
of  the  executor. 

The  Supreme  Court  of  Ohio,  in  speaking  on  the  same  sub- 
ject, says:  **The  language  includes  all  executors  indebted  to 
their  testator,  imposes  the  same  duties  upon  all  alike,  and 
applies  the  same  rule  to  all,  without  distinction  between  those 
that  are  solvent  and  those  that  are  insolvent,  or  on  account  of 
any  circumstances  or  condition  whatever.  If  such  distinction 
or  any  distinction  had  bfeen  intended,  it  could  easily  have  been 
nv^e,  and  would  have  readily  occurred  to  the  legislative  body, 
especially  in  view  of  the  previous  decisions  of  the  court  estab- 
lishing the  same  rule  declared  by  the  statute.  The  failure  to 
make  the  distinction  suggested  would  therefore  seem  to  have 
been  intentional,  but,  if  it  were  not,  the  courts  cannot  supply 
the  omission  without  a  manifest  encroachment  upon  the  prov- 
ince of  the  legislative  body":  McOaughey  v.  Jacohy,  54  Ohio 
St.  487  (44  N.  E.  231).  And  the' Maryland  Supreme  Court 
says  {Lambrecht  v.  State,  to  use,  57  Md.  240) :  **It  was  the 
manifest  intention  of  the  act  of  1798  to  charge  the  executor 
absolutely  with  the  debt  which  he  might  owe  the  testator,  as 
assets  in  his  hands ;  and,  in  order  to  remove  all  danger  of  mis- 
construction, it  was  provided  that  in  case  of  his  failure  to 
account  for  the  sum  due,  in  the  same  manner  as  if  it  were  so 
much  money  in  his  hands,  his  bond  may  be  put  in  suit.  •  • 
The  legislature  did  not  intend  to  open  the  door  to  the  inquiry 
whether  the  executor  has  the  means  and  ability  to  pay  his  debt, 
but  by  express  words  declares  that  in  all  cases  his  debt  shall 
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be  treated  and  accounted  for  'as  if  it  were  so  much  money  in 
his  hands';  and  this  without  regard  to  the  question  whether  he 
is  or  is  not  able  to  pay  it,— a  question  which  in  most  instances 
it  would  be  difficult,  if  not  impossible,  for  the  parties  in  inter- 
est satisfactorily  to  investigate  or  to  settle."  It  is  clear,  there- 
fore, that  the  solvency  or  insolvency  of  the  executor  is,  under 
our  statute,  an  immaterial  inquiry,  and  that  on  the  final  settle- 
ment of  his  account  he  is  to  be  charged  with  the  amount  of  any 
debt  due  from  him  to  the  estate  as  so  much  cash  in  hand  from 
the  time  it  became  due.  An^  it  can  hardly  be  said  that  this  is 
an  unjust  or  unreasonable  requirement.  As  an  executor  can- 
not sue  himself,  all  resort  to  legal  process  for  the  collection  of 
a  debt  due  from  him  to  the  estate  is  cut  oflf  by  his  assuming 
that  office.  By  a  proceeding  which  the  beneficiaries  of  the 
estate  are  powerless  to  prevent,  he  has  deprived  them  of  the 
ordinary  processes  of  the  law  for  enforcing  the  payment  of  his 
debt.  Having  voluntarily  taken  upon  himself  the  right  and 
duty  to  demand  and  receive,  and  the  corresponding  duty  of 
paying,  it  is  but  a  just  and  legal  consequence  of  his  own  act 
that  his  debt  should  be  conclusively  presumed  to  have  betn 
paid  and  discharged. 

Every  reason  for  this  doctrine  is  strengthened  when  liability 
on  the  ground  of  the  executor's  insolvency  is  sought  to  be 
evaded.  That  is  a  matter  which  the  beneficiaries  of  the  estate 
are  entitled,  under  every  principle  of  right  and  justice,  to  have 
determined  by  the  ordinary  processes  of  the  law  in  a  proceed- 
ing where  the  debtor  does  not  occupy  the  conflicting  relations 
of  a  representative  of  the  estate  charged  with  the  duty  of  dili- 
gence in  its  behalf,  and  a  debtor  whose  interest  it  would  be  to 
avoid  payment.  An  inquiry  of  that  nature  in  the  county  court, 
sitting  for  the  transaction  of  probate  business,  would  necesl- 
sarily  be  attended  with  innumerable  difficulties,  and  would  be 
an  unsatisfactory  and  imperfect  substitute  for  the  remedies 
ordinarily  aflPorded  for  the  collection  of  debts.  For  the  pur- 
pose of  settling  all  these  questions,  and  obviating  the  diflSculties 
suggested,  the  statute  has  provided,  in  plain  and  unmistakable 
terms,  that,  if  the  debtor  takes  upon  himself  the  administra- 
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tion  of  the  estate,  he  shall  be  liable  for  any  debt  due  from  him, 
**a8  for  so  much  money  in  his  hands  at  the  time"  it  became  due 
and  payable.  Nor  is  the  effect  of  this  provision  modified  by 
those  of  sections  1176, 1177,  Hill 's  Ann.  Laws,  that  an  executor 
is  chargeable  with  all  the  property  of  the  estate  that  may  come 
into  his  possession,  at  the  value  of  the  appraisement  contained 
in  the  inventory,  and  **  shall  not  be  accountable  for  the  debts 
due  the  estate,  if  it  apper  that  they  remain  uncollected  with- 
out his  fault."  Debts  due  from  the  executor  are  by  force  of 
section  1117,  in  legal  effect,  transmuted  into  money  in  his 
hands,  and  cannot  be  classed  with  property  of  the  estate  coming 
into  his  hands,  or  with  uncollected  or  uncollectible  debts,  within 
the  meaning  of  the  section  referred  to :  McCaughey  v.  Jacohy, 
54  Ohio  St.  487  (44  N.  E.  231). 

Whether  the  debt  of  an  insolvent  executor,  converted  by  the 
statute  into  money,  for  the  purpose  of  administration,  stands 
on  the  same  footing  in  regard  to  his  sureties  as  if  the  executor 
had  actually  received  so  much  money  belonging  to  the  estate, 
is  a  question  not  presented  nor  decided  by  this  appeal.  We  are 
of  the  opinion  that  the  executor  was  properly  charged  with  the 
amount  of  the  debt  due  from  him  to  the  estate,  as  so  much 
money,  and,  as  that  is  the  only  question  for  decision,  the  decree 
of  the  court  below  is  affirmed.  Appibmed. 


Argued  3  November ;  decided  17  November,  1902. 

B0BEBT8QN  v.  STATE  LAND  BOARD. 

[70  Pac.  614-] 

State  Land  Boabo — Public  Lands. 

The  State  Land  Board,  which  is  authorized  by  law  to  sell  the  public  school 
lands  of  the  state,  to  Invest  the  proceeds  of  such  sales,  to  make  rules  for 
the  transaction  of  business,  and  to  decide  all  disputes  between  applicants  as 
to  priority  of  right,  is  a  co-ordinate  branch  of  the  state  government,  and  its 
decisions  and  the  exercise  of  its  discretion  cannot  be  controlled  by  the  courts. 

From  Marion :  Reuben  P.  Boise,  Judge. 

This  is  a  special  proceeding  instituted  by  C.  H.  Robertson 
against  T.  T.  Geer,  as  Governor,  Charles  S.  Moore,  as  Treas- 
urer, and  P.  I.  Dunbar,  as  Secretary  of  State,  of  the  State  of 
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Oregon,  constituting,  by  Virtue  of  their  respective  offices,  the 
State  Land  Board,  to  compel  them  to  accept  plaintiff's  applica- 
tion to  purchase  certain  alleged  school  land  of  the  State  of 
Oregon  and  to  issue  to  him  a  certificate  of  sale  therefor,  or  to 
show  cause  why  they  had  not  done  so.  A  petition  therefor 
having  been  filed,  an  alternative  writ  of  mandamus  was  issued, 
wherein  it  is  alleged,  in  effect,  that  plaintiff  is  beneficially  inter- 
ested in  the  proceeding;  that  defendants  are  the  duly  elected, 
qualified,  and  acting  members  of  said  board,  and  authorized  to 
sell  lands  belonging  to  the  state ;  that  said  state  is  the  owner  of 
the  E.  1/^  of  section  16,  township  4  S.,  range  17  B.  of  the  Wil- 
lamette Meridian;  that  May  28,  1896,  D.  W.  Huff  applied  to 
said  board  to  purchase  the  S.  E.  14,  and  October  27, 1897,  A.  C. 
Huff,  the  N.  E.  14  of  said  section,  and  there  were  issued  to 
them  certificates  of  sale  thereof,  the  purchase  price  to  be  paid 
in  installments ;  that  each  made  default  in  the  payment  of  the 
sum  agreed  upon,  and  more  than  two  years  have  elapsed  since 
either  has  made  any  payment  of  the  principal  or  interest,  in 
consequence  of  which  their  respective  rights  in  or  to  said  land 
have  been  forfeited;  that  on  September  7,  1901,  plaintiff  ap- 
plied to  said  board  to  purchase  the  east  half  of  said  section, 
depositing  the  sum  of  money  required  for  that  purpose;  that 
on  September  10,  1901,  said  board,  considering  his  applicaticm 
in  regular  session,  found  that  said  land  was  included  in  the 
certificates  issued  to  D.  W.  and  A.  C.  Huff,  who  for  more  than 
two  years  prior  thereto  had  been  delinquent  in  the  payment  of 
principal  and  interest,  and  ordered  the  clerk  of  said  board  to 
notify  them  that,  if  they  failed  to  pay  the  sums  due  within 
thirty  days,  their  certificates  would  be  canceled ;  that  a  rule  of 
the  board  then  in  force  required  that  persons  delinquent  in  the 
payment  of  the  purchase  price  or  interest  should  be  notified 
and  given  thirty  days  in  which  to  pay  the  sums  of  money  due  the 
state  before  canceling  their  certificates  or  considering  the  appli- 
cations of  others  to  purchase  any  of  the  lands  which  the  state 
had  agreed  to  sell ;  that  said  board  refused  to  accept  plaintiff's 
application,  and  has  ever  since  neglected  to  issue  to  him  a  cer- 
tificate of  purchase ;  and  that  he  possesses  the  requisite  qualifi- 
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cations  to  entitle  him  to  the  land  for  which  he  applied.  A 
demurrer  to  the  alternative  writ,  on  the  ground  that  it  did  not 
state  facts  sufficient  to  authorize  its  issuance  and  that  there  was 
a  defect  of  parties,  in  that  neither  D.  W.  nor  A.  C.  HuflE  were 
joined  as  defendants,  having  been  sustained,  the  proceeding 
was  dismissed  and  plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr.  William  H,  Holmes  and  Mr.  Webster  Holmes. 

For  respondents  there  was  a  brief  over  the  name  of  D.  R.  N. 
Blackburn,  Attorney  General,  with  an  oral  argument  by  Mr. 
Wilson  T.  Hume. 

Mr.  Chief  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

The  question  presented  by  this  appeal  is  whether  mandamus 
will  lie  to  compel  the  members  of  the  State  Land  Board  to  can- 
cel a  contract  for  the  sale  of  state  land  and  to  declare  a  for- 
feiture of  the  money  paid  on  account  thereof.  It  is  contended 
by  plaintiff's  counsel  that,  the  demurrer  to  the  alternative  writ 
having  admitted  that  D.  W.  and  A.  C.  Huff  had  been  in  default 
more  than  one  year  in  the  payment  of  the  principal  and  inter- 
est, their  certificates  of  sale  had  become  void,  and  the  money 
paid  by  them  on  account  of  their  purchases  forfeited,  and 
hence  the  court  erred  in  sustaining  the  demurrer,  and  in  not 
compelling  the  defendants  to  perform  the  mere  ministerial 
duty  enjoined  upon  them  by  law  as  a  trust  resulting  from  their 
respective  offices.  The  statute  in  force  at  the  time  these  cer- 
tificates were  secured  provided,  in  effect,  that  the  Governor, 
Secretary  of  State,  and  State  Treasurer,  as  a  board  of  commis- 
sioners, should  sell  school  lands  belonging  to  the  state,  not 
exceeding  160  acres  to  any  one  person,  not  a  settler,  at  a  price 
not  less  than  $2  per  acre :  Hill's  Ann.  Laws,  §  3598.  An  appli- 
cant for  such  land,  upon  paying  the  board  one  third  of  the 
purchase  price  and  executing  two  promissory  notes  for  the 
remainder  thereof,  payable  in  one  and  two  years,  respectively, 
with  interest  at  10  per  cent  per  annum,  payable  annually,  was 
entitled  to  receive  a  certificate  that  he  had  purchased  the  land 
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therein  described,  paid  a  certain  sum  thereon,  executed  his 
promissory  notes  for  the  remainder  of  the  purchase  price,  and 
that  upon  the  payment  of  the  notes  he  would  be  entitled  to  a 
deed  to  the  premises:  HilPs  Ann.  Laws,  §  3601.  Section  3607 
of  the  statute  was  as  follows :  *  *  If  any  interest  should  remain 
unpaid  on  any  note  or  notes  given  for  part  of  the  purchase  price 
of  lands  for  one  year  after  the  same  becomes  due,  the  sale  and 
certificate  shall  be  void,  and  all  payments  thereon  shall  be  for- 
feited, and  the  land  shall  be  deemed  vacant,  and  shall  be  sub- 
ject to  sale  as  if  it  had  not  before  been  sold."  This  statute 
was  repealed  February  18,  1899,  and  a  new  act  substituted 
therefor,  which  provides,  in  effect,  that  the  Governor,  Secre- 
tary of  State,  and  State  Treasurer  shall  constitute  a  board  of 
commissioners,  to  be  styled  the  ** State  Land  Board'':  Laws 
1899,  pp.  156,  157,  §  2.  Section  6  of  the  act,  so  far  as  deemed 
material,  is  as  follows :  *  *  The  State  Land  Board  may  make  rules 
for  the  transaction  of  business  under  this  act.  They  shall  meet 
on  the  second  and  fourth  Tuesdays  of  each  month  to  pass  upon 
all  matters  properly  coming  before  the  board  for  consideration, 
to  hear  and  decide  all  questions  about  priority  of  settlement 
and  other  disputes  between  applicants ;  and  all  their  acts  and 
decisions  as  to  the  legal  title  shall  be  final  as  to  the  right  to  a 
deed  from  the  state."  When  full  payment  of  the  purchase 
price  is  made,  the  purchaser  is  entitled  to  receive  a  deed  for  the 
land  described  in  his  certificate:  Sec.  12.  Section  14  of  the 
act  is  as  follows:  **If  any  installment  of  the  purchase  price  of 
lands,  principal  or  interest,  should  remain  unpaid  for  one  year 
after  the  same  becomes  due,  the  sale  and  certificate  shall  be 
void  and  all  payments  thereon  shall  be  forfeited,  and  the  land 
shall  be  deemed  vacant  and  shall  be  subject  to  sale  as  if  it  had 
not  before  been  sold."  It  will  be  observed  that  this  section 
restricts  the  rights  of  a  purchaser  of  state  land  under  the 
statute  in  force  at  the  time  of  the  sale  to  the  Huffs  by  render- 
ing the  sale  and  certificate  void  and  all  payments  thereon  for- 
feit^id  upon  the  default  of  one  year  in  the  payment  of  interest 
after  it  became  due,  while  as  amended  it  inflicts  the  same  penal- 
ties for  a  default  in  the  payment  of  the  principal,  as  well  as 
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interest.  Whether  the  sales  made  and  the  certificates  issued  to 
the  HuflFs  could,  in  view  of  the  constitutional  prohibition 
against  the  impairment  of  contracts  (Const.  Or.  Art.  I,  §  21), 
be  rendered  void  and  the  payments  made  thereon  forfeited  by 
a  default  of  more  than  one  year  in  the  payment  of  the  prin- 
cipal after  it  becomes  due,  is  not  necessary  to  inquire ;  for,  the 
allegation  in  the  alternative  writ  that  a  default  of  more  than 
one  year  had  occurred  in  the  payment  of  the  principal  and  of 
the  accrued  interest  thereon  after  they  became  due  haying  been 
admitted  by  the  demurrer,  the  right  of  forfeiture,  if  strictly 
enforceable,  is  brought  within  the  provisions  of  both  acts  upon 
the  question  of  interest  alone.  / 

The  action  of  the  court  below  in  dismissing  the  proceeding 
was  undoubtedly  based  upon  the  decision  of  this  court  in 
Carpe  v.  Brooks,  8  Or.  222,  in  which  it  was  held  that  the  board 
of  commissioners  for  the  sale  of  school  and  university  lands 
is  not  an  inferior  court  or  tribunal,  but  a  co-ordinate  depart- 
ment of  the  state  government,  and  that  their  decisions  are  not 
subject  to  review  by  the  courts.  Mr.  Justice  Boise,  speaking 
for  the  court  in  deciding  the  case,  says :  *  *  This  board  is  created 
by  the  state  constitution,  and  by  it  invested  with  the  power  to 
dispose  of  these  state  lands,  and  its  powers  and  duties  are  such 
as  are  provided  by  law.  It  is  composed  of  the  Governor,  Sec- 
retary of  State,  and  State  Treasurer,  and  is  a  part  of  the  ad- 
ministrative department  of  the  government,  and  exercises  its 
powers  independent  of  the  judiciary  department,  and  its  de- 
cisions are  not  subject  to  be  reversed  by  the  courts.  It  occupies 
in  this  state  the  same  relation  to  the  state  judiciary  as  the  land 
department  of  the  United  States  does  to  the  United  States 
courts,  and  their  decisions  have  not  been  the  subject  of  review 
by  the  United  States  courts.  It  was  held  in  the  case  of  Pin  v. 
Morris,  1  Or.  230,  that  our  late  territorial  courts  could  not 
revise  the  decisions  of  the  surveyor  general,  and  in  that  case 
WiLUAMS,  C.  J.,  says :  *  Congress  has  ordained  a  land  depart- 
ment of  the  government,  whose  business  it  is  made  to  deter- 
mine those  questions  which  arise  out  of  the  disposal  of  the  pub- 
lic lands,  and  the  courts  of  the  country  cannot  interfere  to 
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regulate  or  control  that  business,  without  introducing  uncer- 
tainty and  confusion  into  the  whole  system.'  See,  also,  the  case 
of  Board  of  Supervisors  v.  Auditor  Oeneral,  27  Mich.  165.  The 
board  is  the  land  department  of  this  state,  and  their  decision  as 
to  who  shall  receive  a  patent  to  land  is  conclusive  on  the  courts. 
But  the  courts  may,  on  a  proper  showing,  decree  that  the  pat- 
entee holds  the  land  as  the  trustee  of  one  having  a  better  right 
in  equity.  This  board  is  not  in  any  sense  an  inferior  court  or 
tribunal,  over  which  the  circuit  courts  have  a  supervisory  con^ 
trol,  but  a  co-ordinate  department  of  the  state  government, 
whose  discretion  and  decisions  the  courts  cannot  control." 

It  having  been  held  in  that  case  that  the  board  of  commis- 
sioners for  the  sale  of  school  and  university  lands,  now  known 
as  the  ** State  Land  Board,"  was  analogous  to  the  land  depart- 
ment of  the  general  government,  an  examination  of  the  de- 
cisions of  the  Supreme  Court  of  the  United  States,  in  relation 
to  the  freedom  of  the  latter  from  interference  by  the  judicial 
department,  is  deemed  material.  In  Mclntire  v.  Wood,  11  U.  S. 
(7  Cranch)  504,  decided  in  1813,  it  was  held  that  the  Circuit 
Court  of  the  United  States  for  the  District  of  Ohio  was  power- 
less to  compel  by  mandamus  a  register  of  the  land  oflSce  to 
grant  final  certificates  of  purchase  to  the  plaintiflP  for  lands  to 
which  he  supposed  himself  entitled  under  the  laws  of  the 
United  States.  In  Gaines  v.  Thompson,  74  U.  S.  (7  Wall.)  347, 
it  was  held  that  there  could  be  no  difference  in  principle  which 
forbids  interference  with  the  duties  of  the  officers  of  the  land 
department,  whether  it  arose  by  writ  of  mandamus  or  injunc- 
tion, and  that  the  act  of  the  Secretary  of  the  Interior  and  the 
Commissioner  of  the  General  Land  Office  in  canceling  an  entry 
for  land  would  not  be  interfered  with  by  the  latter  method.  In 
Craig  v.  Leitensdorfer,  123  U.  S.  189  (8  Sup.  Ct.  85),  Mr.  Jus- 
tice Matthews,  in  speaking  of  the  refusal 'of  the  courts  to 
interfere  with  the  adjustment  of  questions  affecting  the  public 
domain  by  the  officers  of  the  land  department  of  the  United 
States,  says:  **The  free  course  of  that  administration  within 
the  limits  of  the  law  cannot  be  interrupted  or  interfered  with 
by  the  judicial  power.    Undoubtedly,  private  rights  of  great 
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value  and  importance  may  be  involved,  and  the  exercise  of 
executive  discretion  may  require  decisions  in  favor  of  some  and 
against  others  in  a  conflict  of  interests  and  claims.  But,  as  all 
these  claims  and  titles  and  interests  arise  under  the  law  which 
refers  their  settlement  to  executive  officers,  that  reference  is 
itself  a  condition  and  qualification  of  the  right,  and  the  latter 
is  altogether  subject  to  its  consequences.  When  the  department 
has  exercised  its  discretion  and  exhausted  its  function,  the 
legal  and  equitable  effect  of  what  it  has  done  or  failed  to  do 
may  be  drawn  in  question,  when  necessary  to  the  determination 
of  conflicting  rights  between  private  parties,  in  a  judicial  pro- 
ceeding ;  but  as  long  as  the  alleged  rights  which  are  the  subject 
of  contention  are  in  the  course  of  adjudication  by  the  special 
tribunal,  to  which  they  are  referred  for  settlement,  the  func- 
tion of  that  tribunal  cannot  be  displaced  by  courts  of  justice." 
In  Corporation  v.  Oihbon,  158  U.  S.  155  (15  Sup.  Ct.  779),  Mr. 
Justice  Brewer,  in  speaking  of  the  decisions  of  the  land  de- 
partment of  the  United  States,  says:  **The  rule  is  that  in  the 
administration  of  the  public  lands  the  decision  of  the  land  de- 
partment upon  questions  of  fact  is  conclusive,  and  only  quei^ 
tions  of  law  are  reviewable  in  the  coiu*ts."  These  cases  illus- 
trate the  principle  that  the  federal  courts  will  not  interfere 
with  the  officers  of  the  land  department,  nor  adjudicate  the 
legal  title  to  public  land  until  it  has  passed  out  of  the  United 
States.  When  a  controversy  between  parties  concerning  the 
legal  title  to  land  is  still  pending  before  the  land  department  of 
the  general  government,  the  courts .  of  this  state  will  not 
attempt  to  determine  who  has  a  better  right  to  the  premises 
under  the  provisions  of  the  laws  of  the  United  States :  Moore 
V.  Fields,  1  Or.  317 ;  Fri7ik  v.  Thomas,  20  Or.  265  (25  Pac.  717, 
12L.  R.A.  239). 

The  conclusion  reached  by  this  court  in  Corpe  v.  Brooks,  8  Or. 
222,  we  consider  controlling  in  the  case  at  bar;  and,  being  sat- 
isfied that  the  State  Land  Board  is  not  an  inferior  tribunal, 
but  a  co-ordinate  department  of  the  state  government,  whose 
discretion  and  decision  the  courts  cannot  control,  the  judgment 
must  be  affirmed.  Affirmed. 
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Decided  10  November,  1902. 

UNITED  STATES  MOBTGAGE  GO.  u.  McOLUBE. 

[70  Pac.  548.1 

Remuval  to  Federal  Court — Province  op  State  Court. 

1<  Upon  the  presentation  to  a  state  court  of  a  petition  to  remove  a  pending 
case  to  a  federal  court,  the  sufficiency  of  the  petition  and  the  effect  of  the 
statements  appearing  on  the  face  of  the  entire  record  are  to  be  determined  by 
the  state  court. 

Rbuoval — What  Constitutes  the  Record. 

2.  In  passing  upon  a  petition  to  remove  a  case  to  a  federal  court  the  state 
court  may  consider  all  pleadings  and  proceedings  In  the  case  to  and  includ- 
ing the  petition. 

Removal  to  Federal  Court — Nominal  Parties. 

3.  Under  a  statute  providing  that  in  mortgage  foreclosure  cases  a  personal 
Judgment  may  be  rendered  against  such  persons  as  have  rendered  themselves 
individually  liable  for  the  payment  of  the  principal  debt  (i.  e.,  section  414, 
Hill's  Ann.  Laws),  a  corporation  and  its  receiver  who  have  been  made  parties 
defendant  to  a  mortgage  foreclosure,  and  appear  by  the  complaint  to  be  per- 
sonally liable  for  the  principal  debt,  are  not  mere  nominal  parties  so  that  they 
can  be  ellmldated  in  determining  the  right  of  removal  to  the  federal  court. 
This  is  true  even  though  the  petition  for  removal  alleges  that  the  corpora- 
tion and  the  receiver  have  been  released  and  discharged  from  personal  lia- 
bility, for  such  a  defense  is  personal  to  them,  and  the  rights  of  the  parties 
must  be  .determined  from  the  face  of  the  entire  record. 

Removal  of  Cause — Separable  Controversy. 

4.  It  being  necessary  in  a  mortgage  foreclosure  suit  to  Join  as  defendants 
all  persons  against  whom  plaintiff  desires  to  recover  a  personal  Judgment,  the 
cause  is  not  separable,  in  a  removal  sense  and  without  plaintiff's  consent,  as 
between  the  plaintiff  and  a  purchaser  of  the  land  who  has  not  become  per- 
sonally liable. 

Contracts  op  Corporations — I^resumption — Ultra  Vires. 

5.  Prima  facie  the  contracts  of  a  corporation  are  valid,  and  the  objection  of 
ultra  vires  is  one  that  must  be  made  by  the  person  claiming  it ;  in  pleading, 
therefore,  a  complaint  by  a  corporation  need  not  aver  that  a  contract  sued 
on  was  within  its  powers,  but  the  objection  thereto  as  beyond  the  corporate 
power  must  be  affirmatively  set  forth  in  the  answer. 

Proving  the  Existence  op  a  Legisi^tivb  Corporation. 

6.  In  proving  the  evidence  of  a  corporation  created  by  a  legislative  act  it  is 
sufficient  prima  facie  to  produce  a  duly  authenticated  copy  of  the  charter 
with  evidence  that  the  company  has  transacted  business :  OoodcUe  Lum.  Co. 
V.  Bhaw,  41  Or.  544,  distinguished. 

Idem — Sufficiency  of  Evidence. 

7.  In  proving  thfe  existence  of  a  corporation  created  by  an  act  of  the  legis- 
lature, certified  copies  of  the  special  act  incorporating  the  company  and  of  acts 
amendatory  thereof,  the  resolution  of  the  company  to  change  its  corporate 
name,  the  order  of  a  court  of  competent  Jurisdiction  authorizing  the  change, 
acts  of  the  company  in  executing  two  powers  of  attorney,— one  under  Its 
name  as  first  Incorporated,  and  the  other  under  Its  name  as  changed, — and  the 
loaning  of  money,  and  the  taking  and  accepting  of  certain  notes  and  mort- 
gages show  a  grant  of  power  and  a  user  thereunder ;  making  out  a  prima  facie 
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showing  that  the  conditionB  prerequisite  to  the  assumption  of  the  power  con- 
ferred were  complied  with. 

Leave  to  Answer  Aftbb  Plea  in  Abatement. 

8.  A  defendant  has  no  absolute  right  to  more  than  one  answer,  and  If  that 
answer  Is  used  In  making  a  plea  In  abatement,  the  court  may  or  may  not 
grant  leave  to  answer  to  the  merits  after  the  answer  In  abatement  has  been 
decided  aga^Ast  the  pleader. 

From  Multnomah :  Arthur  L.  Frazbr^  Judge. 

This  is  a  suit  by  the  United  States  Mortgage  and  Trust 
Company  to  foreclose  a  mortgage.  The  complaint  sets  up  the 
incorporation  and  organization  of  the  plaintiff  under  and  by 
virtue  of  the  laws  of  the  State  of  New  York ;  the  incorporation 
of  the  defendant  the  Portland  Savings  Bank ;  the  appointment 
of  Richard  Nixon  as  receiver  thereof,  and  his  continuance  to 
the  present  time  in  that  capacity ;  the  incorporation  of  the  de- 
fendant Topaz  Land  Company ;  the  execution  by  the  Portland 
Savings  Bank  of  its  certain  promissory  note  for  the  sum  of 
$150,000,  and  other  notes  covering  interest  charges,  and  the 
mortgage  in  question,  upon  lots  1  and  2  in  block  19  in  the  City 
of  Portland,  to  secure  the  payment  of  the  same  to  the  plaintiff; 
the  assumption  by  Richard  Nixon,  as  receiver,  of  the  payment 
of  $140,000  of  such  liability  and  accruing  interest;  the  suc- 
cession of  the  Topaz  Land  Company,  and  subsequently  Henry 
F.  McClure,  to  the  equity  of  redemption  in  the  lots;  and  the 
insolvency  of  the  Portland  Savings  Bank.  Five  days  after  the 
filing  of  the  complaint,  Henry  F.  McClure  and  wife  appeared 
and  filed  a  petition  for  the  removal  of  the  cause  to  the  circuit 
court  of  the  United  States,  showing  that  the  controversy  was 
wholly  between  citizens  of  different  states,  namely,  between 
petitioners,  citizens  of  the  State  of  Washington,  on  one  side, 
and  the  plaintiff,  a  citizen  of  the  State  of  New  York,  on  the 
other,  and  that  the  petitioners  are  the  only  parties  interested 
in  the  controversy ;  that  the  Portland  Savings  Bank  and  Rich- 
ard Nixon  are  nominal  parties  only,  neither  of  them  having 
any  interest  in  the  controversy  or  the  result  of  the  suit ;  that, 
subsequent  to  the  appointment  of  such  receiver,  he  and  plaintiff 
entered  into  a  contract,  upon  a  suflficient  consideration,  whereby 
both  the  Portland  Savings  Bank  and  said  receiver  were  wholly 
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released  and  discharged  from  all  personal  liability  on  account 
of  or  by  reason  of  said  notes  or  mortgages  mentioned  in  the 
complaint,  or  other  obligation,  which  said  contract  has  been 
judicially  determined,  in  controversies  between  plaintiff  and 
said  receiver,  to  be  valid,  operative,  and  binding,  and  that 
neither  said  bank  nor  receiver  is  liable  to  plaintiff  for  any  part 
of  any  sum  which  may  be  found  to  be  due  upon  any  of  said 
obligations ;  and  that  Henry  P.  McClure  has  succeeded  to  the 
interest  of  the  savings  bank  in  the  premises.  The  petition 
having  been  denied,  further  proceedings  were  had,  resulting  in 
a  decree  for  plaintiff,  foreclosing  its  mortgage,  from  which 
decree  defendants  Henry  F.  McClure  and  wife  appeal.  Other 
facts  necessary  to  a  full  understanding  of  the  controversy 
appear  in  the  opinion.  Affirmed. 

For  appellants  there  was  an  oral  argument  by  Mr.  Parrish 
L.  Willis,  with  a  brief  over  the  name  of  Guy  G.  WUlis,  to  this 
effect : 

I.  When  the  petition  for  removal  and  a  sufficient  bond  were 
filed  the  jurisdiction  of  the  state  court  at  once  ceased,  and  all 
issues  arising  on  the  petition  were  determinable  only  in  the 
federal  court:  Steamship  Co.  v.  Tugman,  106  U.  S.  122 
(1  Sup.  Ct.  58) ;  Railroad  Co.  Y.Mississippi,  102  U.  S.  135 ;  Rail- 
road  Co.  v.  Koontz.  104  U.  S.  5 ;  Burlington,  C.  R.  &  N.  Ry.  Co. 
V.  Dunn,  122  U.  S.  513  (7  Sup.  Ct.  1114) ;  Stone  v.  South  Caro- 
lina, 117  U.  S.  430  (6  Sup.  Ct.  799);  Carson  v.  Eyatt,  118 
U.  S.  279  (6  Sup.  Ct.  1050) ;  Wood  v.  Davis,  59  U.  S.  467; 
Removal  Cases,  100  U.  S.  457 ;  Sayer  v.  La  Salle,  etc.,  Coke  Co. 
14  Fed.  69. 

II.  The  complaint  is  fatally  defective  in  not  alleging  the 
purposes  for  which  plaintiff  was  incorporated,  so  that  it  can 
be  determined  whether  it  had  any  power  to  perform  the  acts 
on  which  this  suit  is  based :  Lakin  v.  Willamette  V.  d;  C.  R.  Co. 
13  Or.  436  (57  Am.  R^p.  25,  11  Pac.  68) ;  Dalles  L.  &  Mfg.  Co. 
V.  Wasco  W.  Mfg.  Co.  3  Or.  528 ;  Devoss  v.  Gray,  22  Ohio  St. 
171 ;  Frye  v.  Bank  of  III.  5  Gilm.  335 ;  Bard  v.  Chamberlain. 
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3  Sandf.  Ch.  31;  Bank  v.  Earle,  38  U.  S.  (13  Pet)  589;  Head 
V.  Provide  fice  Ins.  Co,  6  U.  S.  (2  Cranch)  167. 

III.  The  proof  of  corporate  existence  was  not  sufScient: 
Ooodale  hum,  Co.  v.  Shaw,  41  Or.  544  (69  Pac.  546). 

For  respondent  there  was  an  oral  argument  by  Mr.  WiUiam 
A.  Munlyy  with  a  brief  over  the  names  of  J.  Thorbum  Ross, 
E.  B.  Seabrook,  W.  A.  Munly,  and  John  K.  Kollock,  to  this 
effect : 

I.  The  state  court  need  not  surrender  its  jurisdiction  unless 
the  record  (including  the  petition  for  removal)  shows  facts 
sufficient  to  confer  jurisdiction  on  the  federal  court:  Stone  v. 
Sauth  Carolina,  117  U.  S.  430  (6  Sup.  Ct.  799) ;  Railroad  Co. 
V.  Koontz,  104  U.  S.  5;  Knott  v.  McOUvray,  124  Cal.  131  (56 
Pac.  790) ;  Guarantee  Co.  v.  National  Bank,  95  Va.  486;  18 
Enc.  PI.  &  Pr.  338,  note  5 ;  State  v.  Southern  Pac.  Co.  23  Or. 
424  (31  Pac.  96) ;  Koshland  v.  National  Ins.  Co.  31  Or.  205 
(49  Pac.  845). 

II.  A  mortgagor  of  premises  is  an  indispensable  party  de- 
fendant to  a  foreclosure  suit  where  a  deficiency  judgment  is 
sought,  even  though  he  has  parted  with  title  to  the  premises ;  in 
such  cases  there  is  no  separable  controversy :  Ayres  v.  Wiswall, 
112  U.  S.  187  (5  Sup.  Ct.  90) ;  Crump  v.  Thurber,  115  U.  S. 
60  (5  Sup.  Ct.  1154) ;  Coney  v.  Winchell,  116  U.  S.  228  (6  Sup. 
Ct.  366) ;  Winchell  v.  Carll,  24  Fed.  865;  Thompson  v.  Dixon, 
28  Fed.  5 ;  Uyer  v.  Denver,  etc.,  R.  Co.  41  Fed.  723. 

III.  At  common  law  a  plea  in  abatement  was  a  dilatory  one, 
and  the  defendant  went  to  trial  on  that  plea  with  the  peril  that 
if  unsuccessful  he  could  proceed  no  further,  and  this  rule  has 
not  been  changed  by  our  code,  and  it  is  as  forceful  now  as  it 
ever  was,  subject  to  the  discretion  of  the  court  in  allowing  an 
amended  answer  to  be  filed  when  justice  seems  to  require  it: 
John  V.  Clayton,  1  Blackf.  53;  Atkinson  v.  State  Bank,  5 
Blackf.  84;  Thompson  v.  Greenwood,  28  Ind.  327;  Bodd  v. 
Wa-gner,  28  Ind.  462 ;  Mineral  Point  R.  Co.  v.  Keep,  22  111. 
9  (74  Am.  Dec.  124) ;  Brown  v.  Illinois  Cent.  Mut.  Ins.  Co. 
42  111.  366;  Peach  v.  Mills,  13  Vt.  501;  Vauderberg  v.  Clark, 
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22  Vt.  185;  Boston  v.  Langdan,  24  Pick.  (Mass.)  49  (35  Am. 
Dec.  292);  Good  v.  Lehan,  8  Gush.  (Mass.)  301;  Dodge  v. 
Morse,  3  N.  H.  232;  Straus  v.  Weil,  5  Gold.  (Term.)  120; 
Myers  v.  Eruin,  20  Ohio,  381;  Moore  v.  Morton,  1  Bibb  (Ky!), 
234;  McCartcr  v.  C/iam6cr5,  6  Wend.  649  (22  Am.  Dec.  556) ; 
Mechanics'  d'  F.  Bank  v.  Dakin,  24  Wend.  411;  AUing  v. 
Shelton,  16  Gonn.  436;  Thompson  v.  Haislip,  14  Ark.  220; 
Trimmer  V.  Scholatter^  2  Rawle  (Pa.),  359;  Babcock  v.  Scof^, 
2  Miss.  (IHow.)  100. 

IV.  Replying^  to  the  many  times  buried  theory  that  it  is 
necessary  for  the  plaintiff  both  to  allep:e  and  prove  that  it  had 
a  right  under  its  charter  to  enter  into  the  contract  sued  upon, 
we  will  say  that  this  time-honored  proposition  has  been  effectu- 
ally laid  to  rest,  and  not  all  the  incantations  of  the  learned 
counsel  can  make  its  ghost  walk.  Prima  facie  contracts  of 
corporations  are  valid :  Alabama  Idfe  Ins.  Co.  v.  Central  Agr. 
it  Mcch.  Assoc.  54  Ala.  73;  Boulware  v.  Davis,  90  Ala.  211 
(9  L.  R.  A.  601) ;  Torrent  Fire  Engine  Co.  v.  City  of  Mobile, 
101  Ala.  559  (14  So.  557) ;  Weed  v.  Sewing  Mach.  Co.  26  Ohio 
St.  562;  Fuller  v.  Naugatuck  R.  Co.  21  Gonn.  557;  Baker  v. 
Northwest  cm  G.  Loan  Co.  36  Minn.  185  (30  N.  W.  449) ;  St. 
Paul  Land  Co.  v.  Dayton,  37  Minn.  364  (34  N.  W.  335) ;  StoA 
dard  v.  Onondaga  Conference,  12  Barb.  573. 

V.  Ultra  vires  is  a  defense  to  be  pleaded,  and  the  burden  is 
on  the  party  seeking  to  escape  an  obligation  on  that  plea: 
Yaung  Meal's  Christ.  Assoc,  v.  Duboch,  82  Mo.  475;  4»iM;r£ca 
L.  Assoc.  V.  Cook,  20  Kan.  19;  Ba^ik  v.  King,  47  Iowa,  64; 
Kentucky  Lum.  Co.  7.  Green,  87  Ky.  257  (8  S.  W.  439). 

VI.  Proof  of  the  existence  of  a  foreign  or  de  facto  corpora- 
tion created  by  special  statute  is  made  by  a  certified  copy  of  the 
charter  and  proof  of  user:  Thompson,  Gorp.  §  220;  State 
V.  Savage,  36  Or.  191  (60  Pac.  610) ;  Law  Trust  Soc.  v.  Hogue, 
37  Or.  544,  554  (62  Pac.  380,  63  Pac.  690) ;  McFarlan  v.  Triton 
Ins.  Co.  4  Denio,  392;  United  States  Bank  v.  Steams.  15 
W>nd.  314;  Eaton  v.  As^pinwall,  19  N.  Y.  119;  Methodist  E. 
Church  V.  Pickett.  19  N.  Y.  482;  Leonardsville  Bank  v.  WH- 
lard.  25  N.  Y.  575;  Jones  v.  Dana,  24  Barb.  399;  Lamvming  v. 


Nov.  1902.]  United  States  Mort.  Co.  v.  McClure.      195 

Galusha^  81  Hun,  255;  Benesch  v.  Johnson  Ins.  Co.  11  N.  Y. 
Supp.  348;  Narragansett  Co.  v.  Atlantic  Co.  3  Mete.  288; 
Heaston  v.  Cincinnati  &  F.  W.  R.  Co.  16  Ind.  275  (79  Am. 
Dec.  430,  note) ;  Stout  v.  Zulick,  48  N.  J.  Law,  600;  Spring 
Valley  Water  Co.  v.  San  Francisco,  22  Cal.  441;  Oaines  v. 
Bank  of  Miss.  12  Ark.  769 ;  Miller  v.  Irrigation  Dist.  85  Fed. 
698;  iTammer  v.  Garfield  M.  &  Mill  Co.  130  U.  S.  291  (9  Sup. 
Ct.  548) ;  Baltimore  &  P.  R.  Co.  v.  Fifth  Baptist  Church,  137 
U.S.  568  (llSup.  Ct.  185). 

VII.  There  is  a  clear  distinction  between  corporations 
created  by  legislative  act  and  those  organized  under  general 
laws:  Biglow  v.  Gregory,  73  111.  194;  Mokelumne  H.  Min.  Co. 
V.  Woodhury,U  Cal.  427;  Alhott  v.  Omaha  S^nelt.  Co.  4  Neb. 
423 ;  Gramby  M.  &  Smelt.  Co.  v.  Richards,  95  Mo.  106  (8  S.  W. 
246) ;  Lamming  v.  Galusha,  81  Hun,  255  (aflSrmed  151  N.  Y. 
648). 

Mr.  Justice  Wolverton,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

The  first  assignment  of  error  relied  upon,  and  the  one  most 
strongly  contested,  is  the  refusal  of  the  trial  court  to  direct  a 
removal  of  the  cause  to  the  circuit  court  of  the  United  States. 
Two  grounds  for  the  removal  are  relied  upon:  (1)  That  the 
controversy  is  in  reality  between  the  plaintiff,  a  citizen  of  New 
York,  and  the  McClures,  citizens  of  the  State  of  Washington, 
the  other  defendants  being  merely  nominal  parties;  (2)  that 
the  controversy  is  separable,  so  that  the  McClures  alone,  with- 
out joining  their  codef endants  with  them  in  the  petition,  were 
entitled  to  have  the  cause  removed. 

1.  By  the  federal  statute  a  suit  of  a  civil  nature,  of  which 
the  courts  of  the  United  States  are  given  original  cognizance 
concurrent  with  the  courts  of  the  several  states,  may  be 
removed  from  a  state  court  into  the  circuit  court  of  the  United 
States  by  the  defendant  or  defendants  therein,  being  nonresi- 
dents of  the  state,  or  if  there  shall  be  a  controversy  wholly 
between  citizens  of  different  states,  susceptible  of  a  complete 
determination  as  between  them,  either  one  or  more  of  the  de- 
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fendants  actually  interested  in  the  controversy  may  have  such 
removal :  25  Stat.  p.  433,  c.  866,  §  2.  The  question  of  removal 
must  be  determined  by  the  state  court  solely  upon  the  face  of 
the  record,  and,  if  it  appear  therefrom  that  the  statutory  pre- 
requisites exist,  the  cause  must  be  removed;  all  questions  of 
fact  being  for  the  circuit  court  of  the  United  States  to  deter- 
mine. 

2.  While  this  is  true,  the  record,  which  it  is  the  province  of 
the  state  court  to  look  into,  and  by  which  it  shall  determine 
whether  the  removal  shall  be  ordered,  comprises  not  alone  the 
petition  interposed  for  the  removal,  but  all  the  pleadings  and 
proceedings  down  to  the  filing  of  such  petition :  Insurance  Co. 
V.  Pechner,  95  U.  S.  183 ;  Stone  v.  South  Carolina,  117  U.  S. 
431  (6  Sup.  Ct.  799) ;  Burlington  R.  Co.  v.  Dunn,  122  U.  S. 
513  (7Sup.  Ct.  1262). 

3.  The  complaint  shows  that  the  Portland  Savings  Bank 
became  personally  obligated  to  pay  plaintiff  the  sum  of  money 
to  secure  which  the  mortgage  was  executed,  and,  further,  that 
Richard  Nixon,  receiver  of  the  bank,  became  also  personally 
liable  for  the  payment  of  the  balance  after  the  application  of 
$10,000  upon  the  principal  sum.  So  that  by  this  showing  the 
plaintiff  has  a  clear  right  of  suit  against  them,  and  they  are  at 
least  proper,  if  not  necessary,  parties  to  the  foreclosure.  This 
is  essentially  so  under  our  statute,  by  which  it  is  provided  that 
' '  in  such  suit,  in  addition  to  the  decree  of  the  foreclosure  and 
sale,  if  it  appear  that  a  promissory  note  or  other  personal  obli- 
gation for  the  payment  of  the  debt  has  been  given  by  the  mort- 
gagor or  other  lien  debtor,  or  by  any  other  person  as  principal 
or  otherwise,  the  court  shall  also  decree  a  recovery  of  the 
amount,  as  the  case  may  be,  as  in  the  case  of  an  ordinary 
decree  for  the  recovery  of  money":  Hill's  Ann  Laws,  §  414. 
The  plaintiff  desiring  a  personal  money  decree  against  these 
parties,  it  was  altogether  proper  to  make  them  defendants, 
with  the  owners  of  the  equity  of  redemption  of  the  premises 
covered  by  the  mortgage ;  and  it  goes  without  saying  that  they 
are  parties  having  a  substantial  interest  in  the  subjectmatter 
of  the  controversy. 
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Nor  does  the  application  of  the  bank's  insolvency  relieve  the 
situation  in  the  least.  The  plaintiff  has  a  right  to  a  personal 
decree  against  it,  although  it  may  be  unable  for  the  present  to 
enforce  payment.  Decrees  and  judgments  are  often  procured 
and  kept  alive  against  insolvent  parties  with  a  hope  that  they 
may  some  time  come  into  possession  of  property  applicable  to 
their  satisfaction.  It  does  not  appear  that  the  receiver  has 
been  discharged  from  his  trust,  although  such  may  in  reality 
be  the  case.  In  this  view,  as  shown  by  the  complaint,  the  bank 
and  Nixon  are  more  than  nominal  parties.  They  are  interested 
and  proper  parties  defendant,  against  whom  the  plaintiff  could 
rightfully  proceed  in  its  foreclosure  suit.  True,  it  is  alleged 
by  the  petition  for  removal  that  the  bank  and  its  receiver  have 
both  been  duly  released  and  discharged  of  all  personal  liability 
to  the  plaintiff,  which  shows  them  to  be  without  substantial 
interest  in  the  controversy,  and,  taken  alone,  would  be  conclu- 
sive as  to  their  nominal  character.  But  this  cannot  be  said  to 
be  so  when  the  complaint  is  considered.  On  its  face,  there 
exists  a  good  cause  of  suit  against  both  of  these  defendants. 
If  they  have  been  released  from  personal  liability,  that  would, 
of  course,  be  a  defense,  but  they  themselves  must  insist  upon 
that;  otherwise  a  decree  would  go  against  them  by  default,  as 
it  has  in  this  case.  Furthermore,  the  defense  is  personal,  and 
the  McClures  are  not  in  such  privity  with  them  as  to  make  it 
available  for  their  purpose. 

4.  Nor  is  the  cause  of  suit  against  the  defendants  separa- 
ble, so  that  a  removal  will  be  directed  as  to  the  McClures,  with- 
out joining  the  other  defendants  in  the  petition  therefor,  unless 
with  the  assent  of  the  plaintiff.  As  we  have  seen,  the  plaintiff 
is  entitled,  on  the  face  of  the  complaint,  to  a  personal  decree 
against  the  bank  and  Nixon,  to  join  them  with  the  McClures  in 
the  suit  for  a  foreclosure,  and  to  pursue  its  remedy  against  all 
in  the  same  procedure.  The  mortgage  and  the  debt  secured 
thereby  present  the  subject-matter  of  the  controversy  in  the 
case,  and,  in  order  that  plaintiff  may  get  all  it  asks  and  is 
entitled  to  ask  upon  its  showing,  it  was  obligated  to  make  the 
bank  and  Nixon  parties  to  the  suit.    Being  so  obliged  to  join 
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them,  it  may  pursue  its  remedy  against  all  to  the  end,  and  in 
this  sense  the  cause  is  not  separable :  Smith  v.  Day,  39  Or.  531 
(64  Pae.  812,  65  Pac.  1055) ;  Ay  res  v.  Wiswall,  112  U.  S.  187 
(5  Sup.  Ct  90) ;  Winchell  v.  Carll  (C.  C.)  24  Fed.  865;  Coney 
V.  Winchell,  116  U.  S.  228  (6  Sup.  Ct.  366). 

5.  There  was  a  demurrer  to  the  complaint,  which  being  over- 
ruled, a  pleading  denominated  an  ** answer  in  abatement"  was 
filed  by  McClure  and  wife,  by  which  it  was  denied  that  plain- 
tiff is  a  corporation  organized  or  existing  under  the  laws  of  the 
State  of  New  York,  or  that  it  is  a  corporation  doing  business 
in  the  State  of  Oregon,  under  or  by  virtue  of  the  laws  thereof, 
or  that  it  is  a  corporation  at  all :  and  it  is  affirmatively  alleged 
that,  if  plaintiff  is  a  corporation,  it  is  a  banking  concern,  and 
is  and  has  been  illegally  doing  business  in  Oregon ;  that  it  has 
never  at  any  time  executed  or  acknowledged,  or  caused  to  be 
recorded  in  the  county  clerk's  office  for  Multnomah  County,  or 
in  that  of  the  recorder  of  conveyances,  any  power  of  attorney, 
as  required  by  law.  These  matters  were  put  in  issue  by  the 
reply,  which  contains  further  matter  showing  a  compliance 
with  all  prerequisites  of  the  statute  permitting  foreign  cor- 
porations to  transact  business  in  the  state.  The  parties  went 
to  trial  upon  the  issues  thus  formulated,  and  the  court,  having 
found  for  the  plaintiff,  refused  to  grant  the  request  for  leave 
to  further  answer  the  complaint  upon  the  merits,  basing  the 
refusal  upon  the  ground  that  defendants  could  not  be  allowed 
to  answer  more  than  once,  and,  having  elected  to  answer  in 
abatement,  could  not,  under  the  law,  thereafter  be  permitted  to 
answer  to  the  merits.  Error  is  assigned  in  overruling  the  de- 
murrer, in  finding  for  the  plaintiff  upon  the  evidence  at  the 
trial  under  the  issues  thus  formulated  by  the  answer  and  reply, 
and  in  refusing  leave  to  answer  further  to  the  merits. 

We  will  consider  the  demurrer  and  the  findings  of  fact 
under  the  issues  tendered  together,  as  they  pertain  to  the  same 
subject-matter.  It  is  insisted  that  the  complaint  does  not  state 
facts  sufficient  upon  which  to  base  the  suit,  in  that  it  does  not 
set  out  the  purpose  for  which  the  plaintiff  was  incorporated, 
so  as  to  show  its  authority  or  power  to  loan  money  and  enter 
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into  the  mortgage  contract  which  the  court  is  asked  to  enforce, 
and  that  the  proofs  fail  to  establish  a  perfect  organization, 
because  it  does  not  show  that  $5,000,000  of  the  capital  stock 
has  been  subscribed,  and  20  per  cent  thereof  paid  in  before 
commencing  to  do  business.  A  certified  copy  of  the  act  of  the 
New^  York  legislature,  passed  May  12,  1871,  incorporating  the 
United  States  Mortgage  Company,  was  introduced  over  objec- 
tions, providing,  among  other  things,  that  the  company  may 
conmience  business  whenever  capital  stock  to  the  amount  of 
$5,000,000  shall  have  been  subscribed,  and  20  per  cent  shall 
have  been  paid  thereon.  Certified  copies  were  also  introduced, 
over  objection,  of  two  other  acts  of  the  legislature  of  New  York, 
amendatory  to  this,  which  became  laws  March  31,  1894,  and 
April  6,  1894,  respectively.  In  addition  thereto  a  resolution 
of  the  board  of  directors  of  the  company,  adopted  May  17, 

1894,  declaring  it  expedient  to  change  the  corporate  name ;  an 
order  of  the  Supreme  Court  of  New  York  for  the  First  Depart- 
ment in  and  for  the  City  of  New  York,  authorizing  the  plain- 
tiff to  change  its  name  on  or  after  the  23d  day  of  February, 

1895,  and  to  assume  the  name  of  the  United  States  Mortgage 
&  Trust  Company,  and  certain  powers  of  attorney  executed, 
one  by  the  company  under  its  original  name,  and  another 
under  its  changed  name,  to  William  M.  Ladd,  of  Portland, 
Oregon,  were  offered  and  admitted ;  the  execution  of  the  notes 
and  mortgage  not  having  been  denied.  In  so  far  as  the  de- 
murrer is  effective  to  present  the  question  going  to  the  want 
of  an  averment  showing  the  powers  of  the  corporation  relative 
to  loaning  money,  and  taking  and  accepting  mortgages  on 
realty  as  security,  it  may  be  answered  that,  prima  facie,  con- 
tracts of  a  corporation  are  valid,  there  being  no  presumption 
of  excess  of  power  attaching  to  them ;  and  parties  seeking  to 
avoid  or  impeach  its  acts  because  they  are  thought  to  be  ultra 
vires,  or  beyond  the  scope  of  its  powers,  must  do  so  by  an 
afiimiative  defense,  the  burden  being  with  them  to  show  such 
a  condition  if  they  would  prevail :  Alabama  G.  L.  Ins,  Co.  v. 
Central  Agr.  &  Mech.  Assoc,  54  Ala.  73 ;  America  Life  Assoc. 
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V.  Cook,  20  Kan.  19.     The  demurrer  is  therefore  not  well 
grounded. 

6.  The  most  usual  way,  and  the  one  ordinarily  accounted 
sufficient,  for  establishing  the  existence  of  a  corporation  created 
by  special  act  of  the  legislature,  is  to  prove  a  charter,  and  user 
thereunder,  in  the  name  therein  designated,  of  the  powers, 
franchises,  and  privileges  granted :  6  Thompson,  Corp.  §  7689. 
And  it  is  said  that  **  proof,  in  any  appropriate  mode,  that  the 
corporation  commenced  business,  coupled  with  the  production 
of  a  duly  authenticated  copy  of  the  charter,  is  suflBcient,  prima 
facie,  at  least,  to  show  that  the  conditions  upon  which  the  char- 
ter were  to  become  operative  have  been  performed":  Thomp- 
son, Corp.  §  7696.  In  Oaines  v.  Bank  of  Miss,  12  Ark.  769,  the 
question  came  up  in  manner  similar  to  the  present,  and  the 
court,  through  Mr.  Justice  Walker,  said :  **The  duly  authenti- 
cated act  of  the  general  assembly  of  Mississippi  read  in  evidence 
by  the  plaintiff  was  certainly  sufficient  evidence  to  prove  the 
grant  of  corporate  power  and  its  extent,  but  not  that  it  actually 
went  into  existence  as  a  corporation.  To  establish  this  latter 
fact,  it  was  not  necessary  to  show  a  compliance  with  the  condi- 
tions of  the  charter  under  which  it  assumed  to  act,  but  that  the 
corporation  acted  and  transacted  business  as  such,  and  for  this 
purpose  proof  of  one  or  more  such  acts  was  sufiScient.  The 
execution  of  the  note  in  this  instance  by  the  defendants  to  the 
bank  as  such  corporation,  which  was  the  only  evidence  of  user, 
was,  in  our  opinion,  sufficient  to  sustain  the  issue,  so  far  as 
proof  that  the  bank  went  into  operation  was  concerned. ' '  To 
the  same  purpose  are  United  States  Bank  v.  Stearns,  15  Wend. 
314 ;  Swartwout  v.  Michigan  Air  L.  R.  Co,  24  Mich.  389,  394. 

7.  Here  we  have  an  exemplification  of  the  act  of  incorpora- 
tion by  the  legislature  of  the  State  of  New  York,  which  is 
ample  to  establish  the  grant  of  corporate  power.  Coupled  with 
this,  we  have  two  acts  of  the  legislature,  adopted  more  than 
twenty-two  years  later,  amendatory  of  the  original  act;  the 
resolution  of  the  company  relative  to  a  change  of  its  corporate 
name,  and  the  order  and  j.udgment  of  the  Supreme  Court  of 
New  York  authorizing  such  change ;  the  acts  of  the  company  in 
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executing  two  powers  of  attorney  to  William  M.  Ladd,  one 
under  the  name  as  first  incorporated,  and  the  other  under  its 
name  as  changed  by  authority  of  the  court ;  the  loaning  of  the 
money,  and  the  taking  and  acceptance  of  the  notes  and  morti- 
gage  in  question.  These  acts  unmistakably  indicate  user  under 
the  grant,  and  are  prima  facie  sufficient,  under  the  authorities, 
to  show  that  the  conditions  prerequisite  to  the  assumption  of 
the  power  conferred  have  been  complied  with.  Thenceforth 
the  defendants  were  put  to  their  proof  to  overcome  the  case 
thus  made,  and,  not  having  seen  fit  to  enter  upon  the  under- 
taking, are  concluded  upon  the  question  of  incorporation  and 
compliance  with  the  charter  prerequisites  to  the  transaction  of 
business.  This  case  is  distinguishable  from  Oaodale  Lum.  Co. 
V.  Shaw,  41  Or.  544  (69  Pac.  546),  in  two  important  particu- 
lars :  In  that  case  the  attempted  incorporation  of  the  plaintiff 
was  under  a  general,  not  a  special,  act ;  and  it  appeared  that 
there  was  no  sufficient  proof  of  incorporation,  as  it  was  not 
shown  that  a  copy  of  the  articles  of  incorporation  had  been 
filed,  either  with  the  secretary  of  state,  or  in  the  office  of  the 
clerk  of  the  county  where  the  concern  proposed  to  conduct  its 
business. 

8.  As  to  the  refusal  of  the  court  to  grant  leave  to  further 
answer  the  complaint,  it  had  an  undoubted  discretion  in  the 
premises,  and  it  was  well  exercised,  notwithstanding  the  court 
may  have  given  an  insufficient  reason  for  the  ruling.  How- 
ever, were  it  otherwise,  the  case  coming  here  for  trial  de  novo, 
this  court  has  a  discretion  to  reverse  the  cause  and  remand  it, 
so  as  to  give  an  opportunity  to  file  a  further  answer  to  the 
merits,  but  we  think  the  exigencies  of  the  case  do  not  call  for 
such  action.  The  decree  of  the  trial  court  will  therefore  be 
affirmed.  Affirmed. 
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Argued  6  November;  decided  17  November,  1902. 
HUME   V,  TUBNEB. 

42    2Q2 
|_«    Sol  [70  Pac.  611.] 

Appbai.. — Appealable  Judgment. 

A  final  order  from  which  an  appeal  may  be  taken  must  be  one  affecting  some 
substantial  right  of  the  appellant  (Hill's  Ann.  Laws,  8  535),  from  which  it 
necessarily  follows  that  where  a  party's  rights  have  been  fully  protected  by  a 
final  order  he  cannot  appeal  because  the  relief  was  given  for  a  wrong  reason. 

Prom  Curry :  James  W.  Hamilton,  Judge. 

This  is  a  suit  by  R.  D.  Hume  against  Jesse  Turner,  as  sheriflf 
of  Curry  County,  and  others,  from  an  injunction,  instituted 
August  2,  1898.  Plaintiff,  in  his  complaint,  avers  that  he  is, 
and  has  been  for  more  than  fifteen  years,  the  owner  of  all  the 
lands  lying  and  being  adjacent  to  either  bank  of  Rogue  River, 
in  Curry  County,  Oregon,  extending  from  its  mouth  up  stream 
for  a  distance  of  five  miles  (particularly  describing  them),  and 
also  all  tide,  swamp,  and  overflowed  lands  lying  between  such 
banks,  together  with  a  portion  of  the  bed  of  the  stream ;  that 
there  is  in  the  waters  thereof  appurtenant  to  said  lands,  and 
has  been  in  continuous  existence  for  more  than  forty  years 
last  past,  a  private  fishery  devoted  to  the  purpose  of  catching 
salmon  with  seines  and  nets ;  that  plaintiff  is  the  owner  of  said 
fishery,  which,  in  extent,  comprises  the  entire  stream  for  a 
stretch  of  a  mile  or  more  in  length,  extending  from  its  mouth 
inland  to  a  short  distance  above  what  are  popularly  known  as 
''Hunt  Rock,''  on  the  north  bank,  and  *'Mill  Rock,"  on  the 
south ;  that  he  has  been  in  the  exclusive,  open,  notorious,  and 
adverse  possession  and  use  thereof,  under  a  claim  of  right, 
title,  and  ownership,  for  more  than  twenty  years  prior  to  the 
commencement  of  this  suit,  and  occupied  and  used  the  same 
continuously  as  such  for  catching  salmon  with  seines  and  nets 
to  the  exclusion  of  all  persons  whomsoever,  and  that  his  grant- 
ors and  predecessors  so  occupied  and  used  the  same  for  more 
than  twenty  years  prior  to  his  acquirement  of  possession  and 
title;  that  such  river  is  navigable  for  a  distance  of  about  a 
mile  from  its  mouth  at  high  tide  for  small  seagoing  vessels, 
drawing  not  more  than  eight  feet  of  water,  and  above  that 
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point  it  is  navigable  only  for  small  boats  and  scows ;  that  the 
defendants,  conspiring  together  to  prevent  plaintiff  from  carry- 
ing on  "his  business  and  catching  salmon  in  such  fishery,  entered 
upon  his  fishing  ground  and  into  said  fishery,  near  the  mouth 
of  said  river,  at  a  place  where  plaintiff  had  been  accustomed  to 
draw  his  seines  and  nets,  and  placed  and  extended  therein  cer- 
tain nets  anchored  to  buoys,  and  thereby  prevented  plaintiff 
from  drawing  his  seines  and  nets  therein  as  he  had  been  wont 
to  do,  and,  in  furtherance  of  said  conspiracy,  they  wilfully 
and  maliciously  cut  and  destroyed  the  seines  and  nets  of  plain- 
tiff, and  caused  them  to  go  adrift  and  become  useless,  and  that, 
when  plaintiff's  employes  remonstrated  with  them  for  their 
unlawful  acts,  they,  by  threats  and  violence,  drove  them  from 
said  fishery,  and  thereafter  continued  to  enter  upon  the  tide 
lands  and  uplands  of  the  plaintiff,  and  in  and  upon  said  pri- 
vate salmon  fishery,  with  boats  and  nets,  and  to  fish  therein  for 
salmon,  and  have  taken  therefrom  large  numbers  thereof,  to 
the  interruption,  injury,  and  annoyance  of  plaintiff ;  and  that 
defendants  assert  and  maintain  that  they  have  some  right, 
interest,  or  estate  in  and  to  such  private  fishery,  and  said  tide 
and  uplands  belonging  to  plaintiff,  the  exact  nature  of  which 
he  is  unable  to  define.  The  prayer  is,  in  substance,  that  de- 
fendants be  required  to  set  forth  their  right,  estate,  or  interest 
therein,  whatever  it  may  be,  that  it  may  be  adjudicated ;  that 
an  injunction  issue  pending  the  trial;  and  that  thereafter 
defendants,  their  agents,  etc.,  be  perpetually  enjoined  and 
restrained  from  entering  in  or  upon  said  fishery  for  the  pur- 
pose of  fishing  therein  with  seines  or  nets,  or  otherwise,  or  in 
any  manner  interrupting  plaintiff  in  the  use  thereof,  and  from 
trespassing  upon  said  tide  or  uplands,  or  in  any  way  hindering 
or  disturbing  plaintiff  in  the  enjoyment  of  said  fishery,  or  in 
drawing  seines  and  nets  therein ;  and  for  general  relief. 

Portions  of  the  complaint  were  stricken  out  on  motion,  but 
there  was  no  amendment.  The  answer  put  in  issue  nearly  all 
the  averments, —among  others,  those  touching  the  defendants' 
claim  of  right,  title,  or  interest  in  the  subject-matter  of  the 
controversy,— and  set  up  affirmatively  that  the  fishery  men- 
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tioned  in  the  complaint  is  situated  in  the  navigable  tide  water 
of  Rogue  River,  and  in  the  bed  or  channel  thereof,  and  is  and 
was  at  all  times  mentioned  in  the  complaint  a  public  fisheiy, 
and  that,  while  defendants  were  engaged  in  fishing  therein, 
plaintiff's  employes  attempted  to  remove  their  nets  and  pre- 
vent them  from  pursuing  the  business  of  catching  salmon,  in 
which  they  were  rightfully  and  lawfully  engaged,  and  that  the 
acts  of  trespass  complained  of  were  only  such  as  were  necessary 
to  protect  the  nets  of  the  defendants,  and  their  right  of  fishing 
in  said  stream. 

The  trial  court  made  finding  of  fact,  in  brief,  as  follows: 
(1)  That  plaintiff  is  the  owner  and  in  possession  of  all  the 
lands  described  in  the  complaint;  (2)  that  Rogue  River  is  a 
navigable  stream,  and  flows  through  and  between  said  lands; 
(3)  that  plaintiff  is  the  owner  in  fee  and  entitled  to  the  pos- 
session of  all  the  tide  lands  on  Rogue  River  abutting  and  adja- 
cent to  the  lands  above  described;  (4)  that  plaintiff  and  his 
predecessors  in  title  have  used  a  part  of  said  lands  and  the  tide 
lands  adjacent  thereto  as  a  private  fishery  for  about  forty 
years,  and  that  said  lands  were  purchased  by  plaintiff  for  use 
as  a  private  fishery,  and  are  chiefly  valuable  in  such  capacity; 
(5)  that  defendants  Charles  and  William  Strahan  about  June 
28,  1898,  and  at  different  times  thereafter,  committed  repeated 
trespasses  upon  said  tide  lands  of  plaintiff;  that  by  said  act 
and  acts  of  defendants  the  plaintiff  has  been  hindered  and 
prevented  from  fishing  in  or  using  said  salmon  fishery  so 
carried  on  by  him  in  Rogue  River,  opposite  to  and  adjacent  to 
said  lands,— and,  as  conclusions  of  law,  that  plaintiff  is  entitled 
to  a  decree  enjoining  defendants,  and  each  of  them,  from  enter- 
ing upon  said  lands  described  in  plaintiff's  complaint,  and 
tide  lands  adjacent  thereto,  or  from  fishing  or  drawing  seines 
thereon,  and  from  anchoring  set  nets  or  other  obstructions  in 
the  water  fronting  said  tide  lands  in  any  place  or  places  where 
said  lands  are  used  for  landing  seines  by  the  plaintiff.  The 
decree  is  in  accordance  with  the  findings  of  fact,  and  the  plain- 
tiff, not  being  satisfied  therewith,  appeals.  Dismissed. 
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For  appellant  there  was  a  brief  over  the  names  of  R,  H. 
Countryman^  Williams,  Wood  &  Linthicum,  and  Andrew  M. 
Crawford,  with  an  oral  argument  by  Mr,  Countryman  and  Mr. 
George  H.  Williams, 

No  appearance  or  brief  for  respondents. 

Mr.  Justice  Wolverton,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

It  is  shown  by  the  testimony  that  the  plaintiff  and  his  prede- 
cessors in  interest  have  continuously  for  about  forty  years 
fished  for  salmon  in  the  waters  of  Rogue  River,  within  the 
stretch  thereof  defined  in  the  complaint,  and  that  their  use  and 
occupation  thereof  have  been  exclusive  of  all  others,  with  but 
slight  interruption,  until  the  present  controversy  arose.  Sub- 
sequent to  plaintiff's  utilization  of  the  fishing  grounds,  in  1877, 
he  had  acquired  all  the  land  along  the  river  from  its  mouth 
for  five  miles  contiguously,  which  includes  all  tide,  swamp, 
and  overflowed  lands.  The  bed  and  consequently  the  shores  of 
the  stream  are,  by  the  action  of  the  water,  constantly  shifting ; 
and  by  purchases  from  the  state,  as  relictions  appear  from 
time  to  time,  plaintiff  has  come  to  possess  title  to  portions  of 
what  is  now  the  bed  of  the  stream.  This  is  particularly  so  at 
the  mouth  of  the  river,  where  his  title  reaches  from  shore  to 
shore.  So  that  plaintiff  is  not  only  the  owner  and  in  posses- 
sion of  every  foot  of  land  abutting  upon  Rogue  River  upon 
either  side  for  a  distance  of  five  miles  from  its  mouth,  and  all 
tide  and  overflowed  lands  adjacent  thereto,  but  in  places, 
especially  at  the  mouth  thereof,  of  the  very  bed  of  the  stream, 
so  that  he  is  in  absolute  control  of  all  available  landing  places 
for  hauling  seines  and  operating  the  fishery.  Plaintiff  and 
Riley  &  Stewart,  his  immediate  predecessors,  kept  the  stream 
free  from  snags,  as  nearly  as  was  practicable,  from  Hunt  Rock 
to  the  mouth ;  and,  while  the  evidence  does  not  show  that  Riley 
&  Stewart  ever  used  other  than  a  seine  for  fishing,  the  plaintiff 
has,  when  the  seasons  were  propitious,  employed  drift  nets, 
floating  them  from  Hunt  Rock  to  the  mouth,  and  has  at  times 
employed  set  nets.    These  are  the  ordinary  gill  or  drift  nets 
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made  stationary.  There  are  certain  places  within  the  fishery, 
in  connection  with  the  banks  of  the  stream,  occupied  and  util- 
ized for  operating  seines,  and  which  are  denominated  **  hauling 
grounds.'*  The  most  profitable  of  these  are  at  the  mouth  of 
the  river  on  the  south  and  north  spits,— one  immediately  below 
Hunt  Rock,  and  another  at  the  lower  end  of  Dewey's  Island. 
While  these  places  are  generally  used  by  plaintiff  when  en- 
gaged in  fishing,  other  places  along  either  bank  of  the  stream 
are  utilized  whenever  it  is  deemed  convenient  or  profitable; 
and  it  is  asserted  by  the  plaintiff  in  his  testimony,  for  which 
there  is  some  corroboration,  that  the  banks  of  the  stream  have 
been  used  all  the  way  from  the  mouth  to  Hunt  Rock  for  draw- 
ing seines.  So  that  plaintiff  has  not  been  confined  in  the  opera- 
tion of  his  seines  to  the  three  or  four  places  named. 

The  seines  are  from  700  to  1,350  feet  in  length,  and  in  their 
operation  are  extended  from  the  margin  into  the  stream,  and 
returned  in  the  form  of  a  loop ;  thus  inclosing  certain  space  in 
the  water,  and  ensnaring  such  fish  as  may  be  found  therein. 
The  sweep  of  the  seine  is  referred  to  as  comprising  such  space 
as  is  covered  in  its  operation.  At  the  mouth  of  the  river  the 
sweep  often  extends  the  full  width  of  the  channel,  depending 
upon  the  state  of  the  tide.  At  the  eddies  adjacent  to  the  north 
and  south  spits,  just  above  the  mouth,  it  extends  perhaps  half- 
way across,  and  at  the  upper  hauling  grounds,  especially  at  the 
island,  two  thirds  of  the  way ;  and  whenever  utilized  the  seine 
extends  beyond  the  shore  line,  and  into  the  bed  of  the  stream. 
The  defendants  used  drift  nets,  employing  them,  as  occasion 
suggested,  as  seines.  With  these  they  drifted  from  Hunt  Rock 
down,  anchored  set  nets  in  different  places  in  the  stream,  and 
operated  at  the  mouth  thereof,  so  that  it  was  impossible  for 
plaintiff  to  properly  operate  his  nets  and  seines  in  the  usual 
manner.  The  hindrance  came  from  the  liability  of  bringing 
the  nets  and  seines  of  the  plaintiff  in  contact  with  those  of  the 
defendants.  The  defendants  cut  one  of  plaintiff's  seines,  and 
by  threats  and  violence  drove  his  men  away,  and  continued  for 
some  time  thereafter  to  occupy  the  stream  in  fishing;  thus  hin- 
dering and  denying  the  plaintiff  free  access  to  the  fishery. 
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The  defendants  offered  no  evidence,  except  such  as  tended  to 
exeulpati  themselves  as  to  the  repeated  trespasses  complained 
of,  and  made  no  pretensions  to  having  any  right  or  interest  in 
or  to  the  lands  or  fishery  described  in  the  complaint 

In  the  light  of  these  conditions,  the  trial  court  made  its  find- 
ings and  entered  its  decree  in  favor  of  the  plaintiff  as  above 
noted.  The  defendants  have  made  no  appearance  whatever  in 
this  court,  while  the  plaintiff's  contention,  as  stated  in  his 
opening  brief,  is  that  he  has  the  exclusive  right  to  catch  salmon 
with  seines  and  nets  by  reason  (1)  of  a  prescriptive  right  in 
himself  and  his  predecessors  and  grantors,  acquired  through 
the  usages  and  customs  of  this  state,  and  particularly  through 
the  local  usages  or  local  fishing  customs  of  Curry  County; 
(2)  of  legislative  enactments  of  this  state;  and  (3)  of  the  grant 
of  tide  lands  thereby  to  plaintiff  and  his  predecessors. 

In  pursuance  of  and  by  authority  of  the  acts  of  the  legisla^ 
ture  of  this  state  adopted  in  1872,  as  amended  by  the  acts  of 
1874,  1876,  and  1878,  relative  to  the  tide  or  overflowed  lands, 
the  plaintiff  and  his  predecessors  acquired  the  tide  lands  at  the 
mouth  and  along  the  margin  of  Rogue  River.  In  1899  the 
legislature  passed  another  act  applicable  to  said  river  and  cer- 
tain of  its  tributaries,  whereby  the  owner  or  owners  of  tide 
lands  and  riparian  owners  above  tide  waters  are  granted  the 
exclusive  right  and  privilege  of  fishing  for  salmon  with  seines 
and  nets,  and  hauling  and  landing  the  same  on  such  lands,  and 
prohibiting  any  person  or  persons  whomsoever  from  anchoring 
nets  or  placing  any  obstruction  in  the  water  fronting  said  tide 
lands,  in  any  place  or  places  where  the  same  are  used  for  haul- 
ing or  landing  seines.  By  supplemental  complaint,  filed  Au- 
gust 11,  1899,  this  latter  act  was  especially  assigned  as  one  of 
the  grounds  upon  which  the  plaintiff  was  entitled  to  maintain 
his  suit  for  an  injunction.  The  question  arises  at  once  and 
necessarily  whether  the  plaintiff  has  not  obtained  by  the  decree 
of  the  trial  court  all  that  he  demanded,  and,  if  without  a  griev- 
ance, whether  he  has  the  right  of  appeal.  The  trial  court 
reduced  its  opinion  to  writing,  and  the  ground  upon  which  it 
based  the  decree  is  therefore  readily  ascertainable.    The  court 
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says:  *'It  is  settled  law  that  *the  state,  by  virtue  of  its  sov- 
ereignty, has  authority  to  regulate  fisheries  within  iti  borders, 
and  may  prescribe  the  place,  as  well  as  the  times,  in  which 
fish  may  be  taken,  and  may  make  exclusive  grants  of  fisheries 
in  designated  waters,  so  far  as  they  do  not  impair  private 
rights  already  vested. '  ' '  And  after  applying  the  act  of  1899, 
it  continues:  **It  will  be  the  duty  of  the  court  to  grant  per- 
petual injunction  enjoining  defendants  from  trespassing  upon 
any  of  the  lands  of  the  plaintiff  described  in  the  complaint, 
and  from  anchoring  nets  or  placing  any  obstructions  in 
the  water  fronting  said  tide  lands,  in  any  place  or  places 
where  said  tide  lands  are  used  by  plaintiff  for  hauling  or  land- 
ing seines."  And  the  decree  is  in  accordance  therewith.  It 
declined,  it  is  true,  to  put  the  injunction  upon  the  ground  of  a 
prescriptive  right  in  the  plaintiff,  regardless  of  the  enabling 
statutory  provisions;  but  it  is  wholly  immaterial  upon  what 
the  decree  was  based,  so  that  plaintiff  has  obtained  all  the  relief 
he  demanded  or  is  entitled  to.  The  written  opinion  of  the  trial 
court  is*  no  part  of  the  record,  and  does  not  qualify  or  impair 
the  effectiveness  of  the  decree  in  any  particular,  and  does  not 
ingraft  upon  it  any  peculiar  signification,  other  than  it  would 
have  possessed  if  no  opinion  had  been  announced.  Recalling 
the  defense  interposed,  which  consists  of  a  denial  of  any  claim 
of  right  or  title  in  or  to  any  of  the  lands  (either  uplands  or 
tide  or  overflowed  lands),  or  the  fishery  described  in  the  com- 
plaint, and  of  the  averments  that  such  fishery  is  situated  in 
navigable  tide  w^ater  and  in  the  bed  or  channel  of  Rogue  River, 
and  is  and  was  at  all  times  mentioned  in  the  complaint  a  public, 
and  not  a  private,  fishery,  the  decree  has  determined  the  whole 
dispute  in  favor  of  the  plaintiff.  It  is  a  statutory  rule  that  a 
litigant  can  only  appeal  from  an  order  affecting  a  substantial 
right  (Hill's  Ann.  Laws,  §  535),  which  accords  with  the  funda- 
mental principle,  everywhere  recognized,  that  he  has  no  appeal 
unless  aggrieved  by  the  judgment  or  decree  of  the  trial  court : 
2  Cyc.  Law  &  Proc.  631 ;  Pierse  v.  West,  29  Ind.  266 ;  Craft  v. 
Bent,  8  Kan.  328;  Commonwealth  his,  Co.  v.  Pierro,  6  Minn. 
569;  Smith  v.  Dickinso-Ji.  140  Mass.  171  (3  N.  E.  40) ;  Sturte- 
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vant  Co.  V.  Bohii  S.  &  Door  Co,  59  Neb.  82  (80  N.  W.  273) ; 
Porter  v.  Singleton,  28  Ark.  483.  Under  the  conditions  pre- 
vailing, the  decree  would  seem  effectually  to  preclude  the  de- 
fendants from  entering  upon  or  occupying  the  fishery  at  any 
point,  and  plaintiff  could  have  no  greater  relief. 

Counsel  have  made  no  contention  here  that  the  decree  was 
not  broad  enough  in  its  scope,  but  have  insisted  that  the  court 
should  base  its  conclusions  upon  a  prescriptive  right,  and  not 
alone  upon  the  statute ;  but,  if  the  .plaintiff  has  obtained  a 
decree  for  what  he  asks  or  is  entitled  to,  it  can  make  no  differ- 
ence by  what  course  of  reasoning  the  court  arrived  at  the 
result.  His  grievance  must  arise  from  a  decree  affecting  a 
substantial  interest,  and  this,  it  seems  to  us,  cannot  be  so  char- 
acterized. We  are  aware  that  it  is  unusual  for  the  court  to 
raise  such  a  question  sua  sponte,  but  there  is  no  appearance 
here  for  the  defendants, —they  presuming,  as  we  suppose,  that 
plaintiff  could  obtain  no  greater  relief  than  that  which  was 
granted  by  the  trial  court ;  and  we  cannot  be  expected  to  exam- 
ine legal  questions  of  great  moment  unless  there  is  some  griev- 
ance to  relieve  against.  The  appeal  must  therefore  be  dismissed. 

Dismissed. 

Argued  10  November;  decided  24  Noyember,  1002. 

BUOXICAN  V,  OBMOND. 

[70  Pac.  707.] 

Nbw  Trial  fob  Insupficibncy  op  Bvidbncb. 

1.  A  motion  to  set  aside  a  verdict  and  for  a  new  trial  for  insufficiency  of  the 
evidence  is  addressed- to  the  sound  discretion  of  the  trial  court,  and  its  action 
thereon  will  not  be  reviewed  where  the  defeated  party  made  no  motion  for  a 
Judgment  or  nonsuit  during  the  trial. 

New  Tbial  for  Error  After  Submission  of  Cause. 

2.  There  Is  a  distinction  between  a  motion  for  a  new  trial  because  of  the 
alleged  insufficiency  of  the  evidence,  and  one  for  a  new  trial  on  account  of 
something  that  occurred  after  the  cause  had  been  submitted,  and  which  the 
injured  party,  in  the  exercise  of  reasonable  diligence,  could  not  have  pre- 
vented, for  instance,  because  the  Jury  disregarded  the  instructions  of  the 
Judge :  the  former  will  not  be  considered,  for  the  complaining  party  had  an 
opportunity  to  urge  the  defect  before  the  Jury  retired,  and  neglected  to  do  so ; 
while  the  latter  motion  should  be  considered  for  the  reverse  reason,  because 
there  was  no  previous  opportunity  to  malce  the  objection. 

New  Trial,  fob  Disreoarding  Instructions — Evidence. 

3.  Where  the  evidence  was  conflicting  and  the  Jury  under  the  instructions 
42  Or.— 14 
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might  have  rendered  the  verdict  they  did  if  they  rejected  defendant's  evidence 
and  believed  plaintiff's  statement,  a  motion  for  a  new  trial  on  the  ground  that 
the  Jury  disobeyed  the  charge  of  the  court  was  properly  overruled. 

Need  of  Requesting  a  Particular  Instruction. 

4.  Where  a  party  wishes  to  rely  on  a  particular  defect  as  entitling  him  to  a 
verdict,  for  example,  that  there  is  no  testimony  on  a  certain  vital  claim,  the 
proper  practice  Is  to  request  a  peremptory  instruction  for  a  verdttt. 

From  Union :  Robert  Eakin,  Judge. 

This  is  an  action  by  R.  D.  Ruekman  against  William  Ormond 
to  recover  the  sum  of  $175  for  the  use  of  an  engine  and  boiler. 
The  transcript  shows  that  the  property,  being  subject  to  cer- 
tain liens,  was  leased  by  plaintiff  on  January  7,  1899,  for  the 
term  of  six  months,  at  $50  a  month,  to  J.  C.  and  T.  A.  French, 
partners  as  French  Bros.,  who  stipulated  in  writing  that  as 
soon  as  said  liens  were  discharged  they  would  purchase  the 
property,  giving  therefor  the  sum  of  $1,000,  payable  in  equal 
installments  in  three,  six,  and  nine  months  respectively,  and 
that  any  sums  paid  in  the  mean  time  on  account  of  rent,  in 
excess  of  $100,  should  be  credited  on  the  purchase  price;  but 
plaintiff  did  not  engage  to  secure  the  release  of  the  liens  or  to 
sell  the  property.  French  Bros,  used  the  engine  and  boiler 
for  the  term  agreed  upon,  but  neglected  to  pay  any  rent  there- 
for, and  on  July  15,  1899,  assigned  all  their  interest  under  the 
contract  to  the  defendant,  who,  having  had  possession  of  the 
property  until  November  10,  1899,  paid  plaintiff  the  sum  of 
$300.  This  action  is  brought  on  the  theory  that  such  payment 
was  made  on  account  of  rent  due  from  French  Bros.,  and  judg- 
ment is  demanded  for  the  use  of  the  property  while  defendant 
had  possession  of  it.  The  answer,  after  denying  the  material 
allegations  of  the  complaint,  sets  out  a  copy  of  said  written 
contract,  averring  that,  at  the  time  it  was  entered  into,  plain- 
tiff orally  agreed  to  discharge  said  liens  within  six  months, 
and,  upon  the  payment  of  the  purchase  price,  to  transfer  the 
property;  that  said  contract  was  assigned  to  defendant,  who 
paid  on  account  of  the  purchase  price  the  sum  of  $300,  and 
tendered  to  plaintiff  the  remainder  due  thereon,  less  two 
months'  rent,  and  demanded  of  him  a  release  of  said  liens  and 
a  transfer  of  the  property,  but  he  refused  to  comply  therewith. 
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thereby  canceling  the  agreement.  The  allegations  of  new  mat- 
ter in  the  answer  being  denied  in  the  reply,  a  trial  was  had 
and  judgment  rendered  for  plaintiff  in  the  sum  of  $170.25, 
from  which  defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr.  J.  D.  Slater. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  Charles  H.  Finn. 

Mr.  Chief  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

It  is  contended  that  the  jury  refused  to  obey  the  court's 
instruction,  and  that,  defendant  having  moved  to  set  aside 
their  verdict  on  account  of  such  disobedience,  an  error  was 
committed  in  refusing  to  grant  a  new  trial.  The  jury  were 
charged,  in  effect,  that  if  defendant  paid  money  to  plaintiff  on 
account  of  the  purchase  price  of  the  property,  and  not  for 
French  Bros.,  the  payment  so  made  should  be  applied  to  the 
rent  due  thereon  while  in  defendant's  possession.  An  inspec- 
tion of  the  transcript  shows  that  on  October  5,  1899,  defendant 
gave  plaintiff  a  check  for  $100,  having  written  thereon  the 
words  **on  engine,"  and  twenty-six  days  thereafter  paid  him 
$200,  taking  his  receipt  therefor  ''as  part  payment  on  engine, 
boiler  and  fixtures  contracted  for  by  J.  C.  French  of  the  firm 
of  French  Brothers. ' '  Plaintiff,  as  a  witness  in  his  own  behalf, 
testified  that  these  payments  were  made  on  account  of  the 
rent  due  from  French  Bros.,  and  that  defendant  was  a  partner 
in  that  firm.  On  cross-examination,  in  answer  to  the  inquiry 
whether  the  payment  was  made  for  the  purpose  indicated,  he 
replied:  **It  was  received  on  the  French  Brothers'  rent,"— 
thus  seeming  to  make  a  distinction  between  the  paying  and 
receiving.  The  witness,  in  speaking  of  the  defendant's  direc- 
tion as  to  how  the  payments  were  to  be  applied,  said:  **He 
didn't  tell  me  to  apply  it  any  place.  Q.  He  didn't  tell  you 
though  that  that  was  for  rent  due  from  French  Brothers,  did 
he  ?    A.  It  was  not  necessary ;  it  was  understood  that  he  was 
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to  assume  all  debts."  The  defendant,  as  a  witness  in  his  own 
behalf,  testified  that  the  payment  was  made  on  account  of  the 
purchase  price  of  the  engine  and  boiler. 

1.  Though  it  has  frequently  been  held  that  a  motion  to  set 
aside  a  verdict  and  for  a  new  trial,  based  upon  insuflSciency  of 
evidence,  is  addressed  to  the  sound  discretion  of  a  trial  court, 
and  that  its  action  thereon  will  not  be  reviewed  {Bowen  v. 
State,  1  Or.  270;  State  v.  Foot  You,  24  Or.  61,  32  Pac.  1031, 
33  Pac.  537;  Crossen  v.  Oliver,  41  Or.  505,  69  Pac.  308),  the 
statute  having  conferred  the  right  of  appeal,  such  legislative 
grant  should  be  so  construed  as  to  aflford  to  every  party  prej- 
udiced by  a  judgment  an  adequate  remedy  for  the  correction 
of  errors.  The  reason  for  the  rule  that  the  refusal  to  set  aside 
a  verdict  upon  the  grounds  stated  will  not  be  reviewed  is  based 
upon  the  theory  that  the  mode  adopted  is  not  the  proper  one  to 
secure  the  relief  desired ;  that  a  party  cannot  be  permitted  to 
speculate  upon  the  probabilities  of  a  favorable  verdict,  and, 
if  disappointed,  move  to  set  it  aside ;  and  that  having  had,  but 
neglected,  the  opportunity  to  move  for  a  judgment  of  nonsuit, 
or  to  request  an  instruction  in  his  favor,  in  consequence  of 
insufficiency  of  evidence,  he  cannot,  after  verdict,  be  permitted 
to  move  to  set  it  aside  for  any  known  reason  that  he  could  have 
urged  during  the  trial. 

2.  But  when  anything  occurs  after  a  cause  has  been  sub- 
mitted that  tends  to  subvert  justice  or  to  thwart  a  fair  trial, 
and  which  the  defeated  party  by  the  exercise  of  reasonable 
diligence  could  not  have  foreseen  or  prevented,  his  motion  to 
set  aside  the  verdict  and  for  a  new  trial,  based  upon  such  mat- 
ters, ought  to  be  considered  with  care  by  the  trial  court,  and 
its  judgment  thereon,  if  manifestly  erroneous,  should  be 
reviewed  and  reversed  on  appeal:  State  v.  HiU,  39  Or.  90  (65 
Pac.  518). 

3.  Assuming  that  the  instruction  was  within  the  issues,  the 
question  to  be  considered  is  whether  the  jury  disobeyed  the 
charge  of  the  court.  The  bill  of  exceptions  does  not  include 
all  the  testimony  given  at  the  trial,  but  the  court  certifies  that 
it  contains  all  evidence  necessary  and  material  to  explain  the 
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exceptions  taken  by  the  defendant.  It  is  impossible  to  say, 
with  any  degree  of  certainty,  that  the  jury  disobeyed  the 
instruction,  for  they  might  have  disregarded  defendant's  testi- 
mony, corroborated  as  it  is  by  the  receipt  and  check,  and  placed 
their  verdict  upon  plaintiff's  statement  that  defendant  was  a 
partner  of  French  Bros.,  and  that  it  was  understood  he  was  to 
assume  all  debts. 

4.  If  it  be  argued,  however,  that  there  was  no  conflict  in  the 
testimony  upon  the  question  of  the  payment  of  the  money, 
defendant's  remedy  was  to  request  the  court  to  direct  a  partic- 
ular verdict,  and,  not  having  done  so,  his  motion  to  set  aside 
the  finding  of  the  jury  is  not  the  proper  method  to  correct  their 
conclusion,  so  that  in  either  event  no  error  was  committed  in 
refusing  to  grant  a  new  trial. 

Other  alleged  errors  are  assigned,  but,  not  deeming  them  of 
sufficient  importance  to  merit  a  discussion  of  the  principles 
involved,  it  follows  that  the  judgment  is  affirmed. 

Affirmed. 

Argued  4  Noyember ;  decided  24  November,  1902.  e46    ^qI 

BAKEB  V.  WIIililAMS  BANKINa  COMPANY.  '^ILj^/ 

[70  Pac.  711.] 

INSOLVKNCT — OBDBS  ALLOWING  CLAIMS RBB  JUDICATA. 

1.  An  order  of  a  court  of  equity  passing  on  the  validity  of  a  claim  against 
a  fund  in  the  custody  of  Its  ofDcers  Is  a  final  determination  of  the  right  to 
participate  In  the  fund,  and  cannot  afterward  be  questioned  by  the  then  par- 
ties to  the  proceeding.  Any  and  all  objections  not  made  by  such  parties  when 
such  order  is  entered  are  waived  under  the  rule  of  res  judicata. 

Obdeb  Allowing  Claims — Judgments — Interest. 

2.  An  order  directing  that  certain  claims  against  an  Insolvent  estate  be 
allowed  as  presented  Is  not  a  "Judgment/*  within  the  meaning  of  a  statute 
fixing  the  rate  of  Interest  on  Judgments  and  decrees  for  the  payment  of  money, 
and  the  entry  of  such  an  order  does  not  preclude  inquiry  into  the  question  of 
interest  at  a  later  date. 

Consthuction  of  Obdeb  ALiiOwiNO  Claims — Interest. 

8.  A  receiver's  report  on  the  affairs  of  an  insolvent  firm  having  shown  sun- 
dry claims  as  presented,  and  that  some  of  them  were  Interest  bearing,  while 
others  were  not,  an  order  entered  ew  parte  that  "said  claims  be  allowed  as 
presented  and  reported,"  particularly  describing  them,  and  that  "claims  In 
which  interest  has  been  provided  for  by  the  terms  of  the  obligation  shall  bear 
interest  at  the  rate  stated  therein  from  the  date  of  each  claim,"  Is  not  a 
decision  as  to  the  right  to  interest  on  claims  not  bearing  interest  on  their 
face. 
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Interest  on  Claims  Against  an  Insolvent  Bank. 

4.  Under  a  statute  providing  that  interest  shall  be  payable  on  all  moneys 
after  due,  and  on  moneys  received  to  the  use  of  another  and  retained  beyond 
a  reasonable  time  without  the  owner's  consent,  call  depositors  are  entitled  to 
interest  on  their  claims  against  an  insolvent  bank  from  the  time  of  the  allow- 
ance thereof  by  the  court ;  presentation  and  allowance  of  the  claims  amount- 
ing to  a  demand. 

Interest  on  Public  Money — Insolvent  Bank. 

5.  Under  a  statute  making  it  a  crime  for  any  person  haying  public  moneys 
to  convert  them  to  his  own  use  or  loan  them  with  or  without  interest,  a  mere 
deposit  in  a  bank  for  safe-keeping  is  not  inhibited,  but  in  case  of  the  failure 
of  the  bank  the  public  officer  is  not  entitled  to  interest  in  his  own  right  on 
public  funds  deposited  therein  until  he  has  reimbursed  the  public  treasury, 
and  has  thereby  become  the  private  owner  of  the  claim. 

Evidence  op  REiMBFBSE&rENT  of  Public  Treasury. 

6.  A  state  treasurer  having  deposited  public  funds  in  a  bank  that  subse- 
quently failed  while  still  holding  the  money,  the  officer  presented  a  claim  for 
it  in  his  official  capacity.  The  question  of  when  the  treasurer  repaid  the  fund 
into  the  public  treasury  was  afterward  raised  on  an  allowance  of  interest,  and 
the  succeeding  treasurer  testified  that  his  predecessor  had  accounted  for  ail 
the  state  funds  by  turning  over  some  certificates  of  deposit  and  "a  good  many 
things  that  were  representatives  of  money."  Held,  that  the  evidence  was 
insufficient  to  show  that  the  ex-treasurer  had  reimbursed  the  public  treasury, 
and  taken  over  to  himself  the  claim  against  the  bank,  so  as  to  entitle  him  to 
interest  thereon. 

Presumption  op  Continuance  of  Conditions. 

7.  Where,  in  a  proceeding  for  the  allowance  of  Interest  on  a  claim  against 
an  Insolvent  bank,  it  appears  that  the  money,  when  deposited,  was  public 
funds,  on  which  the  depositing  officer  was  not  entitled  to  Interest,  It  will  be 
presumed,  in  the  absence  of  evidence,  that  the  public  character  of  the  money 
continued  to  the  time  of  the  trial. 

Burden  op  Proof. 

8.  Where  Information  is  peculiarly  within  the  knowledge  of  one  who  desires 
to  use  it,  the  burden  of  proof  is  on  him  to  show  the  facts. 

From  Marion :  Reuben  P.  Boise,  Judge. 

On  November  14,  1895,  the  Williams  &  England  Banking 
Company,  a  corporation  engaged  in  a  general  banking  business 
at  Salem,  in  this  state,  suspended  payment,  and  in  a  suit 
brought  for  that  purpose  a  receiver  was  appointed,  with  power 
to  convert  its  assets  into  cash  for  the  payment  of  its  obliga- 
tions, and  to  wind  up  its  affairs.  On  January  3, 1896,  by  order 
of  the  court,  the  receiver  published  a  notice  to  creditors,  requir- 
ing all  persons  having  claims  against  the  bank  to  present  the 
same  to  him,  with  proper  vouchers,  within  ninety  days  from 
the  date  of  such  notice,  and  also  notifying  the  creditors,  stock- 
holders, and  all  other  persons  interested,  to  appear  within  a 
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specified  time,  and  file  objections,  if  any,  to  the  allowance  of 
claims  so  presented.  In  pursuance  of  this  order,  claims  were 
presented  by  Ladd  &  Bush  for  $10,000,  and  interest  thereon  at 
10  per  cent  per  annum,  evidenced  by  two  promissory  notes; 
E.  C.  Giltner,  agent,  for  $25,000,  on  five  noninterest-bearing 
certificates  of  deposit,  issued  by  the  bank  to  sundry  persons, 
and  by  them  assigned  to  Giltner;  Phil  Metschan,  as  state  treas- 
urer, for  $8,013.60,  due  on  open  account;  E.  J.  Swaflford,  city 
treasurer  of  Salem,  $7,349.33,  on  open  account;  and  W.  H. 
Odell,  clerk  of  the  State  Land  Board,  for  $5,047.27,  on  open 
account.  On  July  3,  1896,  the  receiver  reported  to  the  court 
a  list  of  all  claims  filed  with  him,  including  those  above  men- 
tioned,-—stating,  however,  that  none  of  the  latter  bore  interest, 
except  the  claim  of  Ladd  &  Bush,— and  asking  for  an  order  of 
distribution  of  the  funds  then  in  his  hands.  On  the  hearing  of 
such  report,  the  receiver  and  Ladd  &  Bush  appeared  by  their 
respective  attorneys,  and,  no  objections  having  been  filed  to 
the  claims  so  presented,  it  was  '*  ordered,  adjudged,  and  de- 
creed that  said  claims  be  allowed  as  presented  and  reported  to 
this  court  by  said  receiver;"  describing  them  particularly,  as 
in  the  receiver's  report.  It  was  also  ordered  that  ** claims  in 
which  interest  has  been  provided  for  by  the  terms  of  the  obli- 
gation shall  bear  interest,  at  the  rate  of  interest  stated  herein, 
from  the  date  of  each  claim  as  stated  herein,''  and  that  the 
receiver  pay  out  of  the  funds  then  in  his  hands,  on  each  of  the 
claims  so  allowed,  a  dividend  of  38  per  cent,  including  interest 
on  the  interest-bearing  claims  to  the  date  of  the  failure  of  the 
bank.  The  order  is  silent,  however,  as  to  whether  interest 
should  be  allowed  on  the  noninterest-bearing  claims,  except 
that  it  is  specified  therein  that  they  bore  no  interest.  There- 
after the  receiver  continued  to  pay  dividends  on  the  principal 
of  the  claims  so  allowed,  and  in  Pecember,  1901,  having  enough 
money  on  hand  to  pay  the  principal  of  such  claims  and  leave 
a  balance  to  be  applied  on  interest,  he  petitioned  the  court  for 
instructions  as  to  the  payment  of  interest  thereon.  Ladd  &  Bush 
thereupon  filed  objections  to  any  further  payments  of  principal 
or  interest  on  the  claims  of  Giltner  and  Metschan.  because  such 
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claims  represent  funds  of  the  State  of  Oregon  improperly 
loaned  to  and  deposited  with  the  insolvent  bank  by  Metschan, 
as  state  treasurer,  for  a  consideration  by  way  of  interest  to  be 
paid  to  him,  and  such  funds  are  the  property  of  the  state. 
They  also  object  to  the  allowance  of  interest  on  the  claim  of 
Odell,  for  the  reason  that  the  amount  thereof  was  deposited  by 
him  with  the  bank  while  acting  as  clerk  of  the  State  Land 
Board,  or  on  that  of  Swaff ord,  for  the  reason  that  it  represents 
money  belonging  to  the  City  of  Salem,  which  he  wrongfully 
and  unlawfully  allowed  to  ax^cumulate  in  his  hands ;  and  they 
object  generally  to  the  allowance  of  interest  on  any  claim  other 
than  those  bearing  intei  «t  by  contract.  In  support  of  their 
objections,  they  aver  thwt  under  their  contract  they  are  law- 
fully entitled  to  receive  the  full  amount  due  them,  principal 
and  interest,  and  that  v,here  will  not  be  suflScient  funds  to 
pay  such  amount  and  interest  on  noncontract  interest-bearing 
claims. 

Metschan  and  Giltner  demurred  to  the  objections  of  Ladd  & 
Bush,  and,  their  demurrer  being  overruled,  they  answered  sep- 
arately. Metschan,  by  his  answer,  denies  that,  at  the  time  the 
claim  referred  to  in  the  petition  was  filed  by  him  with  the 
receiver,  the  money  represented  thereby,  or  any  part  thereof, 
was  state  funds,  and  denies  that  the  money  was  ever  loaned  to 
the  bank,  or  improperly  or  unlawfully  placed  with  it,  and,  as  a 
bar  to  this  proceeding,  pleads  the  order  and  judgment  of  the 
court  made  in  July,  1896,  allowing  his'claim  as  presented.  Gilt- 
ner answered,  denying  that  the  claim  as  presented  by  him  was 
for  money  loaned  to  the  defendant  corporation  by  the  treas- 
urer of  the  State  of  Oregon,  and  denying  positively  that  any 
of  the  money  represented  thereby  was  state  funds  at  the  time 
the  claim  was  presented  by  him  to  the  receiver,  and,  for  a 
further  defense,  pleading  as  a  bar  to  this  proceeding  the  judg- 
ment and  order  of  the  court  made  in  July,  1896,  allowing  his 
claim.  He  then  sets  up  affirmatively  the  issuance  by  the  bank 
of  the  certificates  of  deposit  to  his  several  assignors,  and  the 
assignment  thereof  to  him.  Swafford,  and  Baker,  his  assignee, 
file<l  an  answer,  in  which  they  deny  that  the  funds,  or  any  part 


Nov.  1902.]      Bakbr  v.  Williams  Banking  Co.  217 

thereof,  represented  by  the  claim  of  Swaflford,  was  for  money 
loaned  to  the  bank,  but  aver  that  it  was  the  property  of  the 
City  of  Salem,  deposited  with  the  bank  for  safe-keeping,  and 
payable  on  demand ;  that  Baker  was  one  of  the  sureties  upon 
the  official  undertaking  of  Swafford,  and  after  the  claim  had 
been  presented  and  allowed  by  the  court  he  made  a  settlement 
with  the  city,  and  thereupon  it  and  Swaff ord  assigned  to  him 
the  whole  of  the  claim,  and  he  is  now  the  bona  fide  owner  and 
holder  thereof.  Odell  answered,  denying  some  of  the  allega- 
tions of  the  petition,  and  alleging,  in  effect,  that  the  claim,  as 
presented  by  him  to  the  receiver  and  allowed  by  the  court,  was 
for  moneys  tendered  to  him  in  the  capacity  of  clerk  of  the 
State  Land  Board  by  various  citizens  of  the  state,  in  the  form 
of  checks,  drafts  and  post  office  orders,  which  he  placed  with 
the  bank  for  collection,  with  intent,  as  was  his  usual  custom, 
to  withdraw  from  the  bank  at  the  end  of  the  month,  and  pay 
over  to  the  state  all  of  the  money  officially  accepted  and 
receipted  for  by  it;  that  he  had  no  personal  interest  in  the 
fund,  and  received  no  interest  from  the  defendant  on  account 
of  the  deposits;  and  that,  on  the  failure  of  the  bank,  he  bor- 
rowed on  his  individual  and  personal  credit,  and  immediately 
paid  to  the  state  treasurer,  for  the  use  and  benefit  of  the  dif- 
ferent funds  to  which  it  properly  belonged,  the  whole  of  the 
amount  due  the  state  from  him  on  account  of  said  deposits. 
A  reply  was  filed  by  Ladd  &  Bush  to  the  answers  of  Giltner 
and  Metschan,  denying  the  force  and  effect  of  the  order  or 
judgment  of  July  3, 1896.  Motions  for  judgment  on  pleadings 
were  afterward  overruled,  and  evidence  was  taken  and  sub- 
mitted to  the  court,  which  made  its  findings  to  the  effect  that 
the  consideration  and  basis  for  the  claims  of  Giltner  and  Met- 
schan were  funds  of  the  State  of  Oregon  improperly  deposited 
with  and  loaned  to  the  defendant  corporation  for  interest,  con- 
trary to  the  laws  of  the  state,  and  thereupon  ordered  and 
directed  that  no  interest  be  paid  upon  either  of  said  claims,  but 
overruled  the  objection  as  to  other  claimants.  Prom  this  order, 
Metschan  and  Giltner  and  Ladd  &  Bush  appeal.     Affirmed. 
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For  Giltner  and  Metschan  there  was  a  brief  over  the  names 
of  Lionel  R.  Webster  and  Carson  &  AAdms,  with  an  oral  argu- 
ment by  Mr.  Webster  and  Mr.  Loring  K.  Adams. 

For  J.  A.  Baker  there  was  a  brief  over  the  name  of  Carson 
i&  Adams,  with  an  oral  argument  by  Mr.  Loring  K.  Adams. 

For  Ladd  &  Bush  there  was  a  brief  over  the  names  of 
William  H.  and  Webster  Holmes,  with  an  oral  argument  by 
Mr.  W.  H.  Holmes. 

For  the  receiver  of  the  Williams  &  England  Banking  Com- 
pany there  was  an  oral  argument  by  Mr.  Woodson  T.  Slater, 
in  pro.  per. 

Mr.  Justice  Bean,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

1.  It  is  pontended  by  Metschan,  Giltner,  Odell,  and  Baker 
that  the  order  of  July  3, 1896,  allowing  their  claims  against  the 
insolvent  estate,  and  directing  the  payment  of  a  dividend 
thereon,  is  a  conclusive  adjudication  of  all  questions  sought  to 
be  litigated  on  this  appeal.  It  is  familiar  law  that  an  issue  once 
adjudicated  in  a  court  of  competent  jurisdiction  cannot  be 
again  litigated  between  the  same  parties  or  privies,  and  the 
judgment  thereon  is  conclusive  in  another  action  on  the  same 
demand,  not  only  as  to  every  matter  that  was  actually  litigated, 
but  as  to  every  other  question  that  might  have  been  litigated: 
Neil  V.  Tolman,  12  Or.  289  (7  Pac  103) ;  Morrill  v.  Morrill, 
20  Or.  96  (25  Pac.  362,  11  L.  R.  A.  155,  23  Am.  St  Rep.  95). 
An  order  or  decree  of  a  court  of  equity  regularly  made  in  the 
matter  of  the  receivership  of  an  insolvent  estate,  upon  the  peti- 
tion of  a  creditor,  allowing  or  disallowing  a  claim  payable  out 
of  the  fund  in  the  hands  of  the  receiver,  is  within  this  principle. 
It  has  twice  been  practically  so  held  by  this  court.  The  ques*- 
tion  first  arose  in  Rockwell  v.  Portland  Sav.  Bank,  35  Or.  303 
(57  Pac.  903),  in  which  a  creditor  of  the  bank  petitioned  the 
court  for  an  order  requiring  the  receiver  to  list  its  claims,  and 
directing  that  it  be  permitted  to  participate  in  the  dividends 
theretofore  declared  and  thereafter  to  be  declared.    The  peti- 
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tion  was  denied,  and,  on  a  motion  to  dismiss  an  appeal  from 
the  order,  it  was  held  that  it  was  final  on  the  rights  of  the 
petitioner,  because  **it  effectually  and  finally  determines  its 
right  to  participate  in  any  dividends  of  the  insolvent  bank, 
whether  declared  before  or  after  the  entry  of  the  order,  and 
precludes  the  possibility  of  proceeding  further  in  the  prem- 
ises.'' In  another  instance  the  receiver  in  the  same  case  refused 
to  pay  a  dividend  on  a  claim  of  one  of  the  creditors  which  on 
its  petition  had  been  allowed  by  the  court,  and,  on  an  appeal 
from  the  order  requiring  him  to  do  so,  it  was  held  that  **the 
order  of  the  court  allowing  the  claim  of  the  petitioner,  made 
after  the  execution  of  the  mortgage,  was  a  final  order,  •  •  and, 
in  our  opinion,  is  conclusive  as  to  its  right  to  participate  in  the 
dividends":  Rockwell  v.  Portland  Sav,  Bank,  39  Or.  241  (64 
Pac.  388.)  And  such  seem  to  be  the  decisions  of  other  courts: 
Trustees  v.  Oreenough,  105  U.  S.  527;  Williams  v.  Morgan, 
111  U.  S.  684  (4  Sup.  Ct.  638) ;  Gumhel  v.  Pitkin,  113  U.  S.  545 
(5  Sup.  Ct.  616) ;  Standley  v.  Hendrie  &  B.  Mfg.  Co\  25  Colo. 
376  (55  Pac.  723) ;  Grant  v.  Superior  Court,  106  Cal.  324 
(39  Pac.  604). 

It  will  be  observed  that,  in  all  the  cases  referred  to,  the  order 
or  decree  under  consideration  was  based  upon  a  petition,  regu- 
larly filed,  setting  out  the  facts  constituting  the  claim.  The 
petitioner  thereby  made  himself  a  party  to  the  suit,  and  the 
proceedings  thereafter  became  in  effect  an  independent  suit  or 
action  brought  by  him  to  establish  his  claim;  and  the  judgment 
or  order  rendered  therein  would  naturally  partake  of  the  na- 
ture or  characteristics  of  any  other  judgment  or  order,  and 
be  entitled  to  the  same  effect.  In  the  case  at  bar,  however,  the 
order  allowing  the  claims  now  in  controversy  was  not  based 
upon  the  petition  of  the  claimants,  but  upon  a  report  of  the 
receiver,  containing  a  mere  list  of  the  persons  filing  claims  with 
him,  together  with  the  nature  and  date  of  the  claim,  a  state- 
ment as  to  whether  it  bore  interest,  and,  if  so,  the  rate,  date 
when  filed,  and  amount ;  and  the  order  allowing  the  claims  as 
presented  was  apparently  ex  parte,  and  without  notice  to  inter- 
ested persons.    It  does  not  state  that  it  was  made  after  notice, 
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and,  so  far  as  the  record  shows,  no  notice  whatever  was  given 
of  the  filing  of  the  receiver's  report,  and  no  opportunity  given 
to  file  objections  thereto.  It  is  true,  the  order  recites  that  in 
the  January  prior  thereto  the  receiver,  by  direction  of  the 
court,  published  a  notice  requiring  all  claims  to  be  presented  to 
him  within  ninety  days  from  the  date  of  the  first  publication 
thereof,  and  also  requiring  all  objections  to  the  allowance  of 
claims  to  be  filed  within  thirty  days  from  the  same  date.  It 
would  scarcely  be  contended,  however,  that  the  court  could 
thus  cut  oflf  the  right  of  creditors,  stockholders,  or  others  inter- 
ested in  the  insolvent  bank,  to  object  to  the  allowance  of  claims 
prior  to  the  time  such  claims  were  required  to  be  filed.  It  is 
therefore  doubtful  whether  the  doctrine  as  to  the  conclusive- 
ness of  an  order  or  judgment  allowing  claims  against  an  insol- 
vent estate  in  the  hands  of  a  receiver,  made  after  notice  to  inter- 
ested parties,  could  apply  in  this  case.  But  it  is  not  necessary 
to  decide  that  question.  Ladd  &  Bush,  the  objectors  here,  vol- 
untarily made  themselves  parties  to  the  proceeding,  appeared 
by  counsel  at  the  time  the  order  was  made  approving  the 
receiver's  report  and  allowing  the  claims,  and  they  are  con- 
cluded by  whatever  the  court  decided  at  that  time.  The  objec- 
tion that  the  basis  of  the  several  disputed  claims  was  public 
funds,  wrongfully  and  unlawfully  deposited  in  the  insolvent 
bank  by  the  custodians  thereof  under  such  circumstances  and 
agreements  that  a  court  of  equity  would  not  entertain  a  pro- 
ceeding for  the  recovery  theneof ,  might  have  been  insisted  upon 
by  them  at  the  time  the  matter  was  pending,  but,  not  having 
been  urged  at  that  time,  cannot  be  inquired  into  now  at  their 
instance.  So  far,  therefore,  as  the  legality  and  validity  of  the 
contested  claims  are  concerned,  and  the  right  of  the  claimants 
to  participate  in  the  distribution  of  the  funds  in  the  hands  of 
the  receiver,  the  order  of  July  3, 1896,  is  conclusive  in  this  pro- 
ceeding. 

2.  It  is  further  urged,  however,  that  the  order  is  not  only 
conclusive  as  to  the  principal  of  the  respective  claims,  but  was 
a  final  determination  of  the  right  to  interest  thereon,  and 
effectually  barred  the  court  from  afterward  considering  that 
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question.  This  contention  is  based  on  the  theory  that  the  order 
is  a  judgment  or  decree,  within  the  meaning  of  the  statute  in 
force  at  the  time  it  was  made  (Hill's  Ann.  Laws,  §  3587),  pro- 
viding that  the  rate  of  interest  shall  be  8  per  cent  on  judg- 
ments and  decrees  for  the  payment  of  money.  In  our  opinion, 
however,  it  cannot  be  so  considered,  but  is  nothing  more  than 
an  order  passing  the  report  of  the  receiver,  and  allowing  the 
claims  presented  to  and  listed  by  him  as  a  basis  for  the  distribu- 
tion of  the  funds  then  in  his  hands,  and  for  subsequent  distri- 
butions. It  does  not  constitute  a  judgment  or  decree,  as 
ordinarily  understood.  It  was  made  ex  parte,  without  adverse 
parties,  without  pleadings,  and  without  any  issue  of  facts  being 
tendered,  and  is  therefore  not  entitled  to  be  regarded  in  all 
respects  as  a  judgment  or  decree.  It  was  an  order  made  by  the 
court  in  the  course  of  the  distribution  of  the  insolvent  estate, 
approving  and  allowing  certain  claims  against  it,  and  to  that 
extent  is  final  and  conclusive  as  to  the  validity  of  such  claims 
on  parties  or  privies;  but  it  does  not  preclude  inquiry  into  the 
question  of  interest  on  noninterest-bearing  claims. 

3.  The  order  itself  indicates  that  the  court  did  not  intend  to 
pass  upon  that  question,  but  reserved  it  for  further  considera- 
tion. The  receiver,  in  reporting  a  list  of  the  claims  filed  with 
him,  stated  specifically  in  each  instance  whether  the  claim  bore 
interest  or  not;  and  the  court  allowed  these  claims  **as  pre- 
sented and  reported"  by  the  receiver,  incorporating  in  its  order 
the  statement  that  the  particular  claims  in  controversy  bore  no 
interest.  In  addition,  it  provided  that  interest  should  be  paid 
on  interest-bearing  contracts  at  the  rate  therein  specified,  from 
the  date  of  the  obligation.  The  question  of  interest  was  there- 
fore under  consideration  at  the  time,  and  the  fact  that  the 
order  contains  no  reference  to  the  noninterest-bearing  claims 
leads  naturally  to  the  conclusion  that  the  court  did  not  intend 
such  claims  to  bear  interest  unless  in  pursuance  of  a  subse- 
quent order.  The  question,  therefore,  whether  the  noninterest- 
bearing  claims  are  entitled  to  interest,  and,  if  so,  from  what 
date,  is  now  to  be  determined  without  regard  to  the  order  of 
July  3, 1896,  allowing  such  claims  as  the  liability  of  the  estate. 
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4.  The  statute  provides  that  interest  shall  be  due  and  paya- 
ble on  all  moneys  after  the  same  become  due,  and  on  money 
received  to  the  use  of  another,  and  retained  beyond  a  reasona- 
ble time  without  the  owner's  consent :  Hill's  Ann.  Laws,  §  3587. 
Money  deposited  in  a  bank,  in  the  absence  of  a  special  contract, 
becomes  due  on  demand,  and,  if  not  paid,  will  bear  interest 
from  that  time:  16  Am.  &  Eng.  Enc.  Law  (2  ed.)  1020,  1021. 
In  case  of  the  insolvency  of  the  bank,  the  presentation  of  a. 
claim  to  the  receiver  for  the  money  so  deposited,  and  its  allow- 
ance by  the  court,  are  equivalent  to  a  demand,  within  this  rule, 
and  thereafter  the  money  is  considered  as  withheld  without  the 
owner's  consent.  In  Richmond  v.  Irons,  121  U.  S.  27  (7  Sup. 
Ct.  788),  the  Supreme  Court  of  the  United  States  announces  as 
the  rule  in  reference  to  interest  on  claims  against  an  insolvent 
bank  that,  *  *  in  the  case  of  book  accounts  in  favor  of  depositors, 
•  •  interest  would  begin  to  accrue,  as  against  the  bank,  from 
the  date  of  its  suspension."  And  in  California,  where  they 
have  a  statute  like  ours,  it  is  said  in  McGowan  v.  McDonald' 
111  Cal.  57  (43  Pac.  418,  52  Am.  St.  Rep.  149),  that,  '*when 
a  bank  suspends  business  and  refuses  to  pay  its  depositors,  it 
thereafter  clearly  detains  money  which  it  received  to  their  use, 
and,  under  the  provisions  of  the  Code,  must  be  held  liable  for 
interest  thereon."  See^  also,  Shepherd  v.  Shepherd^s  Estate, 
108  Mich.  82  (65  N.  W.  580) ;  Harwood  v.  Larramore,  50  Mo. 
414;  In  re  Wainwright's  Estate,  13  Phila.  336.  The  claims  in 
controversy  should  therefore  bear  interest  at  the  legal  rate 
from  the  date  of  their  allowance,  if  they  represent  funds  upon 
which  the  holders  are  entitled  to  receive  interest. 

5.  It  is  contended  by  the  objectors,  however,  that  such  claims 
represent  public  funds  deposited  with  the  insolvent  bank  by 
the  custodians  thereof,  and  not  the  private  funds  of  individual 
claimants,  and  for  this  reason  no  interest  should  be  paid  them 
thereon.  It  is  made  a  felony  by  statute  for  any  person  having 
in  his  possession  any  money  belonging  to  the  state,  comity, 
town,  or  other  municipality  to  convert  to  his  own  use  or  loan 
the  same,  with  or  without  interest  (Hill's  Ann.  Laws,  §  1772) ; 
and,  while  a  mere  deposit  in  a  bank  for  safe-keeping  is  not 
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inhibited  by  this  provision,  it  is  manifest  that  in  case  of  the 
failure  of  the  bank  the  officer  is  not  entitled  to  interest  in  his 
own  right  on  the  fund  so  deposited,  whatever  the  right  of  the 
state  or  municipality  might  be  in  the  premises.  If,  therefore, 
the  claims  are  in  fact  for  public  money,  as  the  objectors  allege, 
no  interest  should  be  allowed  thereon.  A  public  officer  may  not 
loan,  with  or  without  interest,  any  part  of  the  public  funds  in 
his  possession,  without  being  guilty  of  a  felony;  but  he  is 
required  to  keep  such  funds  safely,  and  for  that  purpose  may 
deposit  them  in  a  bank,  provided  they  are  at  all  times  subject 
to  his  order,  and  there  is  no  fixed  period  during  which  he  has 
no  right  to  demand  their  return :  In  re  Law's  Estate,  144  Pa. 
499  (22  Atl.  831, 14  L.  R.  A.  103) ;  Allibane  v.  Ames,  9  S.  D.  74 
(68  N.  W.  165,  33  L.  R.  A.  585) ;  State  v.  McFetridge,  84  Wis. 
473  (54  N.  W.  1,  998,  20  L.  R.  A.  223) ;  State  v.  HUl,  47  Neb. 
456  (66  N.  W.  541) ;  Thompson  v.  Territory,  10  Okla.  409 
(62  Pac.  355).  The  deposit  is  made  on  his  own  personal  respon- 
sibility, however ;  and  if,  in  case  of  the  failure  of  the  bank,  he 
makes  the  loss  good,  the  money  deposited  must  necessarily 
become  his  property,  and  thereafter  be  considered  and  treated 
as  such. 

Now,  the  claim  in  favor  of  Odell  was  for  money  tendered  to 
him  in  the  capacity  of  clerk  of  the  State  Land  Board  by  various 
citizens  of  the  state,  in  the  form  of  checks,  drafts,  and  post 
office  orders,  which  he  placed  with  the  bank  for  collection, 
intending,  in  accordance  with  his  usual  custom,  to  withdraw 
at  the  end  of  the  month  and  pay  over  to  the  state  all  money 
that  had  been  officially  accepted  and  receipted  for;  and  it  is 
affirmatively  alleged  and  conclusively  proved  that  on  the  fail- 
ure of  the  bank  he  borrowed  on  his  own  individual  and  per- 
sonal credit,  and  immediately  paid  to  the  state  treasurer,  for 
the  use  and  benefit  of  the  different  funds  to  which  it  properly 
belonged,  the  whole  of  the  amount  due  the  state  from  him  on 
account  of  such  deposits.  The  claim  in  favor  of  Swafford  was 
for  money  deposited  by  him  as  city  treasiu-er  with  the  bank  for 
safe-keeping,  and  it  is  stipulated  that  after  the  presentation 
and  allowance  of  the  claim  his  bondsmen  settled  with  the  city. 
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whereupon  he  and  the  city  assigned  the  claim  to  the  defendant 
Baker,  who  is  now  the  owner  thereof.  The  loss  to  the  state  was 
therefore  made  good  by  Odell,  and  to  the  city  by  Swafford's 
bondsmen.  There  is  no  reason,  therefore,  either  in  law  or 
equity,  why  they  should  not  stand  on  exactly  the  same  foot- 
ing as  other  claimants  holding  noninterestKbearing  contracts 
against  the  insolvent  bank. 

6.  In  the  case  of  Giltner  and  Metschan,  however,  the  evi- 
dence shows  that  the  claims,  as  presented,  were  for  money 
belonging  to  the  state  which  had  been  deposited  with  the  bank 
by  Mr.  Metschan  as  state  treasurer ;  and  there  is  neither  allega- 
tion nor  proof  that  the  loss  has  been  made  up  to  the  state,  or 
that  such  money  at  any  time  has  ceased  to  be  state  funds.  The 
amount  represented  by  the  claim  presented  by  Metschan  was 
^n  an  open  account  to  his  credit  as  state  treasurer.  The  claim 
is  presented  and  verified  by  him  in  that  capacity,  and  therefore, 
on  its  face,  shows  that  it  is  state  funds.  The  Giltner  claim  was 
originally  evidenced  by  certificates  of  deposit  issued  in  Met- 
schan's  name.  A  few  days  before  the  failure  of  the  bank,  how- 
ever, the  certificates  were  surrendered,  the  fund  divided  up 
and  new  certificates  issued  to  several  private  individuals,  who 
immediately  assigned  them  to  Giltner  as  agent  for  Metschan,  so 
this  claim  is  also,  in  fact,  for  state  money  deposited  in  the  bank 
by  Metschan.  In  view  of  the  statutory  provision  making  it  a 
crime  for  an  officer  to  convert  public  funds  to  his  own  use,  or  to 
loan  the  same,  with  or  without  interest,  it  is  clear  that  no  inter- 
est should  be  allowed  Metschan  on  either  of  these  claims  until 
it  is  affirmatively  shown  that  the  money  has  ceased  to  be  public 
funds.  If,  after  the  failure  of  the  bank,  or  after  the  presenta- 
tion and  allowance  of  the  claim,  he  made  the  loss  good  to  the 
state  by  paying  the  money  into  the  state  treasury,  he  became 
from  that  time  the  owner,  in  his  private  capacity,  of  the  claims 
so  presented  and  allowed,  and  would  be  entitled  to  interest 
thereon.  But  upon  this  question  there  is  no  allegation  and  no 
proof,  except  tjhe  testimony  of  his  successor  in  office,  tjiat  Met- 
schan accounted  to  him  for  all  the  state  funds  by  turning  over 
some  certificates  of  deposit,  and  **a  good  many  things  that  were 
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representatives  of  money."  This  evidence  is  not  only  outside 
of  the  issues,  but  is  insufficient  to  show  that  Metschan  took 
over  to  himself  the  amount  due  from  the  insolvent  bank  by 
making  the  loss  good  from  his  private  funds^  and  until  such 
a  showing  the  court  cannot  decree  that  interest  be  allowed 
thereon. 

7.  The  objectors  allege  that,  at  the  time  the  claims  were  pre- 
sented and  allowed  by  the  court,  the  money  belonged  to  the 
state.  This  allegation  is  denied  by  Metschan  and  Giltner. 
There  was  no  evidence  offered  on  the  subject,  however,  except 
that  the  money  was  public  funds  at  the  time  it  was  deposited  in 
the  bank,  and  it  will  be  presumed  that  it  continued  to  be  such 
until  the  contrary  is  made  to  appear  by  the  claimants. 

8.  The  facts  in  relation  to  this  matter  are  peculiarly  within 
their  knowledge,  and  hence  the  burden  of  proof  is  upon  them 
to  show  that  the  money  has  ceased  to  be  public  funds,  and  until 
they  do  so  no  interest  can  be  allowed  thereon. 

It  is  insisted  that  none  of  the  noncontract  interest-bearing 
claim  holders  are  entitled  to  interest  out  of  the  funds  in  the 
hands  of  the  receiver  as  against  the  claims  of  the  objectors 
and  all  other  parties  holding  interest-bearing  contracts,  and 
Daniell,  Chancery  PI.  &  Pr.  (Vol.  2,  6  Am.  Ed.  p.  1253),  is 
cited  in  support  of  this  doctrine.  An  examination,  however, 
of  the  text  and  the  authorities  referred  to  by  the  author,  shows 
that  the  principle  there  announced  is  based  on  a  rule  of  the 
English  chancery  courts  having  the  force  and  effect  of  a  stat- 
ute.   See  Oarrard  v.  Lord  Dinorberiy  5  Hare,  213. 

Upon  the  record  as  presented,  the  decree  of  the  court  below 
must  be  affirmed.  Apfiemed. 

Decided  24  November,  1902. 

aiST  V.  DOKE. 

[70  Pac.  704.] 

ADTBRSB  POSSBSBION — BOUNDARIES. 

An  unconditional  and  continued  claim  of  ownership  to  a  given  line  accom- 
panied by  exclusive  possession  for  more  than  ten  years  constitutes  adverse 
possession  to  such  line. 

From  Marion :  Reuben  P.  Boise,  Judge. 

42  Ob.— 16 
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Suit  by  Elizabeth  Gist  against  Oscar  Doke.  From  a  decree 
for  defendant  plaintiff  appeals.  AFFmMED. 

For  appellant  there  was  a  brief  over  the  names  of  John  H. 
and  C.  L.  McNary,  with  an  oral  argument  by  Mr.  John  H. 
McNary. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  William  H.  Holmes. 

Mb.  Justice  Wolverton  delivered  the  opinion  of  the  court. 

This  is  a  controversy  respecting  the  proper  location  of  the 
dividing  line  between  the  lands  of  th.e  parties  concerned.  The 
plaintiff  is  the  owner  of  the  S.  Vo  of  the  S.  E.  V4  of  section  16  in 
township  9.  One  J.  J.  Blair  was  the  original  purchaser  thereof 
from  the  state,  and,  upon  an  exchange  of  lands,  assigned  his 
certificate  of  purchase  to  the  plaintiff,  who  subsequently  com- 
pleted payments  thereon,  and  obtained  a  deed  from  the  state, 
October  25, 1886.  The  defendant;  is  the  owner  of  the  N.  E.  % 
of  section  21,  which  he  acquired  from  the  general  government 
as  a  homestead.  Blair  ha/ving  first  entered  it  as  a  pre- 
emption, defendant  purchased  his  right,  and  made  a  homestead 
entry  instead.  Some  time  thereafter,  and  while  Blair  was  in 
possession  of  the  land  now  owned  by  plaintiff,  he  employed  Mr. 
Hammer,  a  competent  surveyor,  to  locate  the  line  between  him 
and  Blair.  He  testifies  that  Hammer  showed  them  a  post 
having  the  surveyor's  marks  upon  it.  which  he  said  was  set  by  ' 
one  of  the  government  surveyors,  who  surveyed  to  the  center 
line  of  the  township,  and  also  a  stone  which  he  said  was  set  by 
another  government  surveyor,  who  surveyed  the  whole  town- 
ship ;  explaining  further  that  the  latter  failed  to  find  the  post, 
and  consequently  set  the  stone ;  that  Hammer  took  the  post  as 
designating  the  original  survey  for  his  initial  point,  and  ran 
due  west  for  half  a  mile,  and,  not  finding  any  marks,  he  said, 
** About  here  is  your  comer,'*  and,  witness  and  Blair  having 
indicated  their  satisfaction  respecting  the  line  run,  he  piled  up 
some  rocks  to  designate  the  point ;  and  that  in  the  fall  of  1877 
witness  built  a  fence  on  this  line  to  the  county  road.    It  may 
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be  explained,  as  it  is  shown  by  other  testimony,  that  the  fence 
constructed  extended  from  the  point  designated  by  the  pile  of 
rocks  to  the  county  road,  crossing  near  the  house  of  the  defend- 
ant, and  about  two  thirds  of  the  distance  of  the  line  surveyed. 
Much  later,  perhaps  ten  years  prior  to  the  triij  of  this  case, 
plaintiff  constructed  a  fence  on  this  line  from  the  road  to  the 
post  or  initial  point  of  the  Hammer  survey.  It  was  assumed, 
of  course,  that  the  post  corrctly  designated  the  northeast  cor- 
ner of  section  21,  and  the  northwest  comer  of  the  quarter  sec- 
tion was  established  as  indicated.  The  defendant  has  occupied 
and  improved  the  land  up  to  the  fence  ever  since  it  was  con- 
structed, and  no  question  ever  arose  as  to  it  not  being  the  true 
government  dividing  line  until  some  two  or  three  years  before 
the  commencement  of  this  suit. 

For  the  purpose  of  locating  the  true  line,  the  plaintiff  had  a 
survey  made  by  Herrick,  the  county  surveyor.  Herrick  was  not 
called  as  a  witness  in  the  case,  but  Taylor,  who  acted  as  one  of 
the  chain  carriers,  testifies,  in  substance,  that  Herrick  started 
from  a  pile  of  rocks  which  was  located  by  him  from  certain 
witness  trees  designated  in  the  field  notes,  one  of  which  he  says 
he  was  unable  to  find,  as  the  southeast  comer  of  plaintiff's 
land,  and  ran  west  to  the  southwest  comer,  which  he  located  by 
a  witness  tree  then  standing,  and  by  a  stump  which  was 
assumed  to  have  been  another,  and  that  the  line  surveyed  ran 
to  the  south  of  Doke's  fence.  This  is  the  line  which  plaintiff 
is  now  claiming.  Some  time  later  the  defendant  employed 
Davenport  and  Whitlock  to  make  another  survey,  and  fur- 
nished them  with  the  field  notes  from  the  land  oflSce,  by  which 
to  guide  them  in  their  work.  Mr.  Davenport  states  that  they 
commenced  at  the  northeast  comer  of  the  south  section,  found 
what  they  called  ** bearing  trees,''  two  in  number,  the  same 
being  blazed  in  manner  as  required  by  government  instructions, 
but  that  the  lettering  had  been  effaced  by  fire,  and  fr©m  these, 
with  the  field  notes,  they  established  the  comer  which  corre- 
sponded with  that  ascertained  and  established  by  Herrick,  the 
county  surveyor;  that  from  this  point  they  ran  west  40 
chains  (not  knowing  the  exact  bearing),  where  they  found  a 


228  Gist  t;.  Doke.  [42  Or. 

fir  tree  standing  similarly  to  the  government  bearing  tree,  and 
from  that,  taking  the  distances  and  directions,  they  established 
another  comer;  that,  from  the  field  notes,  it  was  evident  the 
county  surveyor  had  mistaken  the  bearing  tree,  and,  assum- 
ing another  to  be  the  one,  they  established  the  corner  from  that 
some  50  links  nortli  of  that  established  by  the  county  surveyor ; 
and  that  the  old  line  fence  at  the  east  end  is  about  50  links 
north  of  the  line  they  run.  The  plaintiff's  son  testifies  that 
Herrick's  survey  at  the  east  end  is  about  30  feet  south  of  the 
old  fence,  and  at  the  west  end  6  or  8  feet  south.  Thus  it  may 
be  seen  that  the  land  in  dispute  consists  of  a  strip  one  half 
mile  long,  about  30  feet  in  width  at  one  end,  narrowing  to  6  or 
8  feet  at  the  other.  It  is  very  evident  that  little  dependence  can 
be  put  in  the  surveys.  No  two  of  them  agree,  those  nnade  by 
Hammer  and  Herrick  coming  nearest.  The  Davenport  sur- 
vey, while  commencing  at  the  same  point  as  that  of  Herrick, 
diverges  to  the  north,  and  terminates  some  50  links  distant, 
and  actually  across  the  Hammer  survey  near  the  center,  ter- 
minating some  40  links  to  the  north  of  it.  These  differences 
arose,  undoubtedly,  from  the  difficulty  of  ascertaining  the  true 
government  corners ;  the  bearing  trees  having  been  so  eflEaced 
and  destroyed  as  to  make  it  impossible  to  locate  them  with  any 
degree  of  certainty.  Hammer's  survey  being  made  much 
nearer  to  the  time  of  the  government  survey,  it  is  more  likely 
to  be  correct,  he  having  had  better  facilities  for  ascertaining 
the  true  monuments  upon  the  ground. 

However  this  may  be,  if  defendant  has  occupied,  as  he 
claims,  adversely  to  all  persons  whomsoever,  up  to  the  Ham- 
mer line,  for  more  than  ten  years  continuously,  prior  to  the 
commencement  of  this  suit,  he  must  prevail,  regardless  of 
whether  that  is  the  true  boundary  line  or  not,  according  to 
the  government  survey.  The  defendant,  testifying  relative  to 
the  subjict,  says  that  he  honestly  believed  all  the  while  that 
the  fence  erected  on  the  line  run  by  Hammer  was  on  the  true 
line,  and  that  his  motive  for  holding  the  land  was  that  he 
believed  it  belonged  to  his  quarter  section.  In  his  further  exam- 
ination he  answered,  as  interrogated,  as  follows:  **Q.  As  a  mat- 
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ter  of  fact  you  have  never  claimed  any  land  as  belonging  to 
you  at  that  place,  in  that  section,  excepting  the  northeast  quar- 
ter of  section  21 1  A.  That  is  all  I  claim  to  own.  I  claim  that 
to  be  the  line.  Q.  That  is  all  you  claim  to  own,— all  you  ever 
claimed?  A.  I  claim  that  line  fence.  Q.  Do  you  claim  any 
other  land  in  the  section  and  township  and  range,  excepting 
the  northeast  quarter  of  section  21?  A.  No.*'  At  another 
time  he  admits  that  he  said  in  the  presence  of  certain  parties 
that  he  '* didn't  want  any  of  Gist's  land.  Not  intentionally." 
And  on  redirect:  **Q.  If  I  understand  you  correctly,  you 
say  you  always  claimed  that  line  where  the  fence  is.  A.  Yes. 
Q.  Since  you  agreed  to  that  line  between  you  and  Blair  t 
A.  Yes." 

The  plaintiff  w^ent  upon  her  place  about  two  years  after  the 
fence  was  constructed,  which  would  be  about  the  year  1879, 
and  occupied  it  without  a  question  as  to  its  being  upon  the 
true  line  until  about  1897,  or  about  eighteen  years,  when  this 
controversy  arose.  Now  it  is  insisted  by  plaintiff's  counsel 
that  defendant's  occupancy  beyond  the  true  boundary  line 
between  him  and  plaintiff  has  not  been,  according  to  his  own 
testimony,  adverse  to  the  plaintiff,  because  it  was  not  under  a 
claim  of  right.  It  must  be  conceded  that  such  a  claim  in  hos- 
tility to  the  true  owner  is  an  essential  ingredient  to  adverse 
possession,  and  the  quo  animo  with  which  the  possession  was 
taken  and  held  has  much  to  do  with  it.  Counsel  for  defendant 
contends  that,  although  the  entry  may  have  been  under  a  mis- 
take of  fact  as  to  the  true  line,  yet  the  holding  may  be  adverse, 
if  under  a  claim  of  right.  The  two  phases  of  the  legal  princi- 
ple involved  find  exposition  in  the  decisions  of  this  court.  In 
King  v.  Brigham,  23  Or.  262,  281  (31  Pac.  601,  18  L.  R.  A. 
361),  the  holding,  if  at  all,  was  under  a  mistake  and  in  ignor- 
ance of  the  true  line,  but  with  no  intention  of  claiming  beyond 
it  w^hen  ascertained,  and  it  was  held  that  it  lacked  the  quality 
of  an  adverse  holding.  But  in  Ramsey  v.  Ogden,  23  Or.  347 
(31  Pac.  778),  it  was  held  that  in  case  of  a  person  inclosing 
land  of  another  by  mistake,  claiming  it  as  his  own,  actual  pos- 
session will  work  a  disseizure  of  the  owner.    Can  field  v.  Clark, 
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17  Or.  473  (21  Pac.  443,  11  Am.  St.  Rep.  845),  and  Rowland 
V.  WUliams,  23  Or.  515  (32  Pac.  402),  are  to  the  same  purpose. 
The  two  phases  are  brought  into  juxtaposition  in  Waibrunn 
V.  Ballen,  68  Mo.  164,— a  case  cited  in  Ramsey  v.  Ogden.  Mr. 
Justice  Henry  says:  **If  one  by  mistake  inclose  the  land  of 
another,  and  claim  it  as  his  own,  his  actual  possession  will 
work  a  disseizure;  but  if,  ignorant  of  the  boundary  line,  he 
makes  a  mistake  in  laying  his  fence,  making  no  claim,  however, 
to  the  land  up  to  the  fence,  but  only  to  the  true  line  as  it  may 
be  subsequently  ascertained,  and  it  turns  out  that  he  has 
inclosed  the  lands  of  the  adjacent  proprietor,  his  possession  of 
the  land  is  not  adverse.'*  The  defendant,  while  disclaiming 
any  design  of  encroaching  upon  the  land  of  the  plaintiff,  very 
early  procured  the  Hammer  survey  to  be  made,  with  the 
express  purpose  of  locating  the  true  line;  and,  when  com- 
pleted, he  and  Blair,  the  predecessor  of  plaintiff  then  in  pos- 
session, were  mutually  satisfied  with  it,  and  by  tacit  under- 
standing adopted  it,  as  the  dividing  line  between  them.  Ever 
since  that  date  defendant  has  been  claiming  that  as  the  true 
line,  and,  of  course,  has  claimed  title  to  the  land  on  his  side  up 
to  the  line.  A  fence  was  constructed  by  defendant  upon  the 
survey  for  two  thirds  of  the  way,  and  this  was  supplemented 
later  by  plaintiff,  covering  the  whole  distance.  When  asked  if, 
as  a  matter  of  fact,  he  claimed  any  land  as  belonging  to  him, 
except  as  contained  in  the  northeast  quarter  of  section  21,  he 
answered:  **That  is  all  I  claim  U>  own.  I  claim  that  to  be  the 
line. ' '  Beyond  this,  he  testifies  that  he  supposed  the  Hammer 
survey  designated  the  true  line,  and  honestly  believed  that  the 
land  he  was  holding  belonged  to  his  quarter  section.  This  is 
the  whole  case  in  a  nutshell.  Believing  this  to  be  the  true  line, 
he  acted  upon  it,  and  constructed  his  fence,  and  claimed  title 
thereto.  There  was  no  condition  attached  to  his  claim,  such  as 
if  the  survey  proved  to  be  erroneous.  He  laid  no  claim  beyond 
the  true  line,  but  his  claim  was  absolute,  both  as  to  the  line 
from  the  time  the  survey  was  made,  and  to  the  title  of  the 
land  upon  his  side  of  it.  He  repudiated  the  Herrick  survey, 
and,  to  further  satisfy  himself,  employed  two  other  surveyors 
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to  run  the  line ;  but  they  served  only  to  complicate  the  matter, 
and  he  stood  by  the  Hammer  survey,  as  he  had  always  done 
since  it  was  made.  There  can  be  no  question  that  his  holding 
was  of  such  a  nature  as  to  make  it  adverse,  whatever  might 
have  been  his  encroachment  upon  the  land  of  the  plaintiff. 
This  renders  it  unnecessary  to  determine  the  true  line  accord- 
ing to  the  government  survey,  as  the  Hammer  survey,  by 
reason  of  defendant's  adverse  holding,  has  become  the  dividing 
line  between  the  parties.  Affirmed. 

Ar^ed  10  November ;  decided  8  December,  1902.  231 

BUOKMAN  V,  IMBIiEB  LUMBER  COMPANY.  ^  ^^ 

[70  Pac.  811.] 

Opinion  Btidbnce  of  Nonbxpbetb*  on  Valub  and  Worth  of  Ubb. 

1.  Opinion  evidence  may  properly  be  received  from  witnesses  who  are  not 
experts  residing  In  a  certain  community  as  to  the  value  of  articles  In  use 
among  the  people  there,  and  also  as  to  what  the  use  of  such  articles  Is  worth : 
Burton  v.  Severance,  22  Or.  91,  distinguished. 

Qualifications  fob  Expbbssinq  an  Opinion. 

2.  Where  a  witness  testified  that  he  did  not  know  the  value  of  the  use  of 
an  engine  and  boiler  of  the  shse  of  that  for  the  use  of  which  the  action  was 
brought,  but  that  he  did  know  the  value  of  the  use  of  engines  and  boilers  of 
less  capacity.  In  that  vicinity,  he  was  not  disqualified,  by  reason  of  his 
answer  that  he  did  not  know  the  value  of  the  engine  and  boiler  In  question, 
from  expressing  his  opinion,  based  on  his  knowledge  of  the  use  of  smaller 
engines  and  boilers. 

Pasol  Bvidbncb  Vabyino  Writings. 

3.  Where  the  terms  of  an  agreement  have  been  reduced  to  writing,  neither 
the  parties  nor  their  successors  nor  representatives  can  vary  them  by  parol 
evidence.  In  the  absence  of  latent  ambiguities. 

Waiving  Objbction  by  Not  Dbmurring. 

4.  Objections  to  Incompetent  testimony  are  not  waived  by  pleading  over 
Instead  of  demurring  to  the  allegations  In  support  of  which  such  testimony  Is 
offered. 

From  Union :  Robert  Eakin,  Judge. 

This  is  an  action  by  R.  D.  Ruckman  against  the  Imbler  Lum- 
ber Company  for  $600,  the  alleged  reasonable  value  of  the  use 
of  an  engine  and  boiler  for  one  year  from  November  10,  1899, 


•NoTB. — ^That  the  opinions  of  witnesses  who  are  not  experts  are  sometimes 
received  to  prevent  a  failure  of  Justice  Is  shown  by  cases  cited  In  footnote  to 
Higginbotham  v.  State,  89  Am.  St.  Rep.  237,  242.  See  also  Jcnney  Elec.  Co. 
V.  Branham,  38  L.  R.  A.  395. — Rhpoktrr. 
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and  the  sum  of  $250  as  damages  for  injuries  thereto.  The  an- 
swer, after  denying  the  material  allegations  of  the  complaint, 
states  substantially  the  same  facts  as  in  the  case  of  Ruckman 
V.  Ormmd,  42  Or.  209  (70  Pac.  707),  and  further  avers  that  at 
the  time  French  Bros,  agreed  to  purchase  the  property  it  was 
understood  that  plaintiflE  would  secure  the  release  of  the  liens 
thereon  within  six  months  from  the  time  the  contract  was  en- 
tered into ;  that  Ormond,  having  paid  the  sum  of  $300  on  ac- 
count of  the  purchase  price,  assigned  all  his  interest  in  the 
property  to  the  defendant  corporation,  which  tendered  to  plain- 
tiff the  remainder  due  thereon,  less  two  months'  rent,  and 
demanded  a  release  of  said  liens,  but,  upon  his  refusing  to  com- 
ply therewith,  defendant,  on  November  10,  1900,  returned  said 
property  to  plaintiff,  who  received  the  same,  and  thereby  can- 
celed the  contract  of  purchase.  The  reply  having  put  in  issue 
the  allegations  of  new  matter  in  the  answer,  a  trial  was  had, 
resulting  in  a  judgment  for  plaintiff  in  the  sum  of  $385,  and 
defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr,  J.  D.  Slater. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr,  Charles  H,  Finn. 

Mr.  Chief  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

1.  At  the  trial,  plaintiff,  as  a  witness  in  his  own  behalf,  testi- 
fied that  defendant  was  engaged  in  operating  a  sawmill,  using 
his  engine  and  boiler  therein ;  that  he  did  not  know  the  reasona- 
ble value  of  the  use  of  an  engine  and  boiler  of  the  same  capac- 
ity as  those  mentioned  in  the  complaint,  nor  did  he  know  of  any 
other  engine  of  the  same  power  being  rented  in  that  vicinity. 
He  was  then  asked,  **Do  you  know  the  reasonable  rental  value 
of  an  engine  and  boiler,  for  that  purpose,  of  less  power  than 
that  used,  in  the  neighborhood?"  and,  over  the  defendant's 
objection  and  exception,  he  answered,  '*!  do."  '*Q.  Taking 
the  reasonable  value  of  even  less  horse  power  than  that  engine 
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and  boiler  as  a  comparison,  you  may  state  what  the  reasonable 
value  of  this  engine  and  boiler  was  for  the  purpose  used. ''  The 
defendant  objected  to  this  question  on  the  ground  that  it  was 
incompetent,  irrelevant,  and  immaterial,  and  that  the  witness 
was  not  shown  to  be  competent ;  but,  the  objection  having  been 
overruled,  and  an  exception  allowed,  he  answered,  **Well,  I 
think  it  was  reasonably  worth  $50  a  month.'*  It  is  contended 
by  defendant's  counsel  that  the  transcript  shows  plaintiff  was 
not  an  expert,  and  that,  having  no  knowledge  of  the  reasonable 
value  of  the  use  of  the  engine  and  boiler  in  question,  the  court 
erred  in  permitting  him  to  infer  such  value  by  deduction, 
thereby  usiu'ping  the  province  of  the  jury,  whose  duty  it  was 
to  reach  the  conclusion  sought  from  a  comparison  of  the  rela- 
tive capacities  of  the  engine  and  boiler  leased  to  the  defendant 
and  of  those  to  which  the  witness  referred.  Though  it  has  been 
repeatedly  held  that  the  opinions  of  witnesses  are,  in  general, 
inadmissible,  there  are  many  exceptions  to  the  general  rule 
which  deviations  therefrom  permit  the  introduction  of  this 
species  of  evidence  on  the  ground  that  its  omission  might 
otherwise  result,  in  many  instances,  in  defeating  justice.  The 
reasons  usually  assigned  for  the  admission  of  such  testimony 
are  based  on  the  special  knowledge,  skill,  or  experience  of  the 
witness,  or  upon  the  impracticability  of  the  relevant  facts  being 
so  detailed  as  to  enable  the  jury  to  draw  therefrom  a  rational 
conclusion,  without  resorting  to  such  method  of  proof:  Fisher 
V.  Oregon  S.  L.  Ry.  Co.  22  Or.  533  (30  Pac.  425,  16  L.  R.  A. 
519;  Nutt  V.  Southern  Pac,  Co.  25  Or.  291  (35  Pac.  653); 
First  Nat.  Bank  v.  Aachen  Ins.  Co.  33  Or.  172  (50  Pac.  568, 
53  Pac.  8). 

Necessity  generally  renders  opinion  evidence  admissible  to 
prove  the  value  of  property,  the  character  of  which  and  the 
universality  of  its  use  determine  whether  a  witness  called  to 
estimate  its  worth  must  possess  special  skill  or  experience  or 
only  a  common  knowledge  in  respect  to  such  property  to  entitle 
him  to  appraise  its  value  in  the  presence  of  the  jury:  Jones, 
Ev.  §§  365,  389.  A  person  of  ordinary  intelligence  generally 
has  such  a  knowledge  of  property  in  common  use  as  to  enter- 
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tain  a  proper  conception  of  its  vi^lue,  which  opinion  he  may 
state  to  a  jury  when  the  value  of  such  property  is  controverted. 
Thus,  as  was  said  by  Mr.  Chief  Justice  Simbalj^,  in  Cooper  v. 
State,  53  Miss.  393,  in  commenting  upon  the  competency  of  an 
ordinary  witness  to  express  an  opinion  as  to  the  worth  of  a 
shotgun:  **In  the  nature  of  things,  the  value  of  this  sort  of 
property  in  such  common  use  can  be  estimated  by  almost  every 
man  in  the  community."  In  Ohio,  etc.,  Ry.  Co.  v.  Irvvn,  27  111. 
178,  Mr.  Chief  Justice  Caton,  discussing  the  same  question, 
says:  ** Every  one  is  presumed  to  have  some  idea  of  the  value 
of  property  which  is  in  almost  universal  use,  and  it  is  not  neces- 
sary to  show  that  a  witness  is  a  drover  or  butcher  before  he  is 
allowed  to  give  an  opinion  of  the  value  of  a  cow.  It  it  were  a 
steam  engine,  or  a  diamond  ring,  it  might  be  diflferent."  If 
the  property  be  of  such  character  as  to  render  an  opinion  of 
its  value  by  an  ordinary  witness  competent,  he  will  not  be 
permitted  to  estimate  its  worth,  unless  he  has  seen  it,  or  pos- 
sesses some  special  knowledge  of  its  value :  Oregon  Pottery  Co. 
V.  Kern,  30  Or.  328  (47  Pac.  917) ;  Todd  v.  Warner,  48  How. 
Prac.  234;  Sanford  v.  Shepard,  14  Kan.  228;  Haight  v.  Kim- 
bark,  51  Iowa,  13  (50  N.  W.  577). 

No  rule  of  law  can  definitely  prescribe  the  degree  of  infor- 
mation required  to  render  a  witness  competent  to  express  an 
opinion  concerning  value,  but  it  must  appear,  however,  that 
he  has  some  acquaintance  with,  or  knowledge  of,  the  subject- 
matter,  the  court  being  the  judge  of  his  qualifications,  and  the 
jury  of  the  weight  to  be  given  to  his  estimate :  Bedell  v.  Long 
Island  Ry.  Co.  44  N.  Y.  367  (4  Am.  Rep.  688) ;  StUlweU  Mfg. 
Co.  V.  Phelps,  130  U.  S.  520  (9  Sup.  Ct.  601).  As  the  worth 
of  property  may  be  proved  by  opinion  evidence,  so  the  value 
of  its  use  may  be  established  in  the  same  manner:  Lawson, 
Exp.  Ev.  (2  ed.)  488.  Thus,  in  Brady  v.  Brady,  8  Allen,  101, 
it  was  held  that  in  a  controversy  as  to  the  sum  to  be  paid  for 
the  use  of  a  horse  and  wagon,  a  witness  who  had  bought,  sold, 
and  used  similar  ones  was  competent  to  express  an  opinion  of 
the  value  of  such  use.  In  Butler  v.  Mehrling,,  15  111.  488,  the 
court,  commenting  upon  the  legal  principle  thus  announced, 
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say:  **In  valuing  the  property  itself  but  little  weight  would 
be  given  to  one  who  knew  nothing  of  the  property.  But  in 
valuing  its  use  those  acquainted  with  the  kind  and  use  of  such 
property  may  be  allowed  to  testify  as  to  the  value  of  the  use 
of  such  property,  and  such  opinions  may  be  weighed  together 
with  similar  opinions  of  those  who  know  the  property  itself." 
So,  too,  in  Sturgis  v.  Knapp,  33  Vt.  486,  Mr.  Justice  Pier- 
PONT,  in  discussing  this  question,  says:  **The  value  of  prop- 
erty, as  a  general  rule,  can  be  proved  only  by  the  opinion  of 
witnesses.  So,  too,  of  the  value  of  the  use  of  property.  Its 
value  and  the  value  of  its  use  often  depend  much  upon  its 
location,  and  the  circumstances  under  which  it  is  or  may  be 
used.  The  use  of  property  may  be  of  much  greater  value  to 
one  person  than  to  another,  owing  to  the  skill  or  facilities  for 
its  use  possessed  by  the  one  that  the  other  has  not.  To  deter- 
mine the  value  of  the  use  of  a  piece  of  property  to  a  particular 
person  under  the  circumstances  of  a  given  case  often  requires 
the  exercise  of  such  skill  and  judgment  that  can  be  acquired 
only  by  experience  and  familiarity  with  the  subject-matter, 
such  as  ordinary  triors  may  not,  and  probably  would  not,  pos- 
sess. In  such  a  case  the  opinion  of  witnesses  competent  to 
form  such  opinion  would  be  absolutely  necessary  to  lead  the 
triors  to  a  just  result."  A  witness  will  not  be  permitted  to 
encroach  upon  the  prerogative  of  the  court,  or  usurp  Jhe  func- 
tions of  a  jury,  and  express  an  opinion  as  to  the  amount  of 
damages  a  party  has  suffered  in  a  given  case:  Jones,  Ev. 
§  374;  Burton  v.  Severance,  22  Or.  91  (29  Pac.  200).  The 
court  in  Norman  v.  Wells,  17  Wend.  136,  discussing  this  legal 
principle,  say:  **The  amount  of  indemnity,  where  it  is  not 
capable  of  being  reached  by  computation,  is  always  a  question 
for  the  jury.  If  there  be  any  rule  without  exception,  it  is 
this;  and  I  have  been  unable  to  find  any  instance  where  the 
opinion  of  witnesses  has»been  received.'*  This  rule,  however, 
has  no  application  to  the  method  of  estimating  the  worth  of 
property,  for  the  witness,  when  properly  qualified,  may  ex- 
press an  opinion  concerning  its  value:  Lawson,   Exp.    Ev. 
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(2  ed.)  491;  Townley  v.  Oregon  R,  Co.  33  Or.  323  (54  Pac. 
150). 

2.  The  use  of  the  engine  and  boiler  must  have  been  of  some 
value  concerning  which  a  qualified  witness  might  express  an 
opinion,  and,  this  being  so,  the  question  to  be  considered  is 
whether  plaintiff  possessed  such  knowledge  of  the  property  as 
to  render  him  competent  to  estimate  the  value  of  its  use.  The 
pleadings  admit  that  he  was  the  owner  of  the  engine  and 
boiler  which  had  been  used  in  operating  the  Ruckman  flour- 
ing mills  at  Summerville,  Oregon,  from  which  place  French 
Bros,  were  authorized  by  the  lease  to  take  the  property,  agree- 
ing to  pay  the  sum  of  $50  a  month  for  its  use.  It  will  be 
remembered  that  plaintiff  testified  that  he  did  not  know  the 
reasonable  value  of  the  use  of  an  engine  and  boiler  of  the  same 
capacity  as  those  mentioned  in  the  complaint,  nor  did  he  know 
of  any  other  engine  of  the  same  power  being  rented  in  that 
vicinity.  Without  reflection,  it  might  seem  from  this  testi- 
mony that  he  was  not  qualified  to  express  an  opinion  as  to  the 
value  of  the  use  of  the  property ;  but  his  declaration  that  he 
knew  of  no  other  engine  of  the  same  power  being  rented  in  the 
neighborhood  where  his  engine  and  boiler  were  used  probably 
explains  the  statement  so  made.  The  market  value  of  all  prop- 
erty is  usually  regulated  by  the  supply  of  and  the  demand  for 
a  specific^ commmlity  of  a  particular  cla.ss,  and  the  value  thus 
fixed  is  generally  determined  by  a  comparison  of  values  of 
similar  species.  Plaintiff,  undoubtedly  acting  upon  this  recog- 
nized method  of  ascertaining  values,  probably  testified  that  he 
did  not  know  the  reasonable  value  of  the  use  of  an  engine  and 
boiler  of  similar  capacity,  because  none  of  that  kind,  within 
his  knowledge,  were  leased  in  the  neighborhood  in  which  his 
was  used.  The  fact  that  he  was  the  owner  of  the  engine  and 
boiler  in  question,  and  knew  the  value  of  the  use  in  that 
vicinity  of  such  property  of  less  power,  enabled  him  by  com- 
parison to  reach  the  conclusion  that  the  use  by  defendant  of 
his  engine  and  boiler  was  reasonably  worth  the  sum  of  $50  a 
month,  disclosing  that  he  misunderstood  the  (luestion  pro- 
pounded to  him  in  relation  to  the  roascmable  value  of  such 
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use ;  and  his  ownership  of  the  property  and  knowledge  of  the 
value  of  the  use  of  an  engine  and  boiler  of  less  horse  power 
demonstrate  that  he  possessed  some  qualification  to  express  an 
opinion  upon  the  subject,  the  degree  of  which  was  a  question 
to  be  determined  by  the  trial  court,  which  having  concluded 
that  he  was  a  competent  witness,  its  judgment  in  that  respect 
will  not  be  disturbed. 

3.  J.  C.  French  appearing  as  defendant's  witness,  the  fol- 
lowing question  was  pn)pounded  to  him:  **Mr.  French,  what 
agnn^ment,  if  any,  was  made  with  you,  respecting  French 
Brothers,  by  the  plaintiff,  R.  D.  Ruckman,  at  the  time  this  lease 
and  contract  of  sale  were  signed,  in  regard  to  Mr.  Ruckman 
taking  from  that  engine  and  boiler  the  liens  upon  itT'  An 
objection  thereto  on  the  ground  that  it  was  incompetent,  irrele- 
vant, and  immaterial  was  sustained,  and  an  exception  allowed, 
and  it  is  contended  by  defendant's  counsel  that  an  error  was 
committed  in  this  respect.  The  transcript  shows  that  plaintiff, 
on  January  7, 1899,  by  a  written  instrument,  leased  the  engine 
and  boiler  to  French  Bros.,  and,  at  the  same  time  the  following 
memorandum  was  executed  by  them,  to  wit : 

Know  All  Men  by  These  Presents:  That,  whereas,  the 
party  of  the  second  part  hereto  has  this  day  leased  to  the 
first  parties  hereto  certain  personal  property  hereinafter  de- 
scribed, J.  C.  and  T.  A.  French,  as  French  Brothers,  and  first 
parties  thereto,  agree  to  and  with  the  second  party  hereto, 
R.  D.  Ruckman,  that  as  soon  as  second  party  secures  a  full 
release  of  all  existing  claims  or  liens  against  said  property, 
first  parties  will  purchase  the  same  and  pay  therefor  the  sum 
of  il?l. 000.00,  cne  third  thereof  at  the  time  of  release,  any  rents 
paid  in  excess  of  two  months  to  be  deducted  from  first  pay- 
ment; one  third  in  three  months  thereafter,  and  last  payment 
of  one  third  of  said  sum  to  be  paid  in  three  months  thereafter, 
at  which  time  title  shall  pass  from  second  to  first  parties. 

Said  property  c(msi8ts  of  one  boiler,  one  engine  and  all  the 
other  machinery  and  fixtures  now  used  in  operating  the  same, 
and  located  at  what  is  commonly  known  as  the  **  Ruckman 
Flouring  Mill"  site,  at  Summerville,  in  Union  County,  Ore- 
gon, and  to  be  hereinafter  used  and  possessed  by  first  parties 
hereto  under  and  by  virtue  of  a  certain  lease  of  even  date  here- 
with, at  a  place  in  said  coimty  and  state,  about  eight  miles 
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from  said  town  of  Suramerville,  in  operating  a  general  saw- 
mill business. 

That  first  parties  hereto  hereby  hold  themselves,  their  heirs 
and  legal  representatives  firmly  bounden  to  second  party,  his 
heirs  and  legal  representatives  in  the  said  sum  of  $1,000.00, 
all  by  the  terms  and  conditions  of  the  above  contract,  and  in 
any  failure  upon  the  part  of  said  first  parties  to  fully  perform 
all  of  said  conditions,  then,  and  in  that  event,  this  bond  shall 
be  in  full  force  and  effect,  otherwise  it  shall  be  void  and  of  no 
effect. 

Dated  at  La  Grande,  Oregon,  January  7,  1899. 
In  presence  of  French  Brothers, 

F.  S.  Ivanhoe.  First  parties  by  J.  C.  French. 

R.  D.  RucKMAN,  second  party. 

It  is  alleged  in  the  answer  that  the  making  of  this  agree- 
ment and  the  execution  of  the  lease  of  the  engine  and  boiler 
constituted  but  one  transaction,  and  that  at  the  time  they  were 
entered  into  it  was  understood  and  agreed  that  plaintiff  would, 
within  six  months  from  January  7,  1899,  secure  a  release  of 
said  liens,  and  transfer  the  property  to  French  Bros.  This 
averment  is  denied  in  the  reply,  wherein  it  is  alleged  that  said 
liens  amounted  to  nearly  three  times  the  value  of  the  engine 
and  boiler,  and  that  plaintiff  could  not  obtain  their  discharge 
without  paying  the  sums  due  thereon,  which  fact  French 
Bros.,  and  those  in  privity  with  them  at  all  times  well  knew.* 
An  examination  of  the  agreement  of  French  Bros.,  as  herein- 
before quoted,  will  disclose  that  it  contains  no  stipulation 
upon  plaintiff's  part  to  discharge  the  liens  upon  the  property, 
and,  this  being  so,  was  the  testimony  sought  to  be  elicited  from 
J.  C.  French  admissible  under  the  issues  detailed?  The  rule 
is  universal  that,  as  between  the  parties  and  their  representa- 
tives and  successors  in  interest,  except  where  an  alleged  mis- 
take is  controverted  by  the  pleadings,  or  in  case  the  validity 
of  the  contract  is  the  fact  in  dispute,  parol  contemporaneous 
evidence  is  inadmissible  to  vary  or  contradict  the  terms  of  a 
written  agreement :  Hill 's  Ann.  Laws,  §  692 ;  Hoxie  v.  Hodges, 
1  Or:  251 ;  Edgar  v.  Golden^  36  Or.  448  (48  Pac.  1118,  60  Pac. 
2);  Tdlmadge  v.  Tloopcr,  37  Or.  503  (61  Pac.  349,  1127). 
But  where  there  is  a  latent  ambiguity  in  the  writing,  in  respect 
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to  the  time  or  manner  of  the  performance  of  its  terms,  or  of 
the  identity  of  the  persons  named  therein,  or  of  the  subject- 
matter  thereof,  parol  evidence  is  admissible  to  show  the  agree- 
ment of  the  parties  in  relation  thereto:  Jones  v.  Dove,  6  Or. 
188;  American  Contract  Co,  v.  Bullen  Bridge  Co.  29  Or.  549 
(46  Pac.  138) ;  Reinstein  v.  Roberts,  34  Or.  87  (55  Pac  90,  75 
Am.  St.  Rep.  564). 

4.  PlaintiflE  having  never  stipulated  to  discharge  the  liens 
upon  the  engine  and  boiler,  there  was  no  ambiguity  in  the 
agreement  quoted,  and  the  averment  in  the  answer  that  there 
was  a  parol  agreement  to  the  contrary  was  demurrable,  and, 
though  issue  was  joined  thereon,  it  could  not  be  established  by 
parol  testimony,  and  no  error  was  committed  in  refusing  to 
permit  the  witness  to  answer  the  question  propounded  to  him : 
Portland  Nat.  Bank  v.  Scott,  20  Or.  421  (26  Pac.  276) ;  Wilson 
V.  Wilson,  26  Or.  251  (38  Pac.  185). 

Other  alleged  errors  are  assigned,  but  not  deeming  them 
important,  the  judgment  is  affirmed.  Affirmed. 

Argued  11  November;  decided  8  December,  1902. 

tbhtwith  v.  smith. 

[70  Pac  816.] 

Boundaries — Monuments — Lost  Cornbbs. 

1.  In  a  suit  to  establish  the  boundary  line  between  the  S.  E.  %  of  the 
S.  E.  %  and  the  N.  B.  %  of  the  S.  B.  ^  of  section  29  of  a  certain  town- 
ship, the  evidence  shows  that  the  southeast  corner  of  the  section  is  a  lost 
comer,  and  that  the  field  notes  locating  It  are  inaccurate,  so  that  the  dis- 
puted corner  cannot  be  located  therefrom,  and  hence  the  commissioners 
appointed  to  establish  the  boundary  line  properly  located  the  disputed  line 
from  the  original  government  corners  found  In  place  at  the  northeast  of 
section  33,  northeast  and  northwest  of  section  29,  southeast  and  southwest 
of  section  32,  and  northwest  of  section  31,  in  such  township. 

Boundaries* — Conclusiveness  of  Government  Surveys. 

2.  The  rule  in  ascertaining  lost  boundaries  being  to  trace  the  lines  of  the 
original  survey,  the  corners  and  monuments  then  established  are  conclusive 
on  all  persons  holding  under  such  surveys,  and  cannot  be  moved. 


*NoTB. — In  seeking  to  re-establish  lost  ^r  confused  boundaries  It  is  Impor- 
tant to  trace  as  nearly  as  possible  the  lines  of  the  original  surveys  as 
actually  run,  and  for  this  purpose  lines  and  monuments  usually  control 
courses  and  distances :  Letcia  v.  Letris,  4  Or.  177  ;  Ooodman  v.  Myriok,  5.  Or. 
65  (cited  with  approval  in  Weisa  v.  Oregon  I.  d  Steel  Co.  13  Or.  496,  497)  ; 
Raifmand  v.   Ooffep,  6   Or.    132,    135;   Anderson  v.   McOormick,   18   Or.   801 
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RULBS  FOR  Ebtablishino  Lost  Cornbbb. 

3.  The  rules  for  establishing  lost  interior  corners  are  reviewed  and  dis- 
cussed, and  it  is  held  that  tlie  special  commissioners  reached  a  correct  con- 
clusion as  to  the  disputed  line. 

From  Marion :  Reuben  P.  Boise,  Judge. 

This  is  a  suit  by  H.  Trinwith  against  Don  A.  Smith  to  settle 
a  disputed  boundary.  The  complaint  sets  forth  that  the  phiin- 
tiff  is  now  the  owner  and  in  possession  of  the  S.  E.  %  of  the 
S.  E.  1/4  of  section  29,  township  9  south,  range  4  east,  and  that 
the  defendant  is  the  owner  and  in  possession  of  the  N.  E.  14  of 
the  S.  E.  VL  of  said  section;  that  there  exists  a  controversy  be- 
tween the  parties  respecting  the  boundary  line  between  their 
lands;  that  the  northeast  comer  of  plaintiff's  land  is  situated 
about  300  feet  north  of  the  ^linto  Trail ;  that  the  boundary  line 
in  dispute  runs  thence  west  to  the  center  of  the  S.  E.  14  of  said 
section  29,  and  that  plaintiflE  cannot  give  a  more  definite  de- 
scription thereof  for  the  reason  that  the  monuments  have  been 
destroyed  and  obliterated.  The  prayer  is  for  a  decree  locating 
the  boundary  line,  and  that  commissioners  be  appointed  for 
that  purpose  to  go  upon  the  ground  and  establish  it  by  proper 
marks  and  monuments.  The  answer  joins  issue  with  the  com- 
plaint, except  it  is  admitted  that  the  lands  of  the  respective 
parties  lie  adjacent ;  and  it  is  further  set  up  that  the  alleged 
disputed  boundary  has  been  permanently  fixed  and  settled  by 
a  survey  of  the  respective  tracts,  made  by  the  county  surveyor 
of  Marion  County  at  the  mutual  request  of  the  then  owners. 
This  latter  is  denied  by  the  reply.  A  trial  was  had  under  the 
issues  thus  formulated,  and  the  court,  not  being  satisfied  as 
to  the  initial  point  marking  the  disputed  boundary,  granted 
the  prayer  of  plaintiff,  and  by  its  decree  appointed  three  com- 
missioners **to  locate  and  establish  the  line  between  the  lands 

(22  Pac.  1062)  ;  Van  Du*ten  v.  Bhively,  22  Or.  64  (29  Pac.  76)  ;  Kanne  v.  Otty, 
25  Or.  531   (36  Pac.  537)  ;  Robinson  v.  Laurer,  27  Or.  815  (40  Pac.  1012). 

The  rule  being  to  follow  the  footRteps  of  the  surveyor,  the  courses  and 
distances  control  when  It  appears  that  they,  rather  than  monuments,  corre- 
spond with  the  actual  lines:  King  v.  Brigham,  19  Or.  560  (25  Pac.  150)  ; 
Hale  T.  Cottle,  21  Or.  580  (28  Pac.  901)  ;  Albert  v.  Salem,  39  Or.  466  (65  Pac. 
1068)  ;  Baker  County  v.  Benson,  40  Or.  207  (66  Pac.  815)  ;  Trotter  v.  Stav- 
ton,  41  Or.  117  (68  Pac.  3). — Rbpobtbr. 
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of  the  said  plaintiff  and  defendant  *  *  by  an  actual  survey, 
and  that  a  survey  be  made  for  the  purpose  of  ascertaining 
the  various  comers  of  section  29,"  etc.,  **and,  if  the  same 
cannot  be  ascertained,  then  by  ascertaining  such  other  section 
corners  or  monuments  as  may  be  described  in  the  field  notes 
of  the  United  States  survey  from  which  can  be  located  the 
comer  of  said  section  and  the  line  separating  the  lands  of 
plaintiff  and  defendant,  and,  when  so  ascertained  by  them, 
that  they  erect  permanent  and  suitable  monuments,"  etc. 
Their  report  having  been  set  aside,  other  commissioners  were 
appointed,  who  also  made  a  survey  and  report,  accompanied 
by  a  plat  of  their  work  upon  the  ground.  To  this  latter  report 
a  motion  was  interposed,  based  upon  numerous  affidavits,  to 
set  it  aside,  which  also  was  denied,  and  a  decree  entered  con- 
firming the  report  and  establishing  the  boundary  line  as 
thereby  indicated,  from  which  plaintiff  appeals.      Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Weather- 
ford  &  Wyatt  and  Oeorge  6,  Bingham,  with  an  oral  argument 
by  Mr,  James  K,  Weatherford. 

For  respondent  there  was  a  brief  over  the  names  of  W.  H, 
and  Webster  Solm^s,  with  an  oral  argument  by  Mr,  W,  JET. 
Holmes. 

Mb.  Justice  Wolverton,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

1.  The  first  call  of  the  government  field  notes  running  north 
from  the  comer  of  sections  28,  29,  32,  and  33  is  8  chains,  to 
the  foot  of  hill  east  and -west;  the  second,  9  chains,  to  left  bank 
of  Santiam  River ;  and  it  is  the  contention  of  plaintiff  that  this 
latter  is  constituted  a  monument  in  the  government  survey, 
forever  fixed  and  established,  and  it  cannot  be  changed  or 
altered  by  the  establishment  of  corners  under  the  laws  of  the 
state.  With  this  as  the  major  premise,  it  is  argued  that  it  is 
but  a  simple  matter  of  retracing  a  course  south  the  distance  of 
9  chains  to  establish  the  initial  or  section  corner  above  desig- 
nated, which  being  established  the  disputed  corner  could  be 
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easily  determined  and  settled.  Some  evidence  was  introduced 
with  a  view  of  fixing  the  location  of  the  disputed  boundary  on 
the  ground,  and  more  with  a  purpose  of  establishing  the  orig- 
inal section  comer  in  place,  and  also  the  quarter  section  comer 
north.  T.  Z.  Drais,  who  purchased  the  land  now  belonging  to 
plaintiff  from  the  Oregon  &  California  Railroad  Co.,  testifies 
that  according  to  the  field  notes  the  northeast  corner  of  plain- 
tiff's land  was  located  some  five  or  six  rods  north  of  the  Cor- 
vallis  &  Eastern  Railroad;  that  Mr.  Fisher  surveyed  the  land 
for  him,  and  drove  a  stake  five  or  six  rods  above  the  trail, 
which  he  said  was  the  comer;  and  that  he  did  not  find  any 
corner,  or  any  evidence  of  one,  between  the  township  line  and 
the  northeast  corner  of  section  29,  a  distance  of  two  miles, 
more  or  less.  Mr.  Sullivan  testifies  that  the  plaintiff  bought 
from  Daley,  who  was  the  immediate  successor  of  Drais;  that 
Daley  told  him  the  line  in  dispute  was  up  by  the  Minto  Trail 
according  to  the  field  notes ;  and  that  he  claimed  that  to  be  the 
line.  A.  B.  Woodin  testifies  that  eleven  years  ago  he  saw  the 
one  half  mile  government  corner  between  the  southeast  and 
northeast  corner  of  section  29 ;  that  it  was  indicated  by  a  stone 
bearing  the  United  States  survey  marks  upon  it,  namely, 
''1/4"  on  diagonal  line,  and  the  figures  ** 42; '"that  he  found 
it  nearly  under  the  center  of  a  large  fir  log,  and  that  it  must 
have  been  located  100  rods  north  of  the  Minto  Trail ;  that  he 
has  been  up  since,  and  the  stone  is  not  there  now ;  that  there 
is  at  the  present  time  a  chicken  house  built  near  the  spot,  and 
a  fence  nearly  on  the  original  line,  and  that,  in  his  judgment, 
the  original  corner  is  to  the  left  or  west  of  the  fence  8  or  10 
feet,  and  20  or  30  feet  north  of  the  house,  which  would  be  the 
location,  as  near  as  he  could  give  it,  by  permanent  natural 
objects ;  that  he  found  the  northeast  corner  of  section  29,  saw 
it  a  number  of  times,  and  saw  the  southeast  comer  once ;  that 
it  was  situated  at  the  foot  of  a  permanent  ledge  of  rock,  close 
up ;  that  it  was  marked,  but  that  he  could  not  tell  what  letters 
or  figures  were  upon  it ;  that  he  broke  away  the  dirt  and  shell 
rock  to  see  it  more  plainly,  and  found  that  it  was  the  corner ; 
that  he  located  it  some  6  feet  north  of  where  they  have  made 
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a  mark  at  the  top  of  the  ledge.  Mat  Cullivan  testifies  that  he 
was  with  Fisher  at  one  time  when  he  ran  a  purvey  to  ascertain 
the  northeast  comer  of  plaintiff's  tract;  that,  in  his  effort  to 
find  the  southeast  comer  of  section  29,  he  began  at  the  quarter- 
section  corner  between  28  and  33,  surveyed  west  until  he  came 
opposite  this  particular  rock,  and  then  went  west  to  the  quar- 
ter corner  between  29  and  32,  and  ran  east,  making  an  offset 
south  to  avoid  some  impassable  territory,  and  came  to  the  top 
of  a  rock,  where  he  said  the  government  corner  should  be; 
that  witness  does  not  know  whether  Fisher  established  it  as  a 
corner  or  not,  but  that  he  made  a  cross  upon  the  rock ;  that  he 
chained  from  the  bottom  of  the  rock,  and  set  a  comer  on  the 
other  side  of  the  40-acre  piece,  which  was  probably  100  feet 
or  so  north  of  the  Minto  Trail;  that  Fisher  had  previously 
measured  from  the  northeast  comer  of  section  29  south  to  a 
rock  supposed  to  be  the  quarter-section  comer,  and  that  he  was 
guided  by  the  field  notes  and  marks  previously  left  upon  nat- 
ural objects  by  Culver ;  that  he  saw  the  rock  with  the  cross  on 
it  a  year  ago  this  summer,  but  it  is  not  known  whether  it  is 
there  now  or  not. 

The  plat  accompanying  the  majority  report  of  the  commis- 
sioners first  appointed  shows  that  they  took  as  the  initial  point 
for  their  survey  a  stone  situated  on  the  east  line  of  sections 
29  and  32,  9  chains  south  of  the  North  Fork  of  the  Santiam 
River,  the  same  being  71.16  chains  south  of  the  northeast  cor- 
ner of  section  29,  and  from  that  established  the  northeast  cor- 
ner of  plaintiff's  tract  near  the  Corvallis  &  Eastern  Railroad 
track.  From  the  records  of  the  county  surveyor's  office  in 
Linn  County  it  appears  that  on  August  7,  1890,  Fisher 
re-established  the  quarter-section  corner  between  29  and  32, 
where  he  planted  a  stone  marked  **C  S,"  and  that  on  May 
6,  1891,  he  re-established  the  corner  to  sections  29,  30,  31,  and 
32,  and  the  quarter-section  corner  between  sections  30  and 
31,  by  stones  planted  and  similarly  marked ;  and  there  is  evi- 
dence on  the  ground  that  the  quarter-section  corner  between 
sections  28  and  33  has  been  so  re-established  by  him.  The  de- 
fendant introduced  testimony  tending  to  show  that  the  quar- 
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ter-section  corner  on  the  east  line  of  section  29  was  located 
near  a  wagon  roadj  500  to  700  feet  above  or  north  of  the  rail- 
road ;  and  that  Culver  probably  made  the  first  survey  affecting 
the  matter  in  controversy,  whereby  he  laid  out  and  platted  the 
town  site  of  Niagara,  which  was  intended  to  be  laid  entirely 
upon  the  land  of  the  defendant.  Several  surveys  have  been 
made  with  a  view  to  a  definite  location  of  the  line  in  dispute, 
the  most  thorough  being  the  one  submitted  withUhe  report  of 
the  commissioners  last  appointed.  This  report  shows  that  the 
commissioners  found  the  original  government  corners  at  the 
northeast  of  section  33,  northeast  and  northwest  of  section 
29,  southeast  and  southwest  of  section  32,  and  northwest  of 
section  31  in  place ;  that  from  the  northeast  corner  of  section 
29  they  ran  south  152.62  chains  on  random  line  intersecting 
township  line,  and  thence  north  52  minutes  west  on  true  line 
76.31  chains  to  a  point  equidistant  between  the  northeast  cor- 
ner of  section  29  and  southeast  comer  of  32,  and  set  corner  of 
sections  28,  29,  32,  and  33.  After  subdividing  the  east  line  of 
section  29,  and  surveying  the  north  line,  they  ran  from  the 
northwest  comer  of  section  29  south  157.67  chains  on  random 
line  to  intersection  of  township  line,  thence  north  58  minutes 
west  on  true  line  78.83 1/^  chains  to  a  point  equidistant  from 
the  comers  of  sections  19,  20,  29,  and  30,  and  5,  6,  31,  and 
32,  and  re-established  the  comer  of  sections  29,  30,  31  and  32. 
Then,  commencing  at  the  southwest  corner  of  section  30,  they 
ran  a  line  north  89  degrees  and  27  minutes  east  75.13  chains 
to  the  re-established  comer  of  sections  29,  30,  31,  and  32; 
thence  north  88  degrees  and  .08  minutes  east  79.17  chains  to 
corner  of  sections  28,  29,  32,  and  33 ;  thence  north  81  degrees 
and  27  minutes  east  80.72  chains  to  northeast  corner  of  sec- 
tion 33.  By  dividing  the  exterior  lines  of  section  29  thus  ascer- 
tained, they  re-established  the  quarter-section  posts,  and  by 
means  thereof  subdivided  the  section,  and  ascertained  the 
boundaries  of  the  lands  of  plaintiff  and  defendant,  thus  fixing 
the  location  of  the  disputed  line.  They  have  also  projected 
upon  the  plat  a  line  extending  from  the  southwest  comer  of 
29  through  the  quarter-section  comers  between  sections  29  and 
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32  and  28  and  33  as  re-established  by  Fisher,  and  thence  to  the 
northeast  comer  of  section  33.  The  southwest  comer  of  section 
29,  as  re-established  by  Fisher,  is  shown  to  be  located  to  the 
west  of  the  west  line  of  29,  as  established  by  the  commissionei'S, 
some  6  or  7  chains;  Fisher's  re-established  quarter-section 
comer  to  the  east  bearing  the  same  relation  to  that  re-estab- 
lished by  the  commissioners;  and  the  projected  line  through 
section  29  is  from  lOV^  to  11  chains  north  of  the  south  line  of 
said  section,  as  relocated  by  the  commissioners.  By  Gobalet's 
survey  and  plat  it  appears  that  a  point  9  chains  south  of  the 
left  bank  of  the  river  is  6  chains  north  of  the  commissioners' 
re-established  southeast  comer  of  section  29,  and  4^^  south  of 
the  projected  line  through  Fisher's  re-established  comers; 
thus  showing  that  the  southeast  comer,  according  to  the  gov- 
ernment field  notes  as  ascertained  from  the  river  bank,  does 
not  agree  with  either  the  Fisher  monuments  or  the  commission- 
ers' survey. 

From  the  testimony  adduced  it  is  very  apparent  that  the 
location  on  the  ground  of  the  southeast  corner  of  section  29  is 
lost,  if  it  were  ever  established  by  the  United  States  govern- 
ment survey,  and  the  same  may  be  said  of  the  quarter-section 
comer  between  that  and  the  northeast  corner  of  the  section. 
No  one  pretends  to  locate  the  southeast  comer  in  place.  Mr. 
Woodin  thinks  it  was  within  six  feet  of  the  cross  made  on  the 
rock  by  Fisher.  He  is  unable,  however,  to  recall  the  marking 
contained  upon  the  stone  monument,  but  relates  that  he  saw 
the  marks,  and  supposed  it  was  a  government  monument,  and 
hence  that  it  was  intended  to  denote  the  southeast  comer  of 
section  29 ;  but  the  stone,  whatever  it  may  have  been  intended 
for,  is  not  to  be  found  now.  Another  peculiar  circumstance  is 
that  Fisher  did  not  attempt  to  re-establish  this  as  a  govern- 
ment comer  while  he  was  re-establishing  section  and  quarter 
comers  at  the  west  and  the  quarter  comer  at  the  east.  There 
appears  no  reason  why  he  should  not  have  re-established  this, 
if  he  found  any  evidence  or  marks  on  the  ground  indicating 
such  to  be  the  location  by  the  government  survey.  So  it  was 
properly  concluded  by  the  trial  court  that  this  was  a  lost 
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comer.  And  the  same  may  be  predicated  of  the  quarter-section 
comer  to  the  north.  They  could  not  be  definitely  located  on 
the  ground.  Woodin  thinks  that  the  latter  was  about  100  rods 
north  of  the  Minto  Trail,  near  a  chicken  house  and  a  fence. 
Witnesses  for  defense  assert  that  it  is  near  the  wagon  road, 
sometimes  referred  to  as  the  **skid  road/'  or  was  removed  in 
the  construction  of  that  road;  but  none  attempt  to  locate  its 
exact  locality.  By  measurement  the  Minto  Trail  is  5.58  chains 
north  of  the  Corvallis  &  Eastern  Railroad,  and  the  wagon  road 
about  7  chains  north  of  the  trail ;  so  that  there  is  a  wide  differ- 
ence in  opinion  as  to  where  the  quarter-section  comer  was 
located.  These  corners  being  lost,  they  can  furnish  no  data 
from  which  to  establish  the  locality  of  the  division  line  in 
question,  and  it  was  necessary  that  they  be  re-established  as  a 
basis  to  work  from. 

If  reliance  could  be  placed  upon  the  field  notes,  the  south- 
east comer  of  section  29  could  have  been  easily  ascertained  by 
measurement  upon  the  ground;  but  they  are  manifestly  inac- 
curate. Running  north  they  read  8  chains,  to  the  foot  of  hill 
east  and  west,  9  chains  to  left  bank  of  Santiam  River,  11.50 
chains  to  flag  on  right  bank,  15  chains  to  foot  of  hill  east  and 
west,  16.30  chains  to  Minto  Pass  Trail  east  and  west,  40  chains, 
set  stone,  etc.,  for  quarter  comer  80  chains,  set  stone,  etc.,  for 
comer  of  sections  20,  21,  28,  and  29.  Now,  by  actual  measure- 
ment the  distance  from  a  point  9  chains  south  to  the  left  bank 
of  the  river  north  to  the  government  monument  at  the  noi'th- 
east  corner  of  section  29  is  only  71.16  chains.  This  is  a  phys- 
ical demonstration,  and  it  absolutely  discredits  the  field  notes 
as  respects  the  east  line  of  section  29.  Being  thus  discredited, 
who  can  say  with  certainty  that  they  are  accurate  to  the  south 
of  the  river,  and  that  the  whole  discrepancy  lies  to  the  north! 
If  Fisher's  re-established  southwest  corner  be  correct,  a  like 
inaccuracy  occurs.  By  measurement  it  is  but  16  chains  to  the 
left  bank  of  the  river,  whereas  the  field  notes  give  it  as  25.59 
chains,  thus  making  the  section  line  short  by  more  than  10 
chains.  So  it  seems  that  Fisher  did  not  rely  wholly  upon  the 
field  notes  in  making  his  surveys.     There  is  some  reason  for 
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believing,  however,  that  he  correctly  reestablished  the  south- 
west comer  of  the  section.  The  field  notes  describe  it  as 
marked  by  a  dogwood  post  four  inches  square  by  four  feet, 
from  which  a  fir  six  inches  in  diameter  bears  north  52  degrees 
east  98  links.  The  surveyor's  record  in  Linn  County  shows 
that  the  re-establishment  was  at  the  **  original  comer  stake  of 
dogwood  (quoting  from  the  record),  which  had  rotted  off;  but 
I  found  the  stub  or  stake  where  it  had  rotted  off,  and  set  the 
stone  at  it,  from  which  a  fir  48  in.  in  diam.  bears  N.  49  deg. 
E.  98  links  distant.  This  is  the  same  tree  described  in  the 
United  States  field  notes  as  being  6  in.  in  diam.,  it  being 
marked  on  the  bark,  and  partially  obliterated." 

There  is  also  other  evidence  in  corroboration  of  this.  Stew- 
art says  he  knew  where  the  stake  stood,  and  saw  it ;  that  it  is 
now  upstairs  in  Henry  Hurlman's  house,  taken  there  after  it 
rotted  down,  but  he  describes  it  as  an  alder.  Barzee,  who 
homesteaded  the  S.  %  of  the  S.  V^  of  section  30,  states  that 
Fisher  could  not  find  the  comer;  that  witness  showed  him 
where  it  was ;  that  the  tree  was  in  the  right  direction,  and  at 
the  right  distance  from  the  stake ;  but  that  he  told  him  no  man 
in  the  State  of  Oregon  could  find  that  corner  from  the  field 
notes.  Continuing,  witness  says  that  the  line  is  all  wrong  in 
there;  that  Mazier  first  set  the  corner  off,  but  when  Fisher 
came  in  and  made  his  survey  he  had  to  set  his  line  fence 
back.  Notwithstanding  this  testimony,  the  commissioners  have 
treated  the  southwest  comer  of  section  29  as  a  lost  comer,  and 
have  re-established  it  from  other  sources.  Gobalet  would  not 
recognize  it  as  accurately  re-established,  while  the  majority  of 
the  commission  first  appointed  did  so  regard  it.  Cline  regarded 
it  as  inaccurate.  Barr  made  a  survey,  but  in  doing  so 
assumed  that  Fisher's  re-established  quarter-section  corners 
between  sections  28  and  33  and  29  and  32  were  correctly 
located,  and  ran  a  line  from  each  to  the  intersections  of  the 
north  and  south  section  line,  and  from  the  point  of  contact 
north  to  northeast  comer  of  section  29,  if  we  understand  the 
method  of  his  survey,  in  the  absence  of  the  plat  used  by  him 
for  explanation  while  on  the  stand,  which  is  not  now  to  be 
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found  in  the  record.  He  found  the  east  line  of  section  29  to 
be  **very  short,"— using  his  language,— ** between  66  and  67 
chains."  Dividing  this  into  four  parts,  he  located  the  north- 
east comer  of  the  S.  E.  14  ^^  ^^^  S.  E.  l^  north  of  the  Minto 
Trail  about  two  chains.  Riggs  made  a  survey  in  much  the 
same  manner,  only  that  he  went  further  west  to  Fisher's 
re-established  section  corner  at  the  southwest  corner  of  section 
29  with  the  same  result.  Fisher's  early  survey  seemed  to  have 
corresponded  with  these  two ;  in  other  words,  Barr  and  Riggs 
evidently  retraced  the  Fisher  survey  upon  the  ground,  and  it 
thus  appears  that  Fisher  could  not  have  used  the  rock  marked 
by  a  cross  as  the  initial  or  southeast  corner  of  section  29  for 
running  his  line  north.  If  he  had,  the  northeast  comer  of 
plaintiff's  land  would  have  been  fixed  at  the  Corvallis  &  East- 
em  Railroad  track,  as  is  demonstrated  by  the  plat  made  and 
returned  by  the  majority  of  the  first  commissioners.  We  are 
very  well  satisfied  that  these  two  surveys,  namely,  the  Barr 
and  Riggs  surveys,  and  consequently  the  Fisher  survey,  as  it 
relates  to  the  line  in  dispute,  were  made  upon  an  erroneous 
basis.  They  treated  the  southeast  comer  of  section  29  as  lost, 
as  all  other  surveyors  have  done,  and  sought  to  re-establish  it 
on  a  direct  line  between  Fisher's  re-established  comers,  with- 
out regard  to  the  field  notes  of  the  east  line  of  section  29,  or  a 
proportional  measurement  between  the  southeast  corner  of  sec- 
tion 32  and  the  northeast  of  29,— two  government  monuments 
well  established  and  identified  on  the  ground.  Nor  does  it 
make  much,  if  any,  difference,  in  our  view  of  the  case,  whether 
the  southwest  comer  of  section  29  was  correctly  re-established 
by  Fisher  or  by  the  commissioners,  the  location  of  the  south- 
east, using  either  as  a  basis,  must  be  practically  the  same. 

2.  The  United  States  government  surveys  of  public  lands 
are  undoubtedly  conclusive  upon  all  persons  owning  or  hold- 
ing with  reference  thereto,  and  comers  and  monuments  so 
established  cannot  be  altered,  whether  properly  placed  or  not, 
and  must  remain,  when  ascertained,  the  true  corners  or  monu- 
ments by  which  to  determine  the  boundaries:  Climer  v.  Wal- 
lace, 28  Mo.  556  (75  Am.  Dec.  135) ;  Randall  v.  Burk  Tp., 
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4  S.  D.  338  (57  N.  W.  4).  The  rule  also  prevaUs  that  lines 
and  monuments  ascertained  and  known  and  actually  located 
upon  the  ground  will  control  over  courses  and  distances :  King 
V.  Brigham,  19  Or.  560  (25  Pac.  150).  This  is,  however,  not 
an  inflexible  rule,  and  will  yield,  under  some  conditions,  to 
courses  and  distances.  Thus,  if  it  appear  from  the  face  of  the 
conveyance,  in  the  light  of  the  surrounding  circumstances, 
that  the  comers  and  distances  as  given  correctly  describe  the 
land  intended  to  be  conveyed,  they  will  prevail :  Hale  v.  Cot- 
tle, 21  Or.  580  (28  Pac.  901).  And  in  any  attempt  to  re-estab- 
lish an  original  survey  the  purpose  should  be  to  follow  in  the 
** footsteps  of  the  surveyor''  as  nearly  as  possible :  Van  Dusen 
V.  Shively,  22  Or.  64  (29  Pac.  76). 

3.  The  rule  adopted  by  the  general  land  office  for  the 
re-establishment  of  interior  section  corners  is  laid  down  as  the 
same  as  that  for  the  re-establishment  of  comers  common  to 
four  townships,  in  which  two  conditions  are  to  be  recognized : 
(1)  Where  the  position  of  the  comer  is  made  to  depend  upon 
two  lines  at  right  angles  to  each  other,  and  (2)  where  the  orig- 
inal comer  has  been  made  by  measurements  on  one  line  only. 
In  the  first  case  the  re-establishment  is  accomplished  by  run- 
ning the  line  north  and  south  of  the  missing  corner  connecting 
the  nearest  identified  corners,  and  placing  a  temporary  comer 
at  the  proportionate  distances,  and  by  running  a  line  east  and 
west  setting  a  temporary  comer  in  a  similar  manner.  Then 
by 'running  through  the  first  temporary  corner  a  line  east  (or 
west),  and  through  the  second  north  (or  south),  as  the  relative 
positions  may  suggest,  and  the  intersection  of  the  two  lines 
thus  projected  will  mark  the  position  of  the  comer  to  be 
restored.  This  method  has  the  sanction  and  approval  of  Martz 
V.  WUliams,  67  111.  306,  and  is  the  one  suggested  by  the  United 
States  Surveyor  General  for  Oregon  for  the  settlement  of  this 
controversy.  Where  the  second  condition  exists,  the  restora- 
tion should  be  effected  by  proportionate  measurements  on  the 
single  line  between  the  nearest  identified  corners  on  opposite 
sides  of  the  missing  one.  This  is  the  method  pursued  by  the 
latter  commissioners,  for  the  reason,  as  stated  by  them,  **We 
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find  that  by  the  original  field  notes  this  corner  was  originally 
established  on  measurements  of  one  line  only."  The  ease 
would  seem  to  fall  within  the  rule,  and  yet  we  are  not  entirely 
certain  respecting  it.  However  this  may  be,  we  are  satisfied 
the  commissioners'  survey  is  as  near  equitable  as  can  be  made 
under  the  circumstances.  If  the  rule  under  the  first  condition 
had  been  adopted  and  applied,  it  could  not  change  the  location 
of  the  southeast  corner  of  section  29  north  or  south  in  the 
least,  but  it  may  have  changed  it  somewhat  either  to  the  east 
or  west.  But  there  is  no  controversy  here  in  the  latter  rela- 
tion, as  both  plaintiff  and  defendant  seem  to  concede  the  me- 
ridional location  to  have  been  properly  adjusted.  Nor  would 
the  location  north  or  south  have  been  affected,  as  we  have 
before  observed,  if  the  re-established  Fisher  southwest  comer 
of  section  29  had  been  adopted  as  a  basis  for  the  survey.  The 
southeast  being  lost,  the  proportional  adjustment,  which  must 
be  adopted  in  the  premises  in  any  event,  would  require  it  to 
be  established  at  a  point  equidistant  from  the  northeast  cor- 
ner of  section  29  and  southeast  of  32,  just  where  the  commis- 
sioners' survey  culminated.  The  general  course  of  the  south 
boundary  of  section  29,  it  is  true,  would  be  materially  affected, 
but  not  the  southeast  corner  of  the  section.  The  commissicm- 
ers,  however,  are  of  the  opinion,  as  we  have  seen,  that  Fisher's 
southwest  comer  was  not  accurately  re-established,  and,  acting 
in  conformity  thereto,  re-established  it  for  themselves,  and 
made  it  one  of  the  bases  for  subdividing  the  section.  There'  is 
much  evidence  in  support  of  this  position.  They  were  upon 
the  ground,  and  report  that  they  found  no  evidence  there  of 
the  original  location ;  and  such  is  the  report  and  testimony  of 
Gobalet  and  Cline.  who  were  also  upon  the  ground.  The  first 
settlers  claim  according  to  the  Mazier  survey,  which  located 
the  line  much  to  the  south  of  that  by  Fisher,  and  there  un- 
doubtedly was  a  readjustment  of  the  fencing,  after  the  latter 's 
survey,  to  suit  the  new  conditions  created.  Furthermore, 
Fisher's  re-established  southwest  corner  is  out  of  relation  on 
the  meridional  line  as  well,  some  6  or  7  chains,  as  shown  by  the 
plat.    So  that,  considering  all  the  surrounding  conditions  and 
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circumstances,  we  are  impelled  to  the  conclusion  that  the  com- 
missioners' survey  was  properly  made  as  it  affects  the  parties 
to  this  controversy,  and  the  trial  court  was,  therefore,  not  in 
error  in  confirming  it,  and  the  decree  will  be  affirmed. 

Apfibmed. 

Argued  18  November ;  decided  8  December.  1902. 

whaijS  v.  gatch. 

[70  Pac.  832.] 

CONSTBUCTION  OP  ORAL  INDEFINITE  CONTRACT. 

Where  a  contract  was  not  originally  in  writing,  and  the  terms  of  the  oral 
agreement  were  imperfect  and  indefinite,  the  real  contract  must  be  largely 
inferred,  as  a  question  of  fact,  from  the  subsequent  course  of  dealing. 

From  Maf  ion :  Reuben  P.  Boise,  Judge. 

Suit  for  an  accounting  by  C.  A.  Whale  against  Claud  Gatch, 
as  receiver  of  Gilbert  Bros.  From  a  decree  in  favor  of  defend- 
ant, plaintiff  appeals.  AFFmMED. 

For  appellant  there  was  a  brief  over  the  names  of  H.  J. 
Bigger  and  Henry  St.  Ray  iter,  with  an  oral  argument  by  Mr. 
Bigger. 

For  respondent  there  was  a  brief  over  the  names  of  Brovm 
&  Wrightman  and  George  G.  BinghoAn,  with  an  oral  argument 
by  Mr.  J.  N.  Brown  and  Mr.  Bingham. 

Per  Curiam.  This  is  a  suit  against  Claud  Gatch,  as  receiver 
of  the  insolvent  banking  firm,  of  Gilbert  Bros.,  for  an  account- 
ing. About  three  years  prior  to  their  failure,  Gilbert  Bros, 
entered  into  a  contract  or  agreement  with  the  plaintiff,  who  is 
a  dealer  in  musical  instruments,  by  which  they  were  to  pur- 
chase and  furnish  him  wiih  pianos  and  organs  for  his  trade. 
By  the  terms  of  the  agreement,  they  were  to  pay  for  the  instru- 
ments, freight,  drayage,  and  expressage  thereon,  and  deliver 
them  to  the  plaintiff,  charging  him  with  the  amount  of  these 
several  items,  and  an  additional  30  per  cent  on  pianos  and  36 
per  cent  on  organs.  The  plaintiff  was  to  sell  the  instruments 
for  whatever  he  could  get,  his  profit  to  consist  of  whatever 
sum  he  might  be  able  to  realize  over  and  above  that  charged 


252  Kitchen  v.  Holmes.  [42  Or. 

him  by  Gilbert  Bros.  In  most  cases  the  sales  were  made  on 
time,  the  plaintiff  taking  installment  nt>tes  from  the  purchas- 
ers, which  he  delivered  to  Gilbert  Bros.,  receiving  at  the  time, 
either  in  cash  or  by  credit  on  his  account,  the  difference  be- 
tween the  cost  of  the  instruments  as  charged  by  them  and  the 
face  of  the  notes.  Under  the  terms  of  the  sale,  the  title  to  an 
instrument  did  not  pass  until  it  was  paid  for,  and,  in  case  of 
a  failure  to  make  the  payments  in  accordance  with  the  pro- 
visions of  the  installment  note,  the  instrument  reverted  to  the 
seller,  was  again  put  in  stock  by  Whale,  and  offered  for  resale. 
The  only  question  on  this  appeal  is  whether,  in  case  of  the 
return  of  an  instrument  on  account  of  the  failure  of  the  pur- 
chaser to  make  the  payments  thereon,  Whale  should  be  charged 
with  the  amount  paid  to  him  by  Gilbert  Bros,  for  the  original 
sale  notCj  as  his  profit  on  the  unconsummated  «ale.  The  ques- 
tion is  purely  one  of  fact.  The  original  contract  was  not  in 
writing,  and  the  terms  of  the  oral  agreement  were  very  imper- 
fect and  indefinite  at  the  beginning,  so  that  the  real  contract 
must  be  largely  inferred  from  the  subsequent  course  of  deal- 
ings between  the  parties.  The  court  below  found  and  decreed 
that  Whale  should  be  charged  in  the  settlement  of  his  accounts 
with  the  amount  paid  him  as  profit  on  instruments  which 
were  taken  back  because  of  the  inability  of  the  purchasers  to 
complete  the  sale,  and  we  are  of  the  opinion,  without  detailing 
the  evidence,  that  the  decree  should  be  aiBBrmed,  and  it  is  so 
ordered.  AFFmifED. 

Arpied  13  November;  decided  8  December,  1902. 

KITCHEN  V.  HOIiMES. 

[70  Pac.  830.  T 

Incompletb  Plbadinq  Cubed  by  Vekdict. 

1.  Verdicts  many  times  cure  formal  defects  In  pleading,  where  the  omission 
is  not  on  a  vital  point;  for  instance,  an  objection  that  a  complaint  in  an 
action  to  recover  borrowed  money  does  not  contain  an  allegation  that  defend- 
ant agreed  to  repay  the  money  loaned  is  cured  by  a  verdict  for  plaintiff. 

Aqkncy — Contract  for  Unknown  Principal. 

2.  A  contract  made  by  an  agent  for  an  undisclosed  principal  is  the  con- 
tract of  such  principal  and  may  be  so  sued  on ;  thus,  a  principal  whose 
money   has  been   loaned   by  nn  agent   in   his   own  name,   may    maintain   an 
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action  therefor  against  the  borrower,  even  though  the  latter  did  not  know 
of  the  agency  when  the  money  was  borrowed. 

PlJC^DING TEBM   "ADMINISfRATRIX"   AS    DBSCRIPTIO   PBBSONAE. 

3.  A  designation  of  a  party  to  a  contract  as  "widow,"  or  "administratrix/* 
or  the  like,  is  not  conclusive  as  to  the  capacity  In  which  the  person  was 
acting ;  It  is  usually  considered  merely  descriptive,  but,  in  connection  with 
other  circumstances,  should  be  considered  in  determining  the  Intention  of 
the  parties. 

Pleading — Vabiancb. 

4.  In  a  case  where  it  is  admitted  that  the  events  charged  In  the  complaint 
actually  occurred,  and  the  parties  diifer  only  as  to  the  capacities  in  which 
they  were  acting,  the  date  of  the  occurrence  is  not  material,  and  a  diiference 
between  the  date  charged  and  proved  is  not  a  variance. 

From  Marion:  George  H.  Burnett,  Judge. 

This  is  an  action  by  Olevia  E.  Kitchen  against  W.  fi. 
Holmes  to  recover  money.  It  is  averred  in  the  complaint  that 
on  or  about  the  9th  day  of  April,  1898,  the  plaintiff  loaned  the 
defendant  $840,  to  be  repaid  one  year  after  date,  with  interest 
at  8  per  cent  per  annum ;  that,  as  evidence  of  his  indebtedness 
therefor,  defendant  executed  and  delivered  to  plaintiff  his 
promissory  note  for  the  amount  so  loaned,  payable  on  or  be- 
fore one  year  after  date,  with  interest  at  the  rate  above  speci- 
fied ;  that  no  part  of  the  note,  principal  or  interest,  has  been 
paid,  and  that  there  is  now  due  and  owing  from  defendant  to 
plaintiff  the  whole  of  the  principal  sum  of  $840,  and  interest 
thereon  from  the  9th  day  of  April,  1898.  The  answer  denies 
the  allegations  of  the  complaint,  and  for  an  affirmative  defense 
alleges  that  one  H.  R.  Holmes  loaned  and  advanced  to  the  de- 
fendant the  money  which  was  the  consideration  of  the  note 
mentioned  and  referred  to  in  the  complaint;  that  on  or  about 
the  21st  day  of  October,  1896,  Holmes  died,  and  on  November 
20th  the  plaintiff  was  appointed  administratrix  of  his  estate, 
and  duly  qualified  as  such ;  that  on  the  9th  day  of  April,  1898, 
the  defendant  executed  and  delivered  to  her,  as  such  adminis- 
tratrix, the  promissory  note  referred  to  in  the  complaint, 
wherein  and  whereby  he  promised  and  agreed  to  pay  her,  as 
such  administratrix,  the  money  previously  borrowed  by  him 
of  her  husband,  and  that  the  only  consideration  therefor  was 
his  indebtedness  to  the  estate,  and  not  to  the  plaintiff  in  her 
individual  capacity;  that  thereafter,  and  on  the  9th  day  of 
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May,  1898,  the  plaintiff  was  removed  as  such  administratrix, 
and  one  D.  J.  Holmes  appointed  as  her  successor,  who  is  now 
the  duly  qualified  and  acting  administrator  of  the  estate ;  and 
that  the  said  indebtedness  of  the  defendant,  and  the  promis- 
sory note  as  evidence  thereof,  are  the  property  of  the  estate. 
A  reply  put  in  issue  the  material  allegations  of  the  answer, 
and  upon  the  issues  thus  joined  the  cause  was  tried.  Upon  the 
trial  the  plaintiff  gave  evidence  tending  to  show  that  in  Feb- 
ruary, 1896,  she  loaned  to  the  defendant,  through  her  then 
husband,  H.  R.  Holmes,  $540,  and  soon  thereafter  loaned  him 
$300  additional  in  person;  that,  after  the  death  of  her  hus- 
band, and  her  appointment  as  administratrix,  she  demanded 
the  repayment  of  the  money  so  loane^i,  and  the  defendant 
thereupon  made  and  forwarded  to  her,  by  mail,  his  promissory 
note,  of  which  the  following  is  a  copy : 

Salem,  Oregon,  April  9,  1898. 

On  or  before  one  year  after  date  I  promise  to  pay  to  Olevia 

E.  Holmes,  administratrix,  the  sum  of  Eight  Hundred  and 

Forty  Dollars  in  IT.  S.  Gold  Coin,  with  interest  on  the  same  at 

8  per  cent  per  annum  from  date  until  paid,  for  value  received. 

W.  H.  Holmes. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff,  and 
defendant  thereupon  moved  for  a  judgment  in  his  favor  not- 
withstanding such  verdict,  on  the  ground  that  the  complaint 
did  not  state  facts  constituting  a  cause  of  action.  This  motion 
was  overruled,  and  judgment  entered  in  favor  of  the  plaintiff, 
from  which  the  defendant  appeals.  Apfdimed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr,  John  H.  McNary, 

For  respondent  there  was  a  brief  over  the  names  of  William 
M.  Kaiser  and  Woodson  T.  Slater,  with  an  oral  argument  by 
Mr,  Slater, 

Me.  Justice  Bean,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

1.  The  motion  for  judgment  notwithstanding  the  verdict 
was  properly  overruled.    The  defect  in  the  complaint,  if  any, 
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is  a  matter  of  form,  and  not  of  substance,  and  is  cured  by  the 
answer  and  verdict.  The  complaint  alleges  that  the  plaintiff 
loaned  the  defendant  the  amount  of  money  stated,  to  be 
repaid  in  one  year  after  date;  that  as  evidence  thereof  he 
executed  and  delivered  to  her  the  promissory  note  referred  to ; 
that  no  part  of  the  note,  either  principal  or  interest,  has  been 
paid,  and  that  there  is  now  due  and  owing  from  defendant  to 
plaintiff  the  whole  of  the  principal  sum  so  loaned,  with  inter- 
est, thereon.  The  answer  admits  that  defendant  borrowed  the 
money,  and  made  and  delivered  to  plaintiff  the  promissory 
note  mentioned ;  but  it  avers  that  the  money  did  not  belong  to 
the  plaintiff  but  to  her  husband,  and  that  the  amount  thereof 
is  now  owing  to  his  estate.  It  is  thus  substantially  admitted 
in  the  answer  that  the  money  mentioned  in  the  complaint  was 
actually  borrowed  by  the  defendant,  and,  although  past  due, 
has  not  been  repaid.  The  only  issue  made  is  whether  the 
money  belonged  to  the  plaintiff,  and  was  loaned  by  her  to  the 
defendant,  either  in  person  or  through  an  agent,  or  whether  it 
was  the  property  of  her  husband,  and  now  belongs  to  his 
estate.  That  question  was  determined  by  the  jury,  and  any 
defect  in  the  complaint  in  failing  to  allege  in  direct  terms  a 
promise  by  the  defendant  to  repay  the  money  borrowed,  or  a 
breach  of  such  promise,  was  cured  by  the  verdict :  Creecy  v. 
Joy,  40  Or.  28  (66  Pac.  295). 

2.  The  evidence  tending  to  show  that  H.  R.  Holmes  was  act- 
ing as  the  agent  of  the  plaintiff  in  making  the  loan  to  the  de- 
fendant, and  that  the  money  in  fact  belonged  to  her,  was 
competent,  even  though  the  defendant  had  no  knowledge  of 
such  agency  at  the  time  he  borrowed  the  money.  The  law  is 
that,  where  an  agent  enters  into  a  contract  on  behalf  of  his 
principal  without  disclosing  the  principal's  existence,  the 
latter  is  entitled  to  sue  thereon  in  his  own  name ;.  Barbre  v. 
Goodale,  28  Or.  465  (38  Pac.  67,  43  Pac.  378) ;  Clark,  Cont. 
§  308.  And  in  doing  so  it  is  ordinarily  not  necessary  to  allege 
that  the  contract  was  made  through  the  agent:  16  Enc.  PI. 
&  Pr.  899. 

3.  There  was  no  error  in  the  instruction  to  the  jury  that  the 
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mere  addition  of  the  word  *' administratrix"  to  plaintiff's 
name  in  the  note  given  to  her  by  the  defendant  was  not  con- 
clusive evidence  that  the  contract  was  made  with  her  in  her 
capacity  as  representative  of  her  deceased  husband's  estate, 
nor  in  illustrating  such  instruction  by  saying  that  it  was  no 
more  conclusive  than  if  the  words  ** widow,"  or  '* native  of 
Oregon,"  had  been  used;  but  that  the  jury  were  entitled  to 
consider  the  form  and  language  of  the  note,  with  the  other 
circumstances  in  the  case,  in  determining  whether  in  fact  the 
money  was  borrowed  from  the  plaintiff  or  from  her  deceased 
husband.  The  action  is  not  brought  upon  the  note,  but  upon 
an  alleged  contract,  made  almost  two  years  prior  to  its  execu- 
tion. The  note  is  important  only  as  evidence  bearing  on  the 
question  whether  the  money  w^as  loaned  to  the  defendant  by  the 
plaintiff  or  by  her  deceased  husband.  Where  a  note  is  made 
payable  to  a  person  by  name,  the  mere  addition  of  the  word 
** administrator,"  ** executor,"  or  the  like,  is  generally  consid- 
ered a  mere  description  of  the  person,  not  tending  so  much  to 
show  the  capacity  in  which  he  takes  the  note  as  serving  to  iden- 
tify him  as  an  individual  {Burrell  v.  Kern,  34  Or.  501,  56  Pac. 
809),  although,  in  connection  with  other  circumstances,  it  may 
indicate  an  intention  to  limit  the  maker's  liability  to  him  in  a 
representative  capacity. 

4.  The  variance  between  the  evidence  tending  to  show  that 
the  loan  was  made  in  1896  and  the  averment  of  the  complaint 
chat  it  was  made  in  1898  is  not  material.  There  was  no  con- 
troversy on  the  trial  as  to  the  defendants  actually  borrowing 
the  money  mentioned  and  referred  to  in  the  pleadings.  That 
fact  w^as  admitted.  The  only  question  was  whether  the  money 
belonged  to  the  plaintiff  or  to  her  husband,  and  it  was  imma- 
terial for  the  purposes  of  the  trial  whether  the  loan  was  made 
in  1896  or  1898.  This  disposes  of  the  assignments  of  error, 
and,  for  the  reasons  given,  the  judgment  of  the  court  below 
will  be  affirmed.  Affirmed. 
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FIBST  KATIOKAIi  BANK  v.  IHqDOTXAU}. 

[70  Pac.  901.] 

TKIAI/ — INSTBUCTINO  ON  IRBBLBVAMT  I88UB8. 

1.  It  is  reversible  error  to  instruct  a  Jury  concerning  issues  other  than 
those  made  by  the  pleadings. 

Necessity  of  Pleading  Facts  Constituting  an  Estoppel. 

2.  A  party  must  plead  an  estoppel  in  poia  If  he  has  an  opportunity,  or  the 
benefit  of  it  will  be  denied  him ;  as  witness,  a  landowner  claiming  an  estoppel 
against  his  neighbor's  right  to  move  a  certain  fence  because  the  fence  had 
been  located  by  the  neighbor  before  the  pleader  bought  in  reliance  on  the 
apparent  situation,  must  fully  plead  that  he  relied  on  the  conditions  pro- 
duced by  his  neighbor's  conduct. 

From  Umatilla :  W.  R.  Ellis,  Judge. 

This  is  an  action  by  the  First  National  Bank  of  Walla  Walla 
against  D.  McDonald  to  recover  the  possession  of  a  strip  of 
land  in  section  28,  township  5  north,  range  35  east,  in  Umatilla 
County,  Oregon,  involving  a  question  of  boundary  between  the 
southeast  and  southwest  quarters  of  that  section.  It  is  alleged 
in  the  complaint  that  plaintiff  is  a  corporation,  and  the  owner 
and  entitled  to  the  possession  of  the  disputed  premises,  par- 
ticularly describing  them ;  and  that  defendant  is,  and  has  been 
since  April  21,  1898,  in  unlawful  possession  thereof.  The  an- 
swer denies  the  material  allegations  of  the  complaint,  and 
alleges  that,  for  more  than  ten  years  prior  to  the  commenced 
ment  of  the  action,  defendant  and  his  predecessors  in  interest 
have  been  in  the  open,  notorious,  exclusive,  continuous,  and 
adverse  possession  of  the  whole  of  the  disputed  tract,  claiming 
the  same  as  the  owner  thereof,  and  was,  and  for  a  long  time 
prior  thereto  had  been,  the  owner  of  the  whole  thereof.  For  a 
further  defense  it  is  averred,  in  substance,  that  plaintiff  ought 
not  to  be  permitted  to  allege  that  it  is  the  owner  or  entitled  to 
the  possession  of  the  land  described  in  the  complaint,  for  that 
in  1885  one  Alex.  Walker,  from  whom  it  claims  to  derive  title 
to  said  premises,  was  the  owner  of  the  said  southeast  quarter, 
and  in  possession  of  the  disputed  tract,  and  one  L.  Hutchinson 
was  the  owner  of  the  southwest  quarter;  that,  the  boundary 

between  their  respective  lands  being  indefinite,  uncertain,  un- 
42  Ob.— 17 
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ascertained,  and  in  dispute,  Hutchinson,  in  the  fall  of  1885, 
caused  a  survey  of  said  lands  to  be  made,  to  determine  the 
location  of  said  boundary,  and  Walker  was  present  when  the 
survey  was  made,  had  knowledge  thereof,  and  acquiesced 
therein ;  that  by  said  survey  it  was  ascertained  that  the  quarter 
post  on  the  south  side  of  said  section  was  east  of  the  fence  then 
erected  to  mark  what  was  supposed  to  be  the  division  line; 
that  thereafter,  and  in  accordance  with  said  survey.  Walker 
and  Hutchinson  removed  said  fence,  and  rebuilt  it  on  the 
boundary  as  ascertained  by  such  survey,  where  it  has  ever 
since  remained  and  has  been  maintained  by  Walker  and  Hutch- 
inson and  their  successors  in  interest  in  said  premises,  includ- 
ing this  defendant,  who,  ever  since  the  removal  of  said  fence, 
has  been  in  the  possession  of  the  whole  of  the  demanded  prem- 
ises, claiming  to  be,  and  now  is,  the  owner  thereof ;  that  plain- 
tiff claims  to  derive  its  title  to  said  premises  from  Walker,  and 
that  by  reason  of  the  facts  hereinbefore  stated  it  should  be 
estopped  from  claiming  any  part  thereof.  The  reply,  having 
denied  most  of  the  material  allegations  of  new  matter  in  the 
answer,  averred,  in  substance,  that  at  the  time  said  survey  was 
made  it  was  agreed  by  and  between  Walker  and  Hutchinson 
that  the  partition  fence  should  be  moved  from  where  it  then 
stood  to  the  line  of  said  survey,  upon  condition,  however,  that, 
if  it  should  be  discovered  not  to  be  the  true  boundary  between 
said  quarter  sections,  the  fence  should  be  removed  to  the  true 
boundary;  that  on  March  31,  1899,  said  true  boundary  was 
established  on  the  line  described  in  the  complaint;  and  that 
Hutchinson  never  at  any  time  repudiated  said  agreement.  A 
trial  being  had  upon  the  issues  thus  outlined,  a  verdict  was 
returned  for  defendant,  and  judgment  having  been  rendered 
thereon,  dismissing  the  action,  plaintiff  appeals.     Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  B.  L.  & 
J,  L.  Sharpstein  and  StUlman  &  Pierce^  with  an  oral  argument 
by  Mr.  J.  L.  Sharpstein, 

For  respondent  there  was  a  brief  over  the  nam^  of  Alfred 
S.  Bennett  and  Thom^xs  G,  Hailey,  with  an  oral  argument  by 
Mr.  HaUey. 
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Mr.  Chief  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

It  is  contended  by  plaintiff's  counsel  that  the  court  erred 
in  giving,  over  their  objection  and  exception,  the  following 
instruction:  ** Where  two  parties  by  mutual  and  unqualified 
agreement  cause  a  boundary  line  to  be  established  between 
their  tracts,  and  build  their  fences  upon  such  boundary  line, 
and  afterwards  dispose  of  the  lands  owned  by  them  respect- 
ively, with  the  division  fence  so  marked  upon  the  ground,  and 
the  purchaser  of  either  of  said  parties  buys,  relying  upon  the 
line  so  established,  the  other  party  is  estopped  from  denying 
that  such  line  is  the  true  boundary  line;  and  if  you  believe 
from  the  evidence  in  this  case  that,  at  the  time  McDonald  pur- 
chased this  land  from  Hutchinson,  the  boundary  line  between 
the  land  purchased  by  him  and  the  southeast  quarter  of  said 
section  28  was  marked  on  the  ground  by  the  fence  where  it 
now  is,  and  McDonald  bought  relying  upon  it  as  fiie  true  line, 
then  I  instruct  you  that  the  plaintiff  is  estopped  from  claiming 
that  the  line  is  other  than  the  one  so  agreed  to  by  the  defend- 
ant,—if  you  find  from  the  evidence  such  was  made,  your  ver- 
dict must  be  for  the  defendant. ' ' 

1.  The  testimony  given  at  the  trial  is  incorporated  in  the 
bill  of  exceptions,  and  shows  that  in  1894  defendant  purchased 
from  Hutchinson  the  southwest  quarter  of  said  section  28,  at 
which  time  the  fence  rebuilt  by  Walker  and  Hutchinson  stood 
on  the  line  as  surveyed  in  1885,  and  it  is  insisted  by  defend- 
ant's counsel  that  their  client  most  assuredly  bought  his  land 
relying  upon  said  fence  as  the  true  line,  and  did  not  know  of 
any  one  claiming  any  land  in  the  south  half  of  said  section 
lying  west  thereof ;  and  it  is  argued  that,  as  plaintiff  and  de- 
fendant are  the  parties  mentioned  in  the  answer  as  having 
acquiesced  in  the  line  so  surveyed,  as  being  the  true  boundary, 
the  instruction  complained  of  is  within  the  issues,  and  that  in 
any  event  it  was  not  necessary  for  the  jury  to  have  believed 
that  McDonald  bought  relying  upon  the  fence  as  the  true 
boundary.  If  a  verdict  is  to  be  upheld  because  it  was  unneces- 
sary for  the  jury  to  believe  all  the  instructions  given  them, 
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thereby  burdening  them  with  the  duty  of  determining  not  only 
the  facts  but  also  the  law,  it  would  irresistibly  follow  that,  if 
a  part  of  the  court's  charge,  notwithstanding  its  inconsistency 
or  that  it  was  without  the  issue,  could  be  segregated,  sufficient 
to  support  the  verdict,  no  judgment  would  ever  be  reversed. 
Such  is  not  the  law,  the  rule  being  that,  where  an  instruction 
outside  the  issues  is  given,  it  is  impossible  to  say  that  the  jury 
may  not  have  observed  and  obeyed  it  and  placed  their  verdict 
•thereon:  Morrison  v.  McAtee,  23  Or.  530  (32  Pac.  400).  The 
rule  is  well  settled  in  this  state  that  an  instruction  outside  the 
issues  is  erroneous,  and  constitutes  reversible  error:  Marx  v. 
Schwartz,  14  Or.  177  (12  Pac.  253) ;  Woodimrd  v.  Oregon  Ry. 
&  Nav.  Co.  18  Or.  289  (22  Pac.  1076) ;  Coos  Bay  Nav.  Co.  v. 
Siglin,  26  Or.  387  (38  Pac.  192) ;  Pearson  v.  Dry  den,  28  Or. 
350  (43  Pac.  166) ;  Hughes  v.  McCullough,  39  Or.  372  (65 
Pac.  85). 

2.  It  is  nowhere  alleged  that  defendant  purchased  the  south- 
west quarter  of  section  28  relying  upon  the  location  of  the  east- 
ern boundary  thereof  as  evidenced  by  the  fence  erected  by 
Walker  and  Hutchinson  in  1885,  and  standing  at  the  time  of 
his  purchase  on  the  line  as  then  surveyed.  The  facts  so  assumed 
in  the  instruction  complained  of  constitute  an  estopel  in  pais, 
and  the  rule  is  that,  if  a  party  has  an  opportunity  to  plead 
such  an  estoppel,  he  must  do  so  to  take  advantage  thereof: 
Rugh  V.  Ottenheimer,  6  Or.  231  (25  Am.  Rep.  513) ;  RemUlard 
V.  Prescott,  8  Or.  37;  Bruce  v.  Phoenix  Ins.  Co.  24  Or.  486 
(34  Pac.  16) ;  Bays  v.  Trulson,  25  Or.  109  (35  Pac.  26) ; 
Nickum  v.  Burckhardt  30  Or.  464  (47  Pac.  788,  48  Pac  474, 
60  Am.  St.  Rep.  822).  The  defendant,  prior  to  the  trial,  must 
have  knowm  the  facts  constituting  the  alleged  estoppel,  and 
therefore  had  an  opportunity  to  plead  them,  but,  not  having 
done  so,  the  instruction  quoted  is  without  the  issues  and  erro- 
neous. 

It  follows  from  these  considerations  that  the  judgment  is  re- 
versed and  the  cause  remanded  for  a  new  trial.       Reversed. 
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Decided  22  December,  1902 ;  rehearing  denied  30  March,  1908. 

STATE  ex  rel.  t?.  GBAY. 

[70  Pac.  904,  71  Pac.  978.] 

CoNTBMFT — Right  of  AttidaJj. 

1.  The  sole  and  unreviewable  right  of  a  common  law  superior  court  of 
record  to  determine  and  punish  a  contempt  does  not  prevail  in  Oregon,  for, 
nnder  section  676,  B.  &  C.  Comp.,  either  party  to  a  contempt  proceeding  may 
appeal  from  the  final  order  therein. 

Contempt — ^Variance  Bbtwotn  Affidavit  and  Bvidbncb. 

2.  Defendant  having  been  enjoined  from  interfering  with  the  fiow  of  the 
water  in  a  certain  creek  to  the  head  of  a  designated  ditch,  and  afterward 
charged  with  contempt  of  such  decree  by  diverting  the  water  of  the  creek 
before  it  reached  the  head  of  such  ditch,  which  was  further  described  in  the 
affidavit  of  contempt  as  being  upon  the  premises  of  relator,  the  court  properly 
received  evidence  of  a  diversion  from  the  designated  ditch,  although  it  was 
not  situated  on  relators*  premises.  The  variance  between  the  affidavit  of  con- 
tempt and  the  evidence  was  immaterial,  as  the  question  was  one  of  identity 
of  the  ditch  named  in  the  decree  with  the  one  interfered  with,  and  the 
defendant  was  apprised  by  the  decree  what  ditch  was  meant. 

Conflict  Between  Decree  and  Court's  Opinion. 

3.  Where  the  terms  of  a  judgment  or  decree  conflict  with  statements  of 
fact  in  the  opinion  of  the  court,  the  decree  is  controlling,  and  error  in  such 
statements  will  not  protect  a  party  who  disobeys  the  decree. 

From  Malheur:  Morton  D.  Clifford,  Judge. 

Contempt  proceedings  by  the  State,  on  the  relation  of  A.  W. 
Turner  against  G.  C.  Gray.  From  a  judgment  adjudging  de- 
fendant guilty  of  contempt,  he  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  oral  argument  by  Mr, 
WUl  R.  King  and  Mr.  Lionel  R.  Webster. 

For  respondent  there  was  a  brief  over  the  names  of  William 
Miller,  District  Attorney,  John  L.  Rand  and  R.  G.  Wheeler, 
with  an  oral  argument  by  Mr.  Rand. 

Mr.  Chief  Justice  Moore  delivered  the  opinion. 

This  is  a  special  proceeding  for  the  punishment  of  an  alleged 
contempt  The  affidavit  of  the  relator,  A.  W.  Turner,  is  to  the 
effect  that,  having  instituted  a  suit  in  the  Circuit  Court  of  the 
State  of  Oregon  for  Malheur  County  against  J.  L.  Cole,  B.  F. 
Kendall,  and  G.  J.  Gray,  it  was  decreed  on  December  6,  1898, 
in  pursuance  of  the  mandate  of  this  court  {Turner  v.  Cole, 
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31  Or.  154,  49  Pac.  971),  that  he  was  the  prior  appropriator  of 
the  water  of  Willow  Creek,  and  entitled,  from  April  1st  to 
July  15th  of  each  year,  to  100  inches,  and  for  the  remainder  of 
the  time  to  50  inches,  thereof,  to  be  measured  at  the  head  of 
what  is  known  as  the  **Imbler  or  Fence  Ditch,"  and  said  de- 
fendants were  enjoined  from  diverting  the  water  of  that 
stream  in  any  manner  so  as  to  interfere  with  the  quantity 
thereof  awarded  to  him ;  that,  notwithstanding  said  decree  was 
still  in  force,  Gray  had,  since  July  15,  1901,  knowingly  and 
intentionally  diverted  the  water  of  Willow  Creek,  and  pre- 
vented the  quantity  thereof  allowed  him  from  flowing  to  the 
head  of  said  ditch ;  and  that,  having  frequently  demanded  of 
him  the  removal  of  the  obstruction  to  the  flow  of  the  water  to 
which  he  is  entitled,  and  to  permit  the  required  quantity 
thereof  to  reach  the  head  of  said  ditch,  he  had  refused  to  com- 
ply therewith.  Based  upon  this  afiidavit,  and  the  motion  of 
the  district  attorney  therefor,  an  order  was  issued  by  the  court 
requiring  the  defendant  to  appear  before  it  at  a  time  desig- 
nated, and  show  cause,  if  any  he  had,  why  he  should  not  be 
punished  for  contempt,  which  order  having  been  personally 
served  upon  him,  he  appeared  as  required ;  and  the  court,  after 
investigating  the  charge,  found  him  guilty  of  the  contempt  as 
alleged,  and,  having  fined  him  $50  and  the  costs  and  disburse- 
ments of  the  proceeding,  he  appeals  from  the  judgment  thus 
rendered. 

It  is  contended  by  defendant 's  counsel  that  there  was  no  evi- 
dence introduced  at  the  hearing  tending  to  show  any  violation 
of  the  terras  of  the  decree,  and  hence  the  court  erred  in  over- 
ruling their  motion  for  a  judgment  of  nonsuit.  All  the  testi- 
mony taken  is  attached  to,  and  made  a  part  of,  the  bill  of 
exceptions,  a  consideration  of  which  shows  that  the  defendant 
placed  a  dam  in  Willow  Creek,  and  diverted  the  water  thereof 
in  such  a  manner  as  to  prevent  its  flowing  in  a  certain  ditch 
extending  from  said  creek  through  his  land  and  that  of  the 
relator;  and  the  principal  inquiry  is  whether  such  diversion 
prevented  the  flow  of  water  to  the  head  of  the  ditch  mentioned 
in  the  decree.     At  the  hearing  the  relator  introduced  in  evi- 


Dec.  1902.]  State  ex  rel.  v.  Gray.  263 

dence  a  map  upon  which  Willow  Creek  is  represented  as  flow- 
ing through  Gray's  land,  where  it  is  tapped  by  a  ditch  con- 
structed on  the  easterly  side  of  the  creek.  This  stream  also 
flows  through  the  relator's  land,  joining  Gray's  on  the  east, 
where  it  is  intersected  by  another  ditch,  constructed  on  the 
westerly  side  thereof.  In  Turner  v.  Cole,  31  Or.  154  (49  Pac. 
971),  Mr.  Justice  Wolverton,  in  speaking  of  the  relator  and 
these  ditches,  says:  **The  plaintiff  claims  to  have  acquired  his 
right  by  appropriation  and  use  of  the  waters  of  Willow  Creek, 
diverted  therefrom  by  means  of  two  ditches,  which  tap  the 
creek,  one  upon  each  side,  in  the  southeast  quarter  of  section 
10,  township  16  south,  range  43  east,  in  Malheur  County. 
Willow  Creek  runs  in  a  southeasterly  course,  and  these  ditches 
are  so  constructed  that  they  encompass,  upon  the  north,  east, 
and  west,  the  principal  portion  of  plaintiff's  lands."  Further 
in  the  opinion,  in  referring  to  these  artificial  conduits,  it  is 
said:  **The  ditches  have  been  utilized  as  a  means  of  construct- 
ing a  fence,  for  drainage,  and  for  irrigation,  but  there  is  much 
conflict  in  the  testimony  touching  the  real  purpose  for  which 
they  were  originally  constructed."  This  excerpt  from  the 
opinion  is  taken  to  determine,  if  possible,  the  location  of  the 
Imbler  or  fence  ditch.  It  will  be  observed  from  the  language 
quoted  that  these  ditches  were  used  as  a  means  of  turning 
stock.  The  statement  thus  made  is  supported  by  the  testimony 
of  N.  Darnell,  who,  as  a  witness  at  the  trial  of  the  suit  in  which 
the  opinion  was  rendered,  said  that  there  was  a  fence  ditch  on 
each  side  of  the  creek.  The  testimony  taken  at  this  examina- 
tion also  shows  that  each  of  said  trenches  mentioned  in  the 
opinion  was  known  as  a  ** fence  ditch."  The  word  ** fence," 
when  used  as  a  synonym  for  *' Imbler,"  and  as  qualifying  the 
word  ** ditch,"  adds  no  particular  signification  to  the  term, 
and  for  this  reason  may  properly  be  rejected.  Gray  owns  the 
S.  W.  V4  of  the  N.  W.  Vi,  the  N.  M>  of  the  S.  W.  Vi,  and  the 
S.  W.  Vi  of  the  S.  W.  i^  of  section  10  in  township  16  south, 
range  43  east,  of  the  Willamette  Meridian ;  and  Turner  owns 
the  S.  E.  14  of  that  section.  It  appears  from  the  map  intro- 
duced in  evidence,  and  from  the  testimony  given  at  the  hoar- 
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ing,  that  the  ditch  constructed  on  the  easterly  side  of  Willow 
Creek  taps  that  stream  in  the  S.  W.  14  ^^  ^^^  N.  W.  l^  of  sec- 
tion 10,  and  that  the  ditch  dug  on  the  opposite  side  takes  the 
water  from  the  creek  in  the  S.  W.  i/4  of  the  S.  E.  14  of  said 
section,  about  a  mile  below  the  head  of  the  upper  ditch.  It 
will  be  remembered  that  the  opinion  quoted  from  states  that 
both  ditches  tap  the  creek  in  the  S.  E.  i/4  of  section  10. 

The  transcript  of  that  case  does  not  now  contain  any  map 
of  the  premises,  and  it  may  have  been,  as  is  sometimes  the  case, 
in  the  absence  of  a  plat  of  the  locus  in  quo,  that  counsel  at  the 
trial  sketched  a  general  outline  of  the  stream,  ditches^  and 
land,  or  it  is  possible  that  such  statement  was  based  upon  the 
testimony  of  witnesses  whose  attention  was  not  particularly 
called  to  the  matter;  but,  however  this  may  be,  we  think  the 
opinion  incorrectly  located  the  head  of  the  upper  ditch,  which 
taps  the  stream  in  the  N.  W.  14  of  section  10,  and  on  Gray's 
land,  at  the  point  indicated  on  the  map.  If  the  lower  means  of 
diverting  the  water  be  known  as  the  **Imbler  Ditch,"  the  de- 
fendant, as  we  understand,  may,  from  his  obstruction  of  the 
stream  above  the  head  of  the  upper  ditch,  divert  the  water  on 
the  southerly  side  of  the  creek,  use  it  in  irrigating  his  premises, 
and  return  the  required  quantity  at  the  head  of  the  lower 
ditch;  thereby  depriving  Turner  of  the  use  of  the  water  to 
irrigate  his  land,  which  lies  on  the  easterly  side  of  the  stream. 
If,  however,  the  lower  ditch  be  the  one  specified,  no  disobedi- 
ence of  the  decree  has  occurred ;  but,  if  the  upper  conduit  be 
known  as  the  *'Imbler  ditch,'*  it  follows  that  the  defendant  is 
guilty  as  charged.  It  is  impossible  to  reconcile  the  conflict  in 
the  testimony  in  respect  to  the  identity  of  the  ditch  mentioned 
in  the  decree ;  the  defendant  and  several  of  his  witnesses  stat- 
ing that  they  had  never  heard  the  upper  ditch  called  by  that 
name  until  after  the  decree  was  rendered,  and  that  the  ditch 
specified  in  the  decree  taps  Willow  Creek  on  Turner's  land. 
J.  L.  Cole,  appearing  as  defendant's  witness,  testified  that  the 
lower  ditch  was  constructed  by  a  Mr.  Price  as  a  means  of  turn- 
ing stock,  and  called  the  ** Price  or  Fence  Ditch,"  but,  the 
premises  across  which  it  was  dug  having  been  sold  to  Imbler, 
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the  ditch  was  thereafter  generally  known  by  the  name  of  the 
latter.  Turner,  however,  testified  that  the  ditch  on  the  east 
side  of  the  creek,  which  tapped  the  stream  on  Gray's  land,  was 
known  as  the  **Imbler  Ditch,''  and  that  the  lower  ditch  was 
dug  by  Price,  Kimball,  and  himself,  but  had  not  been  used  for 
ten  or  twelve  years.  Frank  Start  testified  that  for  seventeen 
years  he  had  known  the  upper  ditch,  which  was  constructed  by 
one  Crocker,  and  now  known  as  the  **Imbler  Ditch."  We  have 
examined  the  testimony  given  at  the  trial  of  the  suit  in  which 
the  decree  alleged  to  have  been  violated  was  rendered,  and  find 
that  Turner,  the  relator  herein,  as  a  witness  in  his  own  behalf, 
testified  that  nearly  all  his  land  was  irrigated  by  water  from 
the  Imbler  Ditch.  At  that  time  no  controversy  existed  in  rela- 
tion to  the  ditches,  the  question  at  issue  in  the  suit  being  the 
prior  right  of  appropriation;  and  from  Turner's  testimony, 
given  at  that  trial,  the  name  of  the  ditch,  as  stated  by  him, 
may  have  been  incorporated  in  the  decree  as  a  means  of  identi- 
fying the  particular  one,  at  the  head  of  which  the  water 
awarded  him  was  to  be  measured. 

1.  At  the  common  law  a  superior  court  of  record  was  the 
sole  judge  of  contempts  committed  against  its  authority  and 
dignity,  and  its  judgments  inflicting  punishment  upon  con- 
temners were  not  reviewable  by  writ  of  error:  RapaJje,  Con- 
tempt, §  141.  In  this  state,  however,  the  statute  confers  upon 
either  party  the  right  of  appeal  from  a  judgment  of  contempt, 
to  be  taken  in  like  manner  and  with  like  effect  as  from  a  judg- 
ment in  an  action:  B.  &  C.  Comp.  §  676.  If  it  be  assumed 
that  upon  a  motion  for  a  judgment  of  nonsuit  the  testimony 
given  at  the  trial  is  to  be  considered  in  this  court,  as  in  the 
court  below,  we  are  satisfied  that  the  preponderance  is  on  the 
side  of  relator's  contention  that  the  Imbler  Ditch  taps  Willow 
Creek  on  the  defendant's  land,  and  that  he  obstructed  the  flow 
of  the  water  therein  in  such  a  manner  as  to  prevent  its  reach- 
ing the  head  of  said  ditch. 

Other  errors  are  assigned,  but,  deeming  them  unimportant, 
the  judgment  is  aflSrmed.  Affirmed. 
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Decided  80  March,  1903. 

On  Petition  fob  REnriABiNO. 
Mr.  Chief  Justice  Moore  delivered  the  opinion. 

2.  It  is  contended  by  defendant's  counsel,  in  their  petition 
for  a  rehearing,  that  the  affidavit  which  formed  the  basis  of 
this  proceeding  located  the  head  of  the  Imbler  Ditch  upon  the 
relator's  land,  and  that  the  court,  over  their  objection,  per- 
mitted testimony  to  be  introduced  tending  to  show  that  defend- 
ant prevented  water  from  flowing  into  a  ditch  the  head  of 
which  was  on  his  own  premises,  and,  having  been  found  guilty 
of  contempt  upon  such  testimony,  the  judgment  should  be 
reversed  because  of  the  variance.  The  decree,  for  the  violation 
of  which  the  defendant  was  found  guilty,  is,  so  far  as  consid- 
ered important  herein,  as  follows: 

**It  is  therefore  considered,  ordered,  adjudged,  and  decreed 
that  the  plaintiff  and  respondent,  A.  W.  Turner,  has  a  prior 
right  of  appropriation  to  one  hundred  inches  of  water  from 
Willow  Creek,  under  a  six-inch  pressure,  to  be  measured  at  the 
head  of  the  ditch  known  as  the  *  Imbler'  or  *  Fence'  ditch,  from 
the  1st  day  of  April  to  the  15th  day  of  July  in  each  year,  and 
fifty  inches  of  water,  to  be  measured  at  the  same  point  under 
like  pressure,  for  the  remainder  of  the  year,  and  that  the  said 
defendants  and  appellants,  J.  L.  Cole,  G.  J.  Gray  and  B.  F. 
Kendall,  and  each  of  them,  and  all  persons  acting  through  or 
under  them,  their  servants,  agents,  and  employes,  be  and  they 
are  hereby  perpetually  enjoined  from  making  any  diversion  of 
any  water  from  Willow  Creek  which  will  in  anywise  conflict 
with  the  allowance  made  to  the  respondent,  A.  W.  Turner,  as 
above  set  forth. ' ' 

The  part  of  the  affidavit  adverted  to  applicable  to  the  ques- 
tion involved  is  as  follows : 

**I,  A.  W.  Turner,  being  first  duly  sworn,  depose  and  say 
that  on  the  6th  day  of  December,  1898,  in  the  Circuit  Court 
of  the  State  of  Oregon  for  Baker  County,  in  a  suit  pending 
wherein  A.  W.  Turner  was  plaintiff,  and  G.  J.  Gray  and  J.  L. 
Cole  and  B.  F.  Kendall  were  defendants,  a  decree  was  entered 
by  the  above-entitled  court,  in  pursuance  of  the  mandate  of  the 
Supreme  Court  of  the  State  of  Oregon,  wherein  and  whereby 
it  was  ordered  and  adjudged  that  the  said  A.  W.  Turner  was 
the  appropriator  and  owner  of  a  prior  right  of  appropriation 
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of  100  inches  of  water  from  Willow  Creek,  by  miners'  meas- 
urement, under  a  six-inch  pressure,  to  be  measured  upon  the 
premises  of  said  A.  W.  Turner,  at  the  head  of  that  certain 
ditch  known  as  the  *Imbler  Ditch.'  *' 

It  is  then  stated  that  said  decree  is  in  full  force,  and  that, 
at  the  time  it  was  rendered,  defendant  was  and  now  is  the 
owner  of  certain  real  property  situated  upon  Willow  Creek, 
and  also  the  owner  of  a  ditch  tapping  that  stream,  and  that 
since  the  decree  was  rendered  he  has,  in  violation  thereof, 
intentionally  diverted  the  water  from  flowing  in  the  channel 
of  the  creek  to  the  head  of  the  Imbler  Ditch.  We  think  this 
affidavit  sufficiently  charges  the  defendant  with  a  wilful  viola- 
tion of  the  terms  of  the  decree,  to  which  he  was  a  party,  and 
particularly  specifies  the  manner  of  the  infringement  thereof, 
which  consists  in  diverting  the  water  from  Willow  Creek,  and 
in  preventing  any  of  it  from  flowing  in  the  channel  of  that 
stream  to  the  head  of  the  Imbler  Ditch. 

It  is  true  that  the  relator's  affidavit  states  that  the  water  is 
to  be  measured  upon  the  premises  of  said  A.  W.  Turner  at  the 
head  of  that  certain  ditch  known  as  the  ** Imbler  Ditch."  If 
the  theory  adopted  by  the  relator  at  the  trial  of  this  pro- 
ceeding be  true,  the  head  of  the  Imbler  Ditch  is  not  located 
upon  his  land,  but  upon  the  defendant's  premises,  while  the 
defendant's  theory  is  that  the  head  of  said  ditch  is  correctly 
stated  in  said  affidavit.  The  question  involved  was  the  identity 
of  the  ditch  specified  in  the  decree,  and,  when  that  issue  was 
determined,  the  head  of  the  Imbler  Ditch  would  necessarily  be 
located  at  the  point  where  the  ditch  tapped  Willow  Creek, 
regardless  of  whose  land  it  might  be  situated  upon.  The  impli- 
cation in  the  relator's  affidavit  that  the  head  of  the  ditch  in 
controversy  is  situated  upon  his  premises  is  a  circumstance 
tending  to  defeat  his  theory  and  to  support  that  of  the  defend- 
ant; but  we  do  not  think  such  circumstance  is  controlling,  or 
that  the  court  erred  in  admitting  testimony  tending  to  show 
that  the  head  of  said  ditch  was  on  the  defendant's  premises, 
he  having  been  sufficiently  notified  of  the  issue  involved  by  the 
statement  that  he  had  violated  the  provisions  of  the  injunction 
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by  preventing  the  water  of  Willow  Creek  from  flowing  in  the 
channel  thereof  to  the  head  of  the  Imbler  Ditch. 

3.  It  is  insisted  that  the  opinion  handed  down  by  this  court 
in  the  case  in  which  the  decree  alleged  to  have  been  violated 
was  given  {Turner  v.  Cole,  31  Or.  154,  49  Pac.  971),  having 
described  the  head  of  the  Imbler  Ditch  as  being  in  the  place 
stated  in  the  affidavit,  and  at  the  trial  of  this  proceeding  the 
relator,  upon  cross-examination,  having  admitted  the  same 
fact,  an  error  was  committed  by  the  trial  court  in  concluding 
that  the  head  of  said  ditch  was  located  at  any  other  place  than 
as  so  stated  and  proven ;  and  that  notwithstanding  the  defend- 
ant relied  upon  the  statement  contained  in  said  opinion,  and 
observed  the  order  of  the  court  in  respect  thereto,  he  was  ad- 
judged guilty  of  contempt  under  a  modification  of  the  lan- 
guage of  the  opinion,  which  change  was  effectuated  after  the 
commission  of  the  acts  complained  of,  in  the  absence  of  a  crim- 
inal intent,  and  without  notice  that  said  opinion  would  be 
modified.  In  the  opinion,  to  which  attention  is  called,  the 
statement  is  made  that  Turner,  the  relator,  possessed  two 
ditches  that  tapped  Willow  Creek  in  the  southeast  quarter  of 
section  10,  township  16  south,  range  43  east,  in  Malheur 
County. 

The  judgment  or  decree  is  the  declaration  of  the  law  applica- 
ble to  the  facts  upon  the  issue  involved,  and,  when  the  court 
rendering  it  has  jurisdiction  of  the  subject-matter  and  of  the 
parties,  it  is  binding  upon  them  until  modified  or  set  aside  in 
the  manner  prescribed  for  that  purpose.  An  opinion  is  a 
written  statement  by  the  court  of  its  reasons  for  the  conclu- 
sion reached  from  an  examination  of  the  law  and  of  the  facts 
in  controversy:  Houston  v.  Williamis,  13  Cal.  24  (73  Am.  Dec. 
565).  The  opinion  forms  no  part  of  the  judgment,  though  it 
may  with  propriety  be  consulted  to  explain  an  ambiguity 
therein :  Keane  v.  Fisher,  10  La.  Ann.  261.  An  examination 
of  the  decree  in  the  case  at  bar  shows  that  the  Imbler  Ditch  is 
also  called  the  ** Fence'*  ditch.  This  designation  in  favor  of 
the  relator's  understanding  of  the  names  of  these  ditches 
would  seem  to  render  the  decree  ambiguous,  thereby  permit- 
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ting  an  examination  of  the  opinion  with  a  view  to  resolving  the 
doubt,  if  possible,  but,  when  this  cannot  be  done  by  a  resort  to 
that  means,  the  judgment  or  decree,  when  conflicting  with  the 
opinion,  must  prevail,  as  that  is  the  last  expression  of  the 
court  upon  the  matter.  It  may  be  that  the  decree  improperly 
specified  the  ditch  in  controversy,  but,  even  if  that  be  so,  it  is 
binding  upon  the  court  and  the  parties  thereto  until  modified, 
so  that  the  mere  inaccuracy  of  statement  in  the  opinion  fur- 
nishes no  justification  for  the  intentional  diversion  of  the  water 
of  Willow  Creek,  and  thus  preventing  its  flow  to  the  head  of 
the  Imbler  Ditch,  which  a  re-examination  of  the  testimony 
convinces  us  has  been  done  by  defendant  in  violation  of  such 
decree. 

The  attention  of  the  relator,  A.  W.  Turner,  having  been 
called  to  the  time  he  sold  a  certain  farm,  he  was  asked,  on 
cross-examination,  ''Before  that,  the  Imbler  Ditch,  the  head 
of  it,  was  about  300  yards  below  the  Gray  line!''  to  which  he 
replied,  **Yes,  sir;  the  Fence  Ditch.  Q.  I  mean  the  ditch  on 
the  south  side  of  Willow  Creek.  Before  1886  or  1887,  where 
was  the  head  of  the  Imbler  Ditch !  A.  It  was  up  in  Mr.  Gray's 
field.*'  Further,  in  his  cross-examination,  the  attention  of  the 
witness  having  been  attracted  to  the  testimony  which  he  had 
given  in  the  suit  resulting  in  the  decree  alleged  to  have  been 
violated,  he  was  asked:  *'  'Before  that,  where  was  the  head  of 
the  Imbler  ditch T  and  you  answered,  'About  three  or  four 
hundred  yards  below  Gray's  line.'  Did  you  say  thatt  to 
which  he  replied:  "If  I  did,  I  understood  it  to  be  the  Price 
Ditch ;  not  the  east  ditch  as  now.  One  heads  above,  the  other 
below.  That  is  the  one  I  had  reference  to  when  the  question 
was  asked,  on  the  south  side  of  the  creek."  This  witness  hav- 
ing been  recalled  for  further  cross-examination,  the  following 
question  was  asked  him:  "You  were  a  witness  in  the  case  in 
which  you  were  plaintiff,  and  Gray  and  others  were  defend- 
ants, in  which  this  decree  was  rendered?"  to  which  he  an- 
swered: "Yes,  sir.  Q.  Do  you  remember  this  Fence  Ditch  on 
the  south  side  of  the  creek?  A.  That's  what  it  has  always 
been  called."    The  testimony  of  the  relator  would  seem  to  indi- 


270  Adams  v.  Church.  [42  Or. 

cate  that  he  understood  the  ditch  constructed  on  the  south  side 
of  the  creek  to  be  the  Price  or  Fence  Ditch,  and  the  one  on  the 
north  side,  the  head  of  which  was  on  Gray's  land,  to  be  the 
Imbler  ditch.  Though  such  was  the  relator's  understanding 
in  respect  to  the  names  of  these  ditches,  other  witnesses  desig- 
nated the  Imbler  Ditch  as  the  *' Fence"  Ditch,  and  it  is  certain 
that  both  these  ditches  w^ere  used  as  a  means  of  turning  stock. 
We  do  not  think  a  careful  perusal  of  Turner's  testimony  would 
lead  to  the  conclusion  that  he  ever  admitted  that  the  head  of 
the  Imbler  Ditch  was  located  on  his  land. 

Believing,  as  we  do,  that  the  preponderance  of  the  testi- 
mony shows  that  defendant  wilfully  violated  the  terms  of  the 
decree,  the  petition  for  rehearing  is  denied. 

Rehearing  Denied. 

Argued  24  November;  decided  22  December,  1002. 

ADAMS  V.  CHUBCH. 

[70  Pac.  1037.] 

^     rUHl.IC  LANDK — KXEftll»TI()N   FROM   PBIOK  I)HHT8. 

-  1.  The  provision  of  'JO  Stat.  V.  S.  113,  114,  S  4.  that  no  land  acquired  under 
the  timber-culture  act  shall  be  liable  to  the  satisfaction  of  any  debts  con- 
tracted prior  to  the  Issuing  of  the  final  certificate  therefor,  is  a  valid  condi- 
tion that  congress  had  power  to  annex  to  the  grant. 

Effect  of  Oonvtsyino  Land  to  Partnbbsiiip. 

2.  A  conveyance  of  realty  to  a  partnership  passes  the  title  thereof  to  the 
Individual  members  of  the  firm  as  tenants  In  common,  and  each  partner  holds 
his  share  as  his  own  subject  to  a  trust  in  favor  of  firm  creditors,  and  of  the 
other  partners  If  a  balance  is  found  due  them  on  the  final  accounting. 

Liability  of  Tree  Ci'lturh  Claim  to  Partnbbship  Debts. 

3.  A  timber  culture  claim  belonging  to  the  members  of  a  partnership  is 
not  subject  to  firm  debts  contracted  prior  to  the  Issuance  of  the  final  cer- 
tificate. 

Effect  of  Pbior  Adjudication. 

4.  A  decree  that  certain  land  obtained  by  one  of  a  firm  under  the  timber- 
culture  laws  of  congress,  and  claimed  by  him  as  his  own,  is  really  partnership 
property,  is  not  conclusive  as  to  the  liability  of  such  land  for  partnership 
debts  contracted  before  the  Issuance  of  the  final  certificate,  for  the  latter 
question  could  not  properly  have  been  adjudicated  in  the  former  case. 

From  Malheur :  Morton  D.  Clifford,  Judge. 

Suit  by  I.  H.  Adams  a«:ainst  J.  M.  Church  and  others  for 
an  injunction.  There  was  a  decree  for  defendants,  and  plain- 
tiff appeals.  Reversed. 
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For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr.  Lionel  R.  Webster  and  Mr.  Will  R.  King. 

For  respondents  there  was  a  brief  over  the  names  of  John 
L.  Randy  Charles  H.  Finn,  and  Thomas  H.  Crawford,  with  an 
oral  argument  by  Mr.  Rand  and  Mr.  Crawford. 

Mr.  Justice  Bean  delivered  the  opinion. 

1.  This  is  a  suit  to  enjoin  the  sale  of  an  undivided  one  half 
of  160  acres  of  land  in  Malheur  County  to  satisfy  the  debts 
of  a  partnership  composed  of  the  plaintiff  and  one  R.  M.  Steel. 
Prior  to  November,  1885,  the  plaintiff  made  application  to 
purchase  the  land  in  controversy  under  an  act  of  congress  *  *  to 
encourage  the  growth  of  timber  on  the  western  prairies,"  and 
amendments  thereto :  20  Stat.  U.  S.  113.  Shortly  afterward  he 
entered  into  partnership  with  Steel  for  the  purpose  of  carry- 
ing on  the  business  of  farming  and  stock  raising,  under  the 
firm  name  and  style  of  Steel  &  Adams.  By  the  terms  cff  the 
partnership  agreement,  plaintiff's  timber  culture  was  to  be 
considered  as  partnership  assets,  and  was  to  be  conveyed  by 
him  to  the  firm  as  soon  as  he  obtained  title  from  the  United 
States.  Thereafter  Steel  died,  and,  the  plaintiff  refusing  to 
comply  with  his  agreement,  it  was  decreed,  in  a  suit  prosecuted 
by  Steel 's  representatives  for  the  pui'pose  of  determining  the 
assets  of  the  firm  and  for  its  dissolution,  that  the  land  in  con- 
troversy was  partnership  property,  and  belonged  to  the  firm : 
Church  V.  Adams,  37*Or.  355  (61  Pac.  639).  The  proof  of 
compliance  with  the  provisions  of  the  act  of  congress  under 
which  the  land  was  taken  was  made  by  plaintiff  and  the  final 
certificate  issued  to  him  in  1896.  The  partnership  debts  which 
it  is  now  sought  to  enforce  against  the  land  were  contracted 
prior  to  that  time,  so  that  the  sole  question  for  decision  is 
whether  the  plaintiff's  interest  in  the  land  can  be  seized  and 
sold  under  execution  for  debts  contracted  by  the  firm  of  which 
he  was  a  member  prior  to  the  issuing  of  the  certificate.  The  case 
would  be  clear  if  Adams  still  owned  the  land  in  his  individual 
right.  The  act  of  congress  under  which  it  was  acquired  pro- 
vides as  follows:  **Sec.  4.  That  no  land  acquired  under  the 
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provisions  of  this  act  shall,  in  any  event,  become  liable  to  the 
satisfaction  of  any  debt  or  debts  contracted  prior  to  the  issu- 
ing of  the  final  certificate  therefor" :  20  Stat.  U.  S.  114.  This 
is  a  valid  provision,  and  a  condition  annexed  to  the  grant 
which  congress  was  authorized  to  make,  and  absolutely  pro- 
hibits the  seizure  and  sale  of  the  land,  against  the  will  of  the 
owner,  for  the  satisfaction  of  a  debt  contracted  by  the  donee 
prior  to  the  issuing  of  the  final  certificate:  Nash  v.  Farmers' 
Bank,  3  Kan.  App.  694  (44  Pac.  907) ;  Clark  v.  Bayley,  5  Or. 
343;  State  v.  O'NeU,  7  Or.  141;  Faidl  v.  Cooke,  19  Or.  455 
(26  Pac.  662,  20  Am.  St.  Rep.  836) ;  Wallowa  Nat  Bank  v. 
RUey,  29  Or.  289  (45  Pac.  766,  54  Am.  St.  Rep.  794) ;  MUler 
V.  Little,  47  Cal.  348;  Russell  v.  Lowth,  21  Minn.  167  (18  Am. 
Rep.  389) ;  Baldwin  v.  Boyd,  18  Neb.  444  (25  N.  W.  580) ; 
Brandhofer  v.  Bain,  45  Neb.  781  (64  N.  W.  213) ;  Van  Doren 
V.  MUler,  14  S.  D.  264  (85  N.  W.  187) ;  Gile  v.  Hallock,  33  Wis. 
523.  ' 

2.  But  it  is  argued  that,  when  the  land  became  the  property 
of  the  firm  of  Steel  &  Adams  by  virtue  of  the  decree  referred 
to,  the  interest  of  Adams  therein  was  no  longer  within  the  pro- 
visions of  the  act  of  congress,  and  thereafter  became  liable  for 
the  debts  of  the  firm,  whether  contracted  before  or  after  the 
issuing  of  the  final  certificate ;  the  same  as  it  would  for  similar 
debts  of  a  private  individual  to  whom  Adams  had  conveyed 
the  title.  The  vice  of  this  position,  however,  becomes  manifest 
when  it  is  remembered  that  the  decree  floes  not  aflEect  Adams' 
title  to  an  undivided  one  half  of  the  land  in  any  way,  except 
that  thereafter  he  held  it  in  trust  for  partnership  purposes, 
and  subject  to  the  payment  of  such  partnership  debts  as  it 
might  be  legally  liable  for,  in  preference  to  his  individual  lia- 
bilities. The  title  did  not  pass  to  the  partnership,  because  a 
partnership,  as  such,  cannot  t.ake  or  hold  the  legal  title  to  real 
estate.  It  is  not  a  person,  either  natural  or  artificial,  and  when 
a  deed  is  made  to  a  partnership  it  passes  the  title  to  the  indi- 
vidual members  thereof  as  tenants  in  common:  Eelley  v. 
Bourne,  15  Or.  476  (16  Pac.  40) ;  1  Bates,  Partn.  §  296;  Shu- 
maker,  Partn.  202.    In  England  partnership  realty  is  in  equity 
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deemed  personalty  for  all  purposes ;  but,  under  the  American 
doctrine,  it  is,  even  in  that  forum,  regarded  as  personal  prop- 
erty only  so  far  as  may  be  necessary  for  the  payment  of  the 
debts  and  the  adjustment  of  the  partnership  assets.  For  such 
purposes,  it  is  considered  as  personal  property,  and  governed 
by  the  rules  and  general  doctrine  applicable  to  that  species  of 
property.  But  this  is  not  an  arbitrary  rule,  by  which  real 
estate,  when  it  is  once  owned  and  possessed  by  a  partnership, 
is  transmuted  by  a  court  of  equity  into  personal  property  for 
all  purposes.  It  still  retains  all  its  characteristics  as  a  real 
estate,  and  must  be  owned  and  conveyed  as  such.  The  ground 
of  the  doctrine  is  the  special  interference  of  equity  in  favor 
of  commerce,  whereby  the  trust  in  favor  of  the  partnership  is 
separated  from  the  legal  estate,  and  made  subject  to  the  rules 
applicable  to  the  personal  property  of  a  partnership,  so  far  as 
it  concerns  the  partners  in  relation  to  each  other,  or  those  in 
privity  with  them.  It  is  only  when  necessary  to  protect  the 
equitable  rights  of  creditors  and  the  respective  partners,  or 
when  otherwise  required  by  the  exigencies  of  the  partnership, 
that  it  is  so  considered  by  a  court  of  equity.  The  legal  title  is 
at  all  times  held  by  the  copartners  as  tenants  in  common,  and, 
when  no  longer  needed  for  partnership  piu-poses,  it  is  released 
from  all  trusts  growing  out  of  the  partnership  relation ;  and,  if 
each  partner's  legal  title  corresponds  to  his  interest  or  share 
in  the  partnership,  equity  will  not  interfere  to  convert  it  into 
personalty,  but  it  will  descend  to  the  heirs  of  the  respective 
partners,  as  in  the  case  of  any  other  tenancy  in  common. 

**The  clear  current  of  the  American  decisions  supports  the 
rule,''  says  Mr.  Chief  Justice  Andrews  in  Barrow  v.  Calkins^ 
154  N.  Y.  503  (49  N;  E.  61,  48  L.  R.  A.  299,  61  Am.  St.  Rep. 
637),  **that  in  the  absence  of  any  agreement,  express  or 
implied,  between  the  partners  to  the  contrary,  partnership  real 
estate  retains  its  character  as  realty,  with  all  the  incidents  of 
that  species  of  property,  between  the  partners  themselves,  and 
also  between  a  surviving  partner  and  the  real  and  personal 
representatives  of  a  deceased  partner,  except  that  each  share 
is  impressed  with  a  trust  implied  by  law  in  favor  of  the  other 
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partner,— that,  so  far  as  is  necessary,  it  shall  be  first  applied 
to  the  adjustment  of  partnership  obligations,  and  the  payment 
of  any  balance  found  to  be  due  from  the  one  partner  to  the 
other  on  winding  up  the  partnership  affairs.  To  the  extent 
necessary  for  these  purposes,  the  character  of  the  property  is, 
in  ecjuity,  deemed  to  be  changed  into  personalty.  On  the  death 
of  either  partner,  where  the  title  is  vested  in  both,  the  share  of 
the  land,  standing  in  the  name  of  the  deceased  partner  de- 
scends as  real  estate  to  his  heirs,  subject  to  the  equity  of  the 
surviving  partner  to  have  it  appropriated  to  accomplish  the 
trust  to  which  it  was  primarily  subjected.  The  working  out  of 
the  mutual  rights  which  grew  out  of  the  partnership  relation 
does  not  seem  to  require  that  the  character  of  the  property 
should  be  changed  until  the  occasion  arises  for  a  conversion, 
and  then  only  to  the  extent  required.  The  American  rule  com- 
mends itself  for  its  simplicity.  It  makes  the  legal  title  subserv- 
ient in  equity  to  the  original  trust.  It  disturbs  it  no  further  than 
is  necessary  for  this  purpose.  The  portion  of  the  land  not 
required  for  partnership  equities  retains  its  character  as  realty, 
and  it  leaves  the  laws  of  inheritance  and  descent  to  their  ordi- 
nary ox)eration.''  See,  also,  1  Bates,  Partn.  §  279;  1  Lindley, 
Partn.  (2  Am.  ed.)  *332,  note;  Shumaker,  Partn.  216;  17  Am. 
&  Eng.  Enc.  Law  (1  ed.),  952;  Shearer  v.  Shearer,  98  Mass. 
107;  Black  V.  Black,  15  Ga.  445;  Lang's  Heirs  v.  Waring, 
25  Ala.  625  (60  Am.  Dec.  533) ;  Goldthwaite  v.  Janney,  102 
Ala.  431  (48  Am.  St.  Rep.  56,  note,  15  South.  560,  28  L.  R.  A. 
161).  It  is  accordingly  held  in  many  jurisdictions  that  a  partJ- 
ner  is  entitled  to  claim  the  benefit  of  the  local  exemption  or 
homestead  laws  out  of  partnership  property,  even  as  against 
partnership  creditors,  on  the  theory  that  the  property  of  the 
firm  is  owned  by  the  individual  members :  Skinner  v.  Shannofi, 
44  Mich.  86  (6  N.  W.  108,  38  Am.  Rep.  232);  Stewart  v. 
Broum,  37  N.  Y.  350  (93  Am.  Dec.  578) ;  Evans  v.  Bryan, 
95  N.  C.  174  (59  Am.  Rep.  233) ;  Fergusm  v.  Speith,  13  Mont. 
487  (34  Pac.  1020,  40  Am.  St.  Rep.  459) ;  Moyer  v.  Drum- 
mand,  32  S.  C.  165  (10  S.  E.  952,  7  L.  R.  A.  747,  17  Am.  St 
Rep.  850) ;  Blanchard  v.  Paschal,  68  Ga.  32  (45  Am.  Rep.  474) ; 
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Demiis  v.  Kass,  11  Wash.  355  (39  Pac.  656,  48  Am.  St.  Rep. 
880). 

3.  Now,  the  only  effect  of  the  decree  requiring  Adams  to 
convey  the  property  to  the  partnership  was  to  change  his  half 
thereof  from  individual  to  partnership  property ;  but  it  did  not 
remove  any  of  the  conditions  annexed  to  his  legal  title,  nor 
make  it  liable  for  any  debts  contracted  by  him,  either  as  an 
individual  or  as  a  member  of  the  firm,  prior  to  the  issuing  of 
the  final  certificate;  nor  did  it  place  the  title,  so  far  as  his 
interest  is  concerned,  beyond  the  reason  of  the  law  prohibiting 
the  sale  of  the  land  for  debts  contracted  prior  to  that  time.  The 
same  reason  that  exists  for  protecting  him  as  an  individual,  and 
exempting  the  land  from  sale  for  certain  debts,  would  seem  to 
apply  with  equal  force  to  him  as  a  member  of  the  firm.  The 
object  of  the  act  of  congress  is  to  prevent  the  sale  of  a  timber- 
culture  claim  for  debts  contracted  by  the  applicant  prior  to  the 
issuing  of  the  final  certificate.  Neither  the  creditors  of  the 
individual,  nor  of  a  partnership  to  which  he  may  belong,  have 
any  rights  against  such  property,  and  it  is  no  hardship  to 
enforce  the  exemption  as  against  them.  The  debts  of  the  part?- 
nership  are  the  debts  of  each  of  the  partners  personally,  which 
can  be  enforced  against  their  individual  property,  and  there 
is  no  more  reason  why  the  interest  of  one  member  of  the  firm 
in  the  partnership  property  should  not  come  within  the  pro- 
visi6ns  of  the  federal  statute  than  if  the  sole  title  belonged  to 
him. 

4.  It  is  contended,  however,  that  the  judgment  or  decree  in 
the  case  of  Church  v.  Adams,  37  Or.  355  (61  Pac.  639),  is  a  con- 
clusive adjudication  of  the  question  sought  to  be  determined 
on  this  appeal.  It  has  often  been  said,  and  is  familiar  law, 
that  a  judgment  or  decree  of  a  court  of  competent  jurisdiction 
is  conclusive  between  the  parties,  not  only  as  to  all  matters 
actually  litigated,  but  also  as  to  such  as  might  have  been  liti- 
gated. But  the  question  as  to  whether  the  property  decreed  to 
be  conveyed  by  Adams  to  the  firm  would  be  liable  for  the  firm 
debts,  and,  if  so,  in  what  case  and  under  what  circumstances, 
was  not  involved  in  the  former  suit;  nor  could  it  have  been 
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litigated  or  determined  therein.  It  would  have  been  no  defense 
to  that  suit  for  Adams  to  set  up  the  fact  that  the  land  was  a 
timber-culture  claim,  and  not  liable  for  any  debts  of  the  firm 
that  had  been  contracted  prior  to  the  issuing  of  the  final  cer- 
tificate therefor.  Such  an  inquiry  would  have  been  wholly  for- 
eign to  the  purposes  of  the  suit.  Its  object  was  to  determine 
whether  the  property  belonged  to  the  firm,  and  that  was  the 
only  issue  that  could  have  been  presented  or  adjudicated.  The 
decree  therein  is  therefore  in  no  sense  a  bar  to  this  suit.  It 
follows  that  the  decree  appealed  from  must  be  reversed,  and 
one  entered  here  as  prayed  for  in  the  complaint.      Reversed. 


Argued  26  November;  decided  22  December,  1902. 

OLIVER  V.  OBSGOK  SUGAB  OOKPANT. 

[70  Pac.  902.] 

PaEOL  EVIDBNCE  to  BXPIiAIN  IlfDJDFINITB  AOBBBMSNT. 

1.  Where  a  written  agreement  is  Indefinite  or  uncertain,  parol  evidence  may 
be  received  to  explain  the  meaning  of  the  parties,  as  witness  this  case: 
Plaintiff  shipped  to  defendant  In  1899  several  car  loads  of  sugar  beets  in  cars 
belonging  to  three  different  roads,  which  defendant  agreed  to  purchase  at  a 
stipulated  price  per  ton.  After  the  beets  had  been  received  and  weighed,  it 
was  ascertained  that  the  weights  were  incorrect,  whereupon  It  was  agreed 
that  three  specified  cars,  one  from  each  road,  should  be  loaded  the  next  season 
by  the  plaintiff  "In  the  same  manner  as  the  cars  were  loaded  in  1899,  viz., 
loaded  full,  with  the  sides  built  up  with  rows  of  beets,  and  rounded  off  as 
full  as  the  cars  will  hold,"  and  that  these  cars  should  form  a  basis  of  settle- 
ment for  the  beets  previously  shipped.  HeM^  that  the  stipulation  was  Indef- 
inite and  uncertain  as  to  how  the  test  cars  were  loaded  the  preceding  year, 
and  parol  evidence  was  admissible  to  show  how  they  had  been  actually 
loaded. 

Entire  and  Sembiiablk  Contracts. 

2.  Whether  a  contract  Is  severable  or  entire  Is  a  question  of  construction, 
depending  upon  the  subject-matter  and  the  language  used  by  the  parties  to 
express  their  Ideas ;  as  applied  to  this  case,  where  a  seller,  who  was  dis- 
puting with  his  purchaser  over  the  loads  of  certain  cars  that  had  been  deliv- 
ered, agreed  to  receive  three  specified  cars,  each  of  which  represented  a  class 
of  cars  theretofore  delivered,  and  to  load  them  as  the  cars  in  dispute  had 
been  loaded,  and  that  the  weights  of  such  cars  should  be  treated  respectively 
as  the  weights  of  the  cars  in  dispute,  the  agreement  was  severable,  and  the 
seller's  refusal  to  accept  and  load  one  of  the  test  cars  did  not  preclude  him 
irom  recovering  a  balance  due  on  the  cars  of  the  classes  other  than  that 
represented  by  the  car  refused. 


From  Union :  Robert  Eakin,  Judge. 
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Action  by  E.  W.  Oliver  against  the  Oregon  Sugar  Company. 
Prom  a  judgment  in  favor  of  defendant,  plaintiff  appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  Thomas 
H,  Crawford  and  Turner  Oliver,  and  an  oral  argument  by  Mr. 
Oliver. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  John  L.  Rand  and  Mr.  Leroy  Lomax. 

Mb.  Justice  Bean  delivered  the  opinion. 

This  is  an  action  to  recover  a  balance  alleged  to  be  due  on  a 
sale  of  beets.    Defendant  had  judgment,  and  plaintiff  appeals. 

In  1899  the  plaintiff  and  Turner  Oliver  (who  has  since  as- 
signed his  interest  to  the  plaintiff)  sold  and  delivered  to  the  de- 
fendant thirty-three  car  loads  of  sugar  beets  at  a  certain  stipu- 
lated price  per  ton.  Ten  of  the  cars  were  U.  P.  steel  coal  cars, 
fifteen  were  0.  S.  L.  coal  cars,  and  eight  were  0.  R.  &  N.  coal 
cars.  After  the  beets  had  been  received  by  the  defendant  at  its 
factory,  and  weighed,  it  was  ascertained  that  the  railroad  car 
scales  were  out  of  order,  and  did  not  weigh  correctly.  A  con- 
troversy thereupon  arose  between  the  Olivers  and  the  defend- 
ant as  to  the  number  of  tons  of  beets  actually  delivered,  and, 
as  a  basis  for  the  settlement  thereof,  on  February  2,  1900,  it 
was  stipulated  and  agreed  in  writing  that  the  defendant  would 
procure  for  the  plaintiff  during  the  beet-delivering  season  of 
that  year  the  following  cars,  used  in  shipping  beets  the  pre- 
vious year,  to  wit,  TJ.  P.  No.  81767,  0.  S.  L.  No.  3725,  and 
0.  R.  &  N.  No.  1140,  and  that  the  plaintiff  would  load  them 
**in  the  same  manner  as  said  cars  were  loaded  during  the  cam- 
paign of  1899,  viz.,  loaded  full,  with  the  sides  built  up  with 
rows  of  beets,  and  rounded  off  as  full  as  the  cars  will  hold,  and 
with  the  same  number  of  wagon  loads  as  they  were,  respect- 
ively, loaded  with  during  the  campaign  of  1899 ;  and  that  the 
wagon  loads  of  beets  so  used  in  loading  said  cars  shall  be 
weighed  by  said  second  parties  before  loading  same  on  the  cars, 
and  said  car  loads  of  beets  shall  be  weighed  on  corrected  scales 
at  La  Grande,  said  wagon-load  weights  being  used  in  checking 
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up  with  said  car-load  weights  in  determining  the  accuracy  of 
such  weights ;  and  it  is  mutually  agreed  that  such  verified  car- 
load weights  shall  be  used  as  a  basis  for  estimating  the  weights 
of  all  the  car  loads  of  beets  delivered  at  said  sugar  factory  by 
said  second  parties  during  the  season  of  1899."  It  was  impos- 
sible to  procure  the  U.  P.  and  O.  S.  L.  cars  specified  and  de- 
scribed in  the  contract  at  the  time  they  were  needed  in  1900, 
and  two  other  cars  were,  by  mutual  agreement,  substituted  for 
them,  and  used  in  their  place.  The  0.  R.  &  N.  car,  however, 
was  in  the  railroad  yards  at  La  Grande,  and,  according  to  the 
defendant's  testimony,  plaintiff  refused  to  accept  or  use  it  be- 
cause it  was  too  small,  while,  on  the  other  hand,  plaintiff  testi- 
fied that  it  could  not  be  secured  because  it  was  loaded ;  and  that 
upon  the  suggestion  and  at  the  request  of  the  defendant's  man- 
ager he  agreed  to  accept  another  car  of  the  same  capacity,  to 
be  selected  and  sent  to  him  by  the  defendant.  A  short  time 
afterward  the  defendant  sent  an  0.  S.  L.  and  a  U.  P.  car  to  the 
plaintiff,  who  loaded  them  in  the  same  manner  as  he  contends 
the  cars  were  loaded  in  1899.  Taking  the  weight  of  the  beets 
thereon  as  a  basis  for  determining  the  amount  delivered  during 
the  previous  year,  there  is  a  distinct  balance  due  the  plaintiff. 
The  record  contains  several  assignments  of  error,  but  they  may 
all  be  grouped  under  two  principal  heads:  (1)  The  admission 
of  parol  testimony  to  show  the  manner  in  which  the  cars  con- 
taining the  beets  shipped  by  the  plaintiff  during  the  year  1899 
were  loaded ;  and  (2)  the  instructions  to  the  jury  that,  if  plain- 
tiff refused  to  accept  and  use  the  0.  R.  &  N.  car  mentioned  and 
specified  in  the  agreement  of  February,  1900,  and  no  other  car 
was  substituted  therefor  by  consent  of  the  parties,  he  could  not 
recover  in  this  action. 

1.  It  is  insisted  that  parol  evidence  was  not  admissible  to 
show  the  manner  in  which  the  cars  w^ere  loaded  by  the  plaintiff 
in  1899,  because  the  written  contract,  providing  a  method  of 
settling  the  dispute  between  the  parties  as  to  the  quantity  of 
beets  actually  delivered,  stipulated  that  such  cars  were  **  loaded 
full,  with  the  sides  built  up  wuth  rows  of  beets,  and  rounded 
off  as  full  as  the  cars  will  hold,"  and  this,  it  is  contended,  is 
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conclusive  between  the  parties.  The  provision  in  question,  how- 
ever, is  a  mere  recital  of  the  manner  in  which  the  cars  were 
loaded,  and  evidently  was  not  intended  to  preclude  all  inquiry 
on  that  subject.  It  is  inserted  parenthetically,  after  the  clause 
specifying  that  the  test  cars  shall  be  loaded  in  the  same  manner 
as  they  were  loaded  in  1899,  and  is  introduced  with  a  videlicet, 
the  oflSce  of  which  is  to  particularize  or  in  some  manner  explain 
what  has  gone  before :  19  Enc.  PL  &  Pr.  257.  The  contract 
must  be  construed  as  a  whole,  and  not  with  reference  to  a  single 
and  isolated  provision.  The  agreement  is  that  the  cars  shall  be 
loaded  in  the  same  manner  as  they  were  the  previous  year,  with 
the  same  number  of  wagon  loads,  but  is  indefinite  and  uncer- 
tain as  to  how  they  were  actually  loaded  during  that  year,  ex- 
cept the  general  statement  that  they  were  **  loaded  full,  with 
the  sides  built  up  with  rows  of  beets,  and  rounded  off  as  full 
as  the  cars  will  hold.  The  height  of  the  sides  when  built  up,  or 
of  the  beets  when  rounded  off,  and  the  manner  in  which  they 
were  placed  on  the  cars,  are  all  matters  outside  of  the  stipula- 
tion, necessarily  depending  upon  parol  testimony.  The  con- 
trolling feature  of  the  agreement  is  that  the  cars  shall  be  loaded 
by  the  plaintiff  in  1900  in  substantially  the  same  manner  as 
they  were  loaded  the  previous  year,  in  order  that  a  fair,  reasou- 
able,  and  just  basis  may  be  obtained  from  which  to  ascertain 
the  number  of  tons  actually  delivered  in  that  year.  This  was 
the  manifest  object  of  the  agreement,  and  it  should  be  given 
such  a  construction  as  will  accomplish  the  intention  of  the 
parties. 

2.  After  instructing  the  jury  that  it  was  the  duty  of  the  de- 
fendant to  furnish  the  test  cars  mentioned  in  the  contract,  and 
that,  if  it  failed  to  provide  the  particular  O.  R.  &  N.  car  speci- 
fied, the  O.  S.  L.  car  furnished  by  it,  if  about  the  same  size, 
could  be  used  as  a  test  by  which  to  ascertain  the  number  of  tons 
of  beets  shipped  on  the  O.  R.  &  N.  cars,  the  court  proceeded : 
**But  if  you  find  that  car  1140  was  in  the  yard,  and  Oliver 
refused  for  any  reason  to  accept  it  as  a  test  car,  as  mentioned 
in  the  contract,  then  he  cannot  use  as  a  test  car  for  weights  of 
the  O.  R.  &  N.  cars  of  '99  the  0.  S.  L.  car,  and  therefore  can- 
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not  recover  in  this  action.*'  And  again:  **I  instruct  you,  gen- 
tlemen of  the  jury,  that  if  you  find  that  the  plaintiff  refused  to 
accept  the  0.  R.  &  N.  car  No.  1140,  and  to  load  the  same  as  a 
test  car,  and  that  such  car  was  tendered  to  him  for  that  pur- 
pose by  the  defendant,  and  no  other  car  was  accepted  in  lieu  of 
such  car,  then  I  instruct  you  that  plaintiff  has  failed  to  comply 
with  the  stipulation,  and  you  must  find  for  the  defendant.  * ' 

These  instructions  proceed  on  the  theory  that  the  contract 
providing  a  method  for  the  settlement  of  the  dispute  between 
the  parties  as  to  the  quantity  of  beets  delivered  during  the 
year  1899  is  entire,  and  not  severable,  and  that  plaintiff  can- 
not recover  at  all  if  he  refused  to  accept  and  use  the  0.  R.  &  N. 
test  car  specified  therein.  This  is  an  erroneous  interpretation 
of  the  contract.  It  is  admitted  that  during  the  year  1899  the 
plaintiff  sold  and  delivered  to  the  defendant  thirty-three  car 
loads  of  beets,  and  that  it  agreed  to  pay  therefor  a  certain  stip- 
ulated price  per  ton.  Each  car  load  was  weighed  separately, 
and,  if  the  beets  on  any  one  car  weighed  more  than  the  quan- 
tity paid  for,  the  plaintiff  would  certainly  be  entitled  to  recover 
the  difference.  The  contract  now  under  consideration  was  en- 
tered into  between  the  parties  as  a  method  by  which  to  ascer- 
tain the  actual  weight  of  each  car  load  of  beets  delivered.  By 
its  terms  the  cars  were,  for  convenience,  divided  into  three 
classes,  to  wit,  ten  U.  P.,  fifteen  O.  S.  L.,  and  eight  0.  R.  &  N. 
cars,  a  certain  specified  car  of  each  class  being  selected  and 
agreed  upon  by  the  parties  as  a  means  by  which  to  ascertain 
the  number  of  tons  of  beets  shipped  by  that  class.  The  refusal 
of  the  plaintiff,  therefore,  to  accept  or  use  a  car  intended  as  a 
test  for  ascertaining  and  determining  the  number  of  tons  of 
beets  shipped  in  a  particular  class,  would  not  prevent  him  from 
recovering  whatever  might  be  due  on  the  shipments  made  by 
the  other  two  classes.  The  0.  R.  &  N.  car,  which  it  is  alleged 
he  refused  to  accept  and  use,  related  only  to  eight  of  the  thirty- 
three  car  loads  of  beets.  The  other  car  loads  belonged  to  the 
other  two  classes,  and  were  to  be  tested  or  measured  by  the  two 
test  cars  agreed  upon  by  the  parties  for  that  purpose.  The 
right  to  recover  on  one  class  is  not  dependent  on  the  right  to 
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recover  on  another.  The  plaintiflf  could  refuse  to  use  one  of 
the  test  cars  without  defeating  a  recovery  under  the  contract 
for  what  is  actually  due  him  for  beets  shipped  by  the  others, 
less  such  damages  as  the  defendant  may  have  suffered  by  such 
refusal.  The  beets  were  to  be  paid  for  by  the  ton,  and  when 
the  quantity  delivered  by  either  of  the  classes  of  cars  specified 
was  ascertained  the  contract  was  thereby  so  far  performed  that 
the  rights  and  obligations  of  the  parties  with  reference  to  such 
car  loads  were  fully  fixed  and  established.  Whether  a  contract 
is  entire  or  severable  is  a  question  of  construction,  depending 
upon  the  intention  of  the  parties,  to  be  ascertained  and  deter-^ 
mined  from  the  language  employed,  the  subject-matter,  and 
the  surrounding  circiunstances.  **If  the  part  to  be  performed 
by  one  party,'*  says  Mr.  Justice  Prim,  ** consists  of  several  dis- 
tinct and  separate  items,  and  the  price  to  be  paid  by  the  other 
is  apportioned  to  each  item  to  be  performed,  or  is  left  to  be 
implied  by  law,  such  a  contract  will  generally  be  held  to  be 
severable.  And  the  same  rule  holds  where  the  price  to  be  paid 
is  clearly  and  distinctly  apportioned  to  different  parts  of  what 
is  to  be  performed'*:  Tenny  v.  Mulvaney,  8  Or.  129,  137.  Ac- 
cepting these  well-recognized  rules  of  construction,  the  contract 
now  under  consideration  must  be  regarded  as  severable  and  not 
entire. 

Counsel  for  the  defendant  argue  that  in  making  the  contract 
the  parties  were  endeavoring  to  reach  an  equitable  basis  for  the 
settlement  of  the  dispute  then  existing  between  them,  and  that 
only  by  using  all  three  of  the  cars  coidd  a  general  average,  fair 
and  equitable  to  both  parties,  be  established.  But,  if  this  was 
the  intention  of  the  parties,  it  is  not  apparent  why  three  cars 
should  have  been  selected.  One,  or  at  most  two,  would  have 
been  sufiicient  to  accomplish  the  purpose  intended  in  such  case. 
Looking  at  the  contract  from  any  point  of  view,  it  is  suscepti- 
ble of  no  reasonable  interpretation  other  than  that  the  parties 
intended  to  select  a  test  car  for  each  of  the  classes  of  cars  used 
in  shipping  beets  during  the  year  1899,  and  that  the  selection 
of  one  did  not  depend  upon  the  selection  of  the  others. 

Attention  is  called  to  the  fact  that  it  appears  from  the  state- 
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ment  of  weights  of  the  several  car  loads  delivered  in  1899  that 
the  O.  R.  &  N.  car  mentioned  in  the  compromise  agreement  was 
the  smallest  of  that  class,  and  that  the  U.  P.  car  was  the  largest 
of  its  class,  and  it  is  argued  that  this  shows  an  intention  to 
make  the  selection  of  one  depend  upon  the  selection  of  the 
others.  But  this  argument  is  based  upon  resiilts  obtained  by 
weighing  iipon  scales  admitted  to  have  been  grossly  out  of 
order  and  incorrect,  and  therefore  not  reliable. 

It  follows  that  the  judgment  of  the  court  below  must  be 
reversed,  and  a  new  trial  ordered.  Reversed. 

Arsrued  25  NoTember;  decided  22  December,  1002. 

OBOSSEN  V.  GRAKBT. 

[70  Pac.  906.] 

Pleading — Effect  of  Evident  Clerical  Error. 

1.  Pleadings  must  be  construed  reasonably  with  a  view  to  Justice,  and 
where  a  clerical  error  has  been  made,  which  has  not  misled  the  opposite 
party,  It  should  not  be  allowed  to  defeat  the  evident  intent  of  the  pleader. 

Practice — Demurrer  or  Motion  to  Strike. 

2.  Where  a  pleading  contains  matter  that  may  be  material,  Joined  with 
clearly  Immaterial  or  incompetent  matter,  the  latter  should  be  segregated  by 
a  motion  to  strllce  out.  A  demurrer  is  not  the  proper  means  of  correcting  such 
a  pleading. 

Evidence — Dams — Ovbrflowinq  Land. 

3.  Evidence  of  acts  by  others  than  a  party  in  court,  offered  to  show  that 
the  results  claimed  did  not  result  from  the  acts  complained  of.  must  be 
similar  In  nature  and  extent  and  performed  under  similar  conditions  to  those 
on  which  the  action  is  based ;  thus,  in  an  action  for  overflowing  land  during 
certain  years  by  means  of  a  dam.  evidence  that  other  parties  maintained  a 
dam  at  the  same  place  during  prior  years,  and  that  no  damage  resulted,  but 
without  showing  that  such  dam  was  of  the  same  kind  or  height  as  that  main- 
tained by  defendant,  or  under  similar  conditions  of  weather  or  flood,  is  not 
competent. 

Triai. — Instructions — Immaterial  Error. 

4.  Only  material  errors  are  ground  for  reversal ;  so,  an  instruction  on  a 
point  that  the  Jury  did  not  consider,  even  if  erroneous,  is  harmless. 

Inktri'ctions  That  Assume  ('ontro^T!rtbd  Facts. 

5.  While  it  is  true,  generally  speaking,  that  a  Judge  should  not  assume  a 
disputed  point  as  proven  in  his  Instructions  to  the  Jury,  yet,  where  the  point 
has  been  admitted,  or  when  the  evidence  is  clear,  the  fact  may  be  assumed  to 
be  as  the  evidence  indicates,  and  instructions  framed  accordingly. 

I*REsrMPTioN  From  Evidence  N<>t  Brought  Up. 

6.  Where  not  all  the  evidence  Is  brought  before  the  appellate  court.  It  wlli 
be  presumed  that  whatever  facts  were  by  the  Instructions  assumed  to  have 
been  proven,  either  were  admitted  or  established  by  uncon  trover  ted  testimony. 
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Substantial  Effect  of  Inrtbuctions. 

7.  Where  the  gubstance  of  requested  instructions  is  glvfin,  the  refusal  to 
give  the  instructions  in  detail  Is  not  reversible  error. 

Limit  of  Cboss-Exami nation. 

8.  It  is  proper  to  prevent  a  cross-examination  from  extending  to  Issues 
irrelevant  under  the  pleadings ;  as,  for  example,  in  an  action  for  damages 
resulting  from  the  overflow  of  plalntlfTs  land,  the  refusal  to  permit  his  cross- 
examination  concerning  the  manner  in  which  he  Irrigated  his  land,  or 
whether  he  promised  his  tenant  to  protect  him  from  water  by  a  levee,  was 
not  error. 

Necessity  of  Exceptions  at  the  Trial. 

9.  An  exception  to  the  ruling  of  the  trial  court  In  giving  or  refusing 
instructions  Is  necessary  to  secure  a  review  of  such  ruling  on  appeal. 

Prom  Union :  Robert  Eakin,  Judge. 

This  action  was  commenced  May  20,  1901,  by  M.  S.  Crossen 
against  William  Grandy  to  recover  damages  for  alleged  in- 
juries to  real  property  occasioned  by  backwater.  The  com- 
plaint alleges  **  that  in  the  year  1897  the  plaintiflf,  together  with 
other  lands,  leased  from  Jacob  Newman,  the  owner  in  fee  of 
the  S.  E.  1/4  of  the  S.  E.  14  of  section  26,  township  3  south  of 
range  38  E.,  W.  M.,  for  the  term  of  five  years,  which  said  lease 
by  its  terms  included  the  five  years  commencing  with  the  year 
1897,  up  to  and  including  the  year  1901;'*  that,  under  and  by 
virtue  of  the  terms  of  such  lease,  plaintiff  has  ever  since  occu- 
pied and  made  an  effort  to  use  **said  land  for  raising  grain;*' 
that  it  was  valuable  for  that  purpose,  and  the  use  thereof  rea- 
sonably worth  the  sum  of  $5  an  acre  per  year ;  that  Ladd  Creek, 
a  natural  stream  of  water,  flows  near  by  and  adjacent  thereto, 
and  that,  at  all  the  times  allied  in  the  complaint,  defendant 
was  and  is  in  possession  and  the  reputed  owner  of  lands  on 
Ladd  Creek,  below  **the  34  acres  of  land  hereinbefore  de- 
scribed, and  leased  by  plaintiff  as  alleged ; ' '  that  in  1898  the 
defendant  constructed  a  dam  across  such  stream  on  his  land, 
w^hich  he  has  ever  since  maintained,  thereby  during  the  spring 
of  the  years  1898,  1899,  1900,  and  1901  causing  the  waters 
thereof  to  flow  back  upon,  overflow,  and  percolate  *  *  the  said  34 
acres  of  land  lea^sed  and  possessed  by  plaintiff  as  hereinbefore 
alleged,''  rendering  it  unfit  for  cultivation  and  valueless  to  the 
plaintiff;  '*that  at  the  time  this  plaintiff  leased  such  land,  in 
1897,  as  hereinbefore  alleged,"  thirty- four  of  the  forty  acres 
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described  were  overgrown  with  weeds  and  worthless  grass  and 
unfit  for  cultivation ;  that  plaintiff  was  compelled  to,  and  did 
break  up,  plow,  and  prepare  the  same  for  cultivation,  at  an  ex- 
pense of  $3  an  acre ;  that  the  reasonable  yearly  riental  value  of 
the  land  was  $5  an  acre ;  that,  by  reason  of  the  overflow  caused 
by  defendant's  dam,  the  plaintiff  was  unable  to  profitably  use 
the  same  during  the  year  1898,  and  was  therefore  damaged  in 
the  sum  of  $102,  the  cost  of  plowing,  and  $170  as  rental  value, 
amounting  in  the  aggregate  to  $272;  that  in  1899  plaintiff 
leased  the  land  to  one!  Porter,  but  on  account  of  the  defendant 's 
dam  it  was  again  inundated  and  overflowed,  and  he  was  com- 
pelled to,  and  did,  pay  Porter  $50  on  account  thereof,  and  was 
damaged  in  that  amount;  that  in  1900  he  again  prepared  the 
ground  for  cultivation,  at  a  cost  of  $51,  but  was  unable  to  use 
it  on  account  of  the  overflow  caused  by  defendant's  dam,  and 
was  thereby  damaged  in  the  sum  of  $5  an  acre,  the  reasonable 
rental  value  of  the  property,  in  addition  to  the  cost  of  prepar- 
ing it  for  cultivation,  amounting  in  the  aggregate  to  $221 ;  that 
in  the  spring  of  1901  he  again  plowed  and  prepared  the  same 
for  cultivation,  at  a  cost  of  $51,  but  was  prevented  from  using 
it  by  the  overflow,  and  was  damaged  for  that  year  in  the  sum 
of  $221.  A  demurrer  to  the  complaint  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action  was 
overruled,  and  defendant  answered,  denying  all  the  material 
allegations  of  the  complaint.  Upon  the  issues  joined,  a  trial 
was  had,  resulting  in  a  verdict  and  judgment  in  favor  of  the 
plaintiff  for  $100,  and  defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Ramsey  & 
Oliver,  with  an  oral  argument  by  Mr.  Turner  Oliver. 

For  respondent  there  was  a  brief  over  the  names  of  Eugene 
Ashwill  and  L.  A.  Esteb,  with  an  oral  argument  by  Mr.  Wood- 
son T.  Slater. 

Mb.  Justice  Bean,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

1.  It  is  first  insisted  that  the  demurrer  to  the  complaint 
should  have  been  sustained,  because  the  land  alleged  to  have 


Dec.  1902.]  Crossen  v.  Grandy.  285 

been  damaged  by  the  acts  of  the  defendant  is  not  sufficiently 
described.  The  allegation  is  **that  in  the  year  1897  the  plain- 
tiflF,  together  with  other  lands,  leased  from  Jacob  Newman,  the 
owner  in  fee  of  the  S.  E.  14  *'  etc.,  *  *  for  the  term  of  five  years. ' ' 
etc. ;  and  it  is  argued  that  this  is  simply  an  averment  that  New- 
man was  the  owner  in  fee  of  the  land  described,  and  not  that 
plaintiff  leased  it  from  him.  But  when  this  allegation  is  con- 
strued in  reference  to  and  in  connection  with  the  other  aver- 
ments of  the  complaint,  it  is  apparent  that  the  use  of  the  prepo- 
sition **of  *'  in  the  description  was  a  mere  clerical  error.  The 
property  is  repeatedly  referred  to  in  the  complaint  as  *'said 
land,"  **the  land  hereinbefore  described  and  leased  by  plain- 
tiff," **the  land  leased  and  possessed  by  plaintiff  as  herein- 
before alleged,"  and  **land  leased  in  1897,  as  hereinbefore 
alleged;"  thus  clearly  indicating  an  intention  on  the  part  of 
the  pleader  to  aver  that  plaintiff  was  in  possession  of  the  forty 
acres  particularly  described,  as  lessee  thereof.  The  purport  of 
the  entire  complaint  is  that  by  virtue  of  a  lease  for  the  term  of 
five  years  from  Newman,  the  owner  in  fee  of  the  land  def- 
scribed,  plaintiff  occupied  and  made  an  effort  to  use  and  culti- 
vate it  for  raising  grain  during  the  years  1898,  1899,  1900,  and 
1901,  but  was  prevented  from  successfully  doing  so  by  the 
water  of  Ladd  Creek  flowing  back  upon  and  overflowing  the 
same  because  of  a  dam  erected  and  maintained  by  the  defend- 
ant. This  is  a  sufficient  statement  of  a  cause  of  action,  espe- 
cially after  answer  and  judgment. 

2.  Objection  is  also  made  to  the  allegation  of  damages  for 
the  year  1901,  a  part  of  which  must  necessarily  have  accrued 
after  the  commencement  of  the  suit,  and  to  the  item  of  damages 
for  plowing  and  preparing  the  ground  for  cultivation  in  1898. 
But  neither  of  these  averments  rendered  the  complaint  vulner- 
able to  a  general  demurrer,  and  besides  there  is  nothing  in  the 
record  indicating  that  either  was  considered  as  a  factor  in  esti- 
mating the  damages  or  arriving  at  the  verdict.  If  the  allega- 
tions were  improper,  the  remedy  was  by  motion  to  strike  out, 
and  not  by  demurrer. 

3.  Williamson,  who  farmed  the  defendant's  land  in  the  year 
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1892,  and  Cotner,  who  farmed  it  in  1893  and  1894,  were  called 
as  witnesses  for  the  defendant,  who  offered  to  show  by  them 
that  they  each  maintained  a  dam  in  and  across  the  slough  or 
stream  on  defendant's  land  at  the  same  place  where  the  dam 
complained  of  by  the  plaintiff  is  situated,  and  that  the  dams 
so  maintained  by  them  did  not  cause  the  water  to  flow  back 
and  upon  the  land  now  occupied  by  the  plaintiff.  The  refusal 
of  the  court  to  permit  this  testimony  is  assigned  as  error.  The 
offer  to  prove  does  not  show  that  the  dams  maintained  by  Wil- 
liamson and  Cotner  were  of  the  same  kind  or  height  as  the  one 
complained  of,  nor  that  they  were  in  the  stream  at  flood  time. 
It  therefore  did  not  appear  that  the  general  conditions  were 
the  same  as  in  the  case  at  bar;  hence  there  was  no  error  in 
refusing  to  admit  the  testimony. 

4.  An  assignment  of  error  is  also  predicated  on  an  instruc- 
tion to  the  jury  that  if  defendant  obstructed  the  channel  of  the 
stream  on  his  land,  as  a  result  of  which  the  water  backed  up 
and  on  the  plaintiff's  land,  he  would  be  liable  for  at  least  nom- 
inal damages,  whether  actual  damages  resulted  or  not.  The 
contention  is  that  the  defendant  had  a  right  to  construct  and 
maintain  a  dam  on  his  own  land,  and  that,  if  by  reason  thereof 
plaintiff  was  damaged  by  backwater,  the  injury  was  consequen- 
tial and  indirect,  and  no  recovery  coiild  be  had  wnthout  proof 
of  actual  damages.  It  is  unnecessary  to  inquire  whether  this 
is  a  correct  view  of  the  law,  because  the  verdict  was  for  actual 
damages,  and  the  instruction  in  reference  to  nominal  damages, 
if  erroneous,  was  harmless. 

5.  It  is  next  insisted  that  the  court  erred  in  giving  instruc- 
tion number  two,  to  the  effect  that  if  the  water  was  backed  by 
defendant's  dam  onto  the  land  of  plaintiff,  and  he  was  thereby 
prevented  from  preparing  it  for  or  sowing  it  to  crops,  or,  when 
so  sown,  such  crops  were  destroyed  or  injured  on  account 
thereof,  plaintiff  would  be  entitled  to  recover  the  actual  dam- 
ages suffered  by  him,  because,  as  it  is  argued,  it  assumes  that 
plaintiff  had  and  was  in  possession  of  the  land  in  question,  and 
that  the  cropping  thereof  would  have  been  profitable,  both  of 
which  questions  were  issues  under  the  pleadings.     It  is  error 


Dec.  1902.]  Crossen  v.  Grand y.  287 

for  a  court,  in  instructing  a  jury,  to  aBsume  as  proven  a  fact  in 
issue  and  controverted:  State  v.  Bowker,  26  Or.  309  (38  Pac. 
124) ;  State  v.  Hatcher,  29  Or.  309  (44  Pac.  584).  But  where 
the  uncontradicted  evidence  is  clear  and  convincing,  or  where 
the  fact  is  admitted,  the  court  may  properly  assume  that  it  is 
true,  and  frame  an  instruction  accordingly:  State  v.  Morey, 
25  Or.  241  (35  Pac.  655,  36  Pac.  573) ;  11  Enc.  PI.  &  Pr.  131. 

6.  And  where  the  evidence  is  not  all  in  the  record,  it  will 
be  presumed  on  appeal  that  the  facts  assumed  by  the  court  in 
its  instructions  were  either  admitted  on  the  trial  by  the  parties, 
or  establislied  by  uncontradicted  evidence :  11  Enc.  PI'.  &  Pr. 
136 ;  DrinkotU  v.  Eagle  Mack,  Works,  90  Ind.  423.  The  tran- 
script in  this  case  does  not  purport  to  contain  a  complete  record 
of  the  trial,  or  of  all  the  evidence  given  therein ;  and  therefore, 
under  the  rule  referred  to,  the  court  will  presume  that  the 
instructions  were  based  on  facts  admitted  or  conclusively 
proved. 

7.  The  instructions  requested  by  defendant,  to  the  effect 
that  the  owner  of  a  dam  may  swell  the  water  in  the  channel  of 
a  stream  in  its  natural  state  to  his  neighbor's  line;  that,  in 
order  for  plaintiff  to  recover,  he  must  show  that  the  water  ac- 
tually flowed  back  upon  his  land  through  the  wrongful  act  of 
the  defendant ;  and  that,  if  the  land  was  injured  or  damaged 
by  water  from  the  south  or  southwest,  defendant  would  not  be 
liable  therefor,— were  given  in  substance  by  the  court  in  the 
following  instruction:  **But  the  burden  of  proof  is  on  the 
plaintiff  to  show  that  the  dam  of  defendant  did  back  the  water 
onto  and  over  the  land  of  plaintiff,  and  was  the  cause  of  the 
damages  of  which  he  complains,  before  he  is  entitled  to  recover 
any  actual  damages.  And  if  the  loss  of  the  use  of  the  land  was 
occasioned  by  water  from  any  other  source,  then  you  must 
find  for  defendant." 

8.  There  was  no  error  in  refusing  to  permit  the  cross-exam- 
ination of  the  plaintiff  concerning  the  manner  in  which  he  irri- 
gated his  land,  or  whether  he  promised  his  lessee.  Porter,  in 
1899,  that  he  would  protect  the  land  from  water  coming  from 
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the  south  by  a  levee.  These  were  matters  outside  of  the  issues, 
and  not  relevant  to  any  proper  inquiry  at  the  trial. 

9.  Instructions  numbers  three,  four,  and  five,  as  given,  are 
referred  to  in  the  brief,  and  discussed  at  some  considerable 
length,  but  the  bill  of  exceptions  does  not  show  that  the  giving 
of  any  of  them  was  excepted  to;  hence  they  present  no  ques- 
tions for  consideration  on  this  appeal.  The  judgment  of  the 
court  below  will  be  affirmed.  Affirmed. 

Argued  2  I>ecember ;  decided  20  December,  1002. 
,  WAITE  V.  WXLIilS. 

\W    182;  [70  Pac.  1034.] 

Plbadinq — Monet  Had  and  Received. 

1.  Under  the  general  rule  of  code  pleading  that  only  the  facta  concerning 
the  cause  of  action  need  be  stated,  It  is  no  longer  necessary,  In  actions  for 
money  had  and  received,  to  allege  any  fictitious  promise  to  pay. 

Decedent's  Estate — Nature  of  Attorney's  Emplotment. 

2.  Under  Section  1207  of  B.  ft  C.  Comp.,  providing  for  the  allowance  to 
an  executor  or  administrator  of  the  necessary  expenses  of  the  care  and  set- 
tlement of  an  estate,  the  employment  of  an  attorney  is  a  personal  matter, 
and  not  binding  on  the  estate,  though,  if  the  services  were  necessary,  the 
expense  may  be  allowed  in  the  final  settlement.  Of  course,  the  attorney  has 
no  lien  on  the  property  of  the  estate  for  his  services. 

Prom  Douglas :  James  W.  Hamilton,  Judge. 

This  is  an  action  by  F.  B.  Waite,  the  executor  of  the  last 
will  and  testament  of  Feudal  Sutherlin,  deceased,  against 
William  R.  Willis.  Among  other  things,  it  is  alleged  by  the 
complaint  **that  on  or  about  the  18th  day  of  September,  1901, 
the  above  named  defendant,  W.  R.  Willis,  received  and  had  for 

the  use  and  benefit  of  plaintiff,  from Crouch,  the  sum 

of  $334.05,  in  lawful  money  of  the  United  States."  Then  fol- 
low allegations  of  demand,  the  refusal  to  deliver,  etc.,  and  a 
prayer  for  judgment  for  the  sum  named.  To  this  the  defend- 
ant answered  that  he  is  an  attorney  duly  admitted  to  practice ; 
that  he  was  on  the  3d  day  of  September,  1901,  employed  and 
retained  by  plaintiff  as  executor  of  the  estate  of  Feudal  Suther- 
lin, deceased,  as  attorney  to  conduct  said  estate  to  final  settled 
ment ;  that  the  money  alleged  to  have  been  received  by  defend- 
ant was  collected  by  him  in  the  course  of  his  employment;  and 
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that  a  final  settlement  of  the  estate  has  not  been  effected^— and 
prays  the  dismissal  of  the  action.  A  general  demurrer  to  this 
answer  having  been  sustained,  a  demurrer  was  interposed  to 
the  complaint  and  overruled ;  and,  judgment  being  rendered  in 
plaintiff's  favor,  the  defendant  appeals.  Affibmsd. 

For  appellant  there  was  a  brief  over  the  names  of  William 
R.  Willis  and  Dexter  Rice,  with  an  oral  argument  by  Mr.  Rice. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr,  Oliver  Perry  Coshow. 

Mb.  Justice  Wolverton,  after  stating  the  facts,  delivered 
the  opinion  of  the  court 

1.  A  question  of  practice  is  suggested  at  the  outset,  to  the 
effect  that  by  demurring  to  the  complaint  the  defendant  waived 
his  plea  in  abatement;  but  it  will  be  more  satisfactory  to  reach 
a  conclusion  upon  the  sufficiency  of  the  complaint,  on  the  one 
hand,  and  that  of  the  answer,  on  the  other,  and  thereby  finally 
settle  the  controversy.  The  specific  objection  to  the  complaint 
is  that  it  does  not  appear  therefrom  that  the  defendant  has 
money  in  his  hands  belonging  to  plaintiff.  By  a  slight  transpo- 
sition  of  the  phraseology,  which  will  indicate  more  clearly  the 
idea  of  the  pleader,  it  alleges  that  the  defendant  had  and  re- 
ceived from  one  Crouch  $334.05,  in  lawful  money  of  the  United 
States,  to  the  use  and  benefit  of  plaintiff.  Formerly  it  was 
essential,  in  a  count  for  money  had  and  received,  to  employ  the 
fiction  of  a  promise,  but  this  is  no  longer  required  under  the 
Code.  The  facts  should  now  be  stated  out  of  which  the  cause 
of  action  arose,  and  the  law  will  imply  the  promise :  Hammer 
V.  Downing,  39  Or.  504,  520,  521  (64  Pac.  651,  65  Pac.  17,  990, 
67  Pac.  30).  The  complaint  in  question  shows  from  whom  de- 
fendant received  the  moneys  and  to  and  for  whose  use  and 
benefit  it  was  received,  namely,  that  of  the  plaintiff.  This  indi- 
cates whose  money  it  was,  and  the  law  implies  the  requisite 
promise  on  the  part  of  the  defendant  to  render  him  liable  to  a 
money  judgment:  14  Enc.  PI.  &  Pr.  53 ;  Stewart  v.  Phy,  11  Or. 
335  (3  Pac.  443) ;  Betts  v.  Bache,  14  Abb.  Prac.  279.  The  com- 
plaint is  therefore  sufficient. 
tf  Ob.— 19 
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2.  The  answer  we  deem  defective  in  statement,  but,  waiving 
that,  we  are  of  the  opinion  the  defendant  has  no  legal  basis 
upon  which  to  found  his  defense.  He  was  employed  by  the 
executor  while  administering  the  estate,  and  is  not  entitled  to 
an  attorney's  lien  for  services  rendered  in  that  capacity  upon 
the  money  or  property  of  the  estate  coming  into  his  hands  pro- 
fessionally. An  executor  or  administrator  may  be  allowed  all 
necessary  expenses  incurred  in  the  care,  management,  and  set- 
tlement of  an  estate,  including  reasonable  attorney's  fees  in 
any  necessary  litigation  or  matter  requiring  legal  advice  or 
counsel :  B.  &  C.  Comp.  §  1207.  Under  this  statute  the  employ- 
ment of  an  attorney  by  an  executor  is  a  personal  matter,  in  no 
way  binding  upon  the  estate.  However,  if  the  services  are 
necessary,  the  executor  or  administrator  may  be  allowed  out 
of  the  estate  a  sufficient  amount  to  compensate  him  for  such 
employment:  McCullough's  Estate,  31  Or.  86  (49  Pac.  886). 
The  attorney,  therefore,  having  no  claim  against  the  estate, 
can  have  no  lien,  under  the  statute,  upon  the  property  belong- 
ing thereto:  De  Lamater  v.  McCaskie,  4  Dem.  Sur.  549.  It 
follows  that  the  matter  sought  to  be  interposed  as  a  defense  is 
inadequate  and  insufficient  for  the  purpose,  and  the  judgment 
must  be  affirmed.  Affirmed. 

-—-I  Argued  2  December ;  decided  29  December,  1902. 

|{^     4fiS|  DEAN   u.  DBAN. 

1^ ^  [70  Pac.  1039.] 

Relative  Mental  Capacitt  for  Required  Deeds  and  Wills. 

1.  A  greater  degree  of  mental  capacity  iB  required  to  make  a  contract  or 
deed  than  to  execute  a  will. 

Mental  Capacity  to  Execute  Deed. 

2.  A  deed  by  a  woman  of  seventy-three  to  her  son  will  not  be  set  aside  for 
mental  incapacity  where  the  evidence  shows  that  she  possessed  sufficient 
Intelligence  without  prompting  to  remember  those  who  should  have  been  the 
objects  of  her  bounty,  to  comprehend  the  extent  of  her  property,  and  to  realise 
for  an  appreciable  length  of  time  that  the  execution  of  the  deed  to  her  sen 
would  prevent  an  equal  distribution  of  her  estate. 

From  Jackson :  Hiero  K.  Hanna,  Judge. 
Suit  by  B.  W.  Dean  and  others  against  Ralph  Dean  and  wife 
to  set  aside  a  deed,  in  which  plaintiffs  failed  and  appealed. 

Affirmed. 
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For  appellants  there  was  a  brief  and  an  oral  argument  by 
Mr.  William  M.  Colvig  and  Mr.  A.  Evan  Reames. 

For  respondents  there  was  a  brief  over  the  names  of  J.  R. 
Neil,  Charles  Prim  and  Frank  R.  Neil,  with  an  oral  argument 
by  Mr.  James  R.  Neil. 

Mr.  Chief  Justice  Moore  delivered  the  opinioiu 

This  is  a  suit  to  set  aside  a  deed  to  certain  real  property  in 
Jackson  County,  Oregon,  executed  February  7,  1900,  to  the  de- 
fendant Ralph  Dean,  by  his  mother,  Anna  Dean,  who  died 
intestate  in  said  county  October  24th  of  that  year,  leaving  as 
her  heirs  the  plaintiffs  and  said  defendant.  It  is  alleged  in  the 
complaint,  in  effect,  that  at  the  time  the  deed  was  made  Mrs. 
Dean  was  dangerously  sick,  rendering  her  infirm  in  mind,  and 
unable  to  resist  the  undue  influence  of  her  son  Ralph  and  his 
wife,  the  defendant  Olive  Dean,  who,  taking  advantage  of  her 
incapacity,  unlawfully  induced  her  to  make  said  deed  in  fraud 
of  the  rights  of  plaintiffs.  The  answer,  after  denying  the  mar 
terial  allegations  of  the  complaint,  avers  that  in  February, 
1882,  Ralph,  having  attained  his  majority,  entered  into  a  con- 
tract with  his  mother,  then  a  widow,  whereby  he  agreed  to  live 
with,  care  for,  and  assist  her  in  managing  her  property  during 
her  natural  life,  in  consideration  of  which  she  agreed  to  convey 
the  greater  part  of  her  real  estate  to  him ;  and  that  he  had 
faithfully  kept  his  part  of  the  agreement,  to  the  satisfaction  of 
his  mother,  who  executed  to  him  a  deed  of  the  premises.  The 
reply  having  put  in  issue  the  allegations  of  new  matter  in  the 
answer,  a  trial  wajs  had,  resulting  in  a  decree  dismissing  the 
suit,  and  plaintiffs  appeal. 

An  e;camination  of  the  testimony  shows  that  Anna  Dean  and 
her  husband,  N.  C.  Dean,  took  up  a  donation  land  claim  in  said 
county,  the  north  half  of  which  was  granted  to  him  and  the 
south  half  to  her.  Mr.  Dean  died  intestate  June  4,  1876,  seized 
of  his  part  of  said  claim  and  of  other  real  property,  all  of 
which  was  mortgaged  to  secure  the  sum  of  $2,800.  He  left 
surviving  him,  besides  his  wife,  his  sons,  Brad  \V.,  Robert  H., 
and  Ralph  F.  Dean,  and  hijs  daughters.  Sherry,  now  Mrs.  Ro- 
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denberger,  and  Clara,  now  Mrs.  Parra.  After  the  death  of  her 
husband,  Mrs.  Dean,  with  the  aid  of  her  children,  paid  off  said 
mortgage,  and  the  real  property  belonging  to  his  estate  was,  on 
September  25,  1899,  divided  among  his  sons  and  daughters  by 
deeds  of  partition.  Brad  lived  on  the  home  place,  and  assisted 
his  mother  in  its  management  until  July, -1886,  when  he  was 
elected  sheriff,  and  at  the  close  of  his  term  of  oflSce  in  1888  he 
returned,  and  was  permitted  by  her  to  move  an  old  house  upon 
her  land,  in  which  he  lived,  improving  a  part  of  the  premises, 
until  his  removal  to  Curry  County  in  1899.  Robert  lived  with 
his  mother  until  1878,  when,  having  married,  he  built  a  house 
on  fifty-five  acres  purchased  from  her,  where  he  remained  until 
1885,  at  which  time  he  went  to  Grant's  Pass,  where  he  died 
February  7,  1900.  The  defendant  Ralph  went  to  Jacksonville, 
February  5,  1900,  where  he  engaged  R.  S.  Dunlap,  a  justice  of 
the  peace,  and  J.  R.  Neil,  an  attorney,  to  go  the  next  day  to 
his  mother's,  to  take  her  affidavit  to  a  pension  voucher,  and  to 
see  to  the  proper  execution  and  acknowledgment  of  her  deed 
conveying  her  real  property  to  him.  Dunlap  and  Neil,  on  ac- 
count of  the  inclemency  of  the  weather,  did  not  go  when  they 
were  expected,  but  went  February  7,  1900,  arriving  about  2 
o'clock  in  the  afternoon,  soon  after  a  message  was  received  an- 
nouncing the  death  of  Robert  H.  Dean.  Neil,  as  defendant's 
witness,  testifies  that  he  found  Mrs.  Dean  lying  on  the  bed 
reading,  who  informed  him  of  the  sad  news  just  received ;  that, 
having  read  the  deed  to  her,  she  took  and  read  it  herself,  say- 
ing it  was  all  right;  then  arose,  went  to  a  table,  signed  the 
instrument,  and  acknowledged  its  execution  to  Dunlap,  remark- 
ing to  the  latter  that  she  had  done  what  she  had  long  intended 
to  do,  and  that  it  would  now  be  off  her  mind. 

Much  testimony  was  taken  concerning  Mrs.  Dean's  alleged 
purpose  and  agreement  to  convey  her  property  in  the  manner 
indicated,  and  her  mental  condition  at  the  time  she  made  the 
deed,  a  summary  of  which  shows  that  for  more  than  eighteen 
years  prior  thereto  her  son  Ralph  lived  with  her,  after  attain- 
ing his  majority,  and  that  she  told  many  persons  she  intended 
to  convey  to  him  her  old  home  place;  but  the  number  of  acres 
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which  he  was  to  receive  is  not  disclosed,  the  plaintiffs  contend- 
ing that  he  was  only  to  have  the  house  and  bam  and  a  small 
tract  upon  which  they  were  erected,  including  a  spring  thereon, 
which  rendered  the  premises  quite  valuable.  Ralph,  however, 
insists  that,  in  consideration  of  his  care  of  his  mother,  he  was 
to  receive  the  land  so  conveyed  to  him.  Mrs.  Dean,  though  hard 
of  hearing,  usually  enjoyed  good  health,  possessed  a  strong 
will,  delighted  in  asserting  and  maintaining  her  own  opinions, 
was  a  successful  manager  of  her  farm,  and  could  not  be  influ- 
enced by  any  one.  At  the  time  the  deed  was  made  she  was 
about  seventy-three  years  old,  but,  having  suffered  an  attack  of 
dysentery  in  October,  1899,  whicTi  lasted  about  five  weeks,  it  is 
maintained  by  plaintiff's  counsel  that  in  consequence  thereof 
her  mind  was  so  impaired  that  she  was  not  competent  to  enter 
into  a  contract,  and  that  the  court  erred  in  not  setting  her  deed 
aside.  Mrs.  Dean  retained  a  vivid  recollection  of  the  events  of 
her  earlier  life,  but  her  memory  of  the  things  that  had  recently 
transpired  was  faulty,  and  she  would  repeat  in  a  short  time 
remarks  uttered  by  her  and  questions  that  she  had  asked.  In 
a  letter  written  by  Ralph  to  his  brother  Brad  April  27,  1900, 
in  speaking  of  their  mother,  he  says:  ^^Ma  is  getting  along  as 
well  as  could  be  expected.  She  is  quite  childish,  though.''  The 
defendant  Olive  Dean,  Ralph's  wife,  at  the  same  time  wrote  a 
letter  to  Brad's  wife,  in  which  she  says,  referring  to  their 
mother-in-law :  ^  ^  Grandma  is  up  and  liround  all  the  time  now. 
She  isn't  very  stout,  but  I  expect  she  is  as  well  as  she'll  ever 
be.  There  is  quite  a  change  in  her.  She  is  just  like  a  child, 
and  don't  get  interested  in  anything  any  more.  She  is  quite 
easy  to  care  for  now.  Everything  we  do  for  her  is  just  right. 
She  doesn't  get  mad  like  she  used  to.  I  don't  think  she  has 
been  angry  since  she  got  sick. ' '  In  another  letter,  written  July 
8,  1900,  by  her  to  the  same  person,  in  alluding  to  Mrs.  Dean's 
mental  condition,  she  says:  ^^She  is  awfully  childish,  and  just 
worries  all  the  time.  She's  very  absent-minded.  She  don't 
remember  anything  you  tell  her  more  than  five  minutes.  Every 
morning  last  week,  when  she'd  get  up,  she'd  want  to  know  if  it 
was  Sunday."    It  will  be  remembered  that  these  letters  were 
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written  after  the  deed  was  made.  The  testimony  of  several 
witnesses,  however,  shows  that  in  the  fall  of  1899  Mrs.  Dean's 
memory  began  to  fail,  and  Ralph,  at  the  suggestion  of  his  sis- 
ter, Mrs.  Farra,  called  upon  a  physician  who  had  waited  upon 
his  mother,  and,  having  told  him  that  it  was  thought  her  mind 
was  affected,  the  doctor  gave  him  a  prescription  for  her  gen- 
eral health,  telling  him  that  her  mind  was  as  sound  as  that  of 
any  other  old  person.  Dr.  Jones,  who  visited  Mrs.  Dean  about 
ten  times  during  her  illness  in  1889,  says  her  mental  faculties 
were  good ;  stating  that  she  was  not  so  childish  as  is  usual  with 
persons  of  her  age.  He  says,  however,  that  in  her  last  sickness, 
in  the  fall  oif  1900,  she  was  very  childish.  Dr.  Shearer  visited 
Mrs.  Dean  in  October,  1899,  and  states  that  he  thinks  she  was 
competent  to  transact  business.  John  W.  Barksdell,  a  witness 
for  defendant,  testifies  that  Mrs.  Dean  told  him  in  1890  that 
her  part  of  the  place  should  go  to  Ralph,  and  that  on  Septem- 
ber 10, 1900,  she  told  witness  that  this  son  was  going  to  have  all 
her  property,  and  that  in  answer  to  his  remark  that  the  matter 
might  be  deferred  until  it  was  too  late  she  replied  "I'll  fool 
you." 

It  is  impossible  to  reconcile  the  conflicting  opinions  of  the 
witnesses  called  to  testify  concerning  Mrs.  Dean's  mental  con- 
dition on  February  7,  1900,  when  she  executed  the  deed  to 
Ralph,  except  that  there  is  little  controversy  in  respect  to  her 
memory,  nearly  all  the  witnesses  agreeing  that  she  could  not 
remember  the  things  that  were  daily  trani^iring,  and  would 
repeat  her  inquiries  in  relation  thereto  at  frequent  intervals, 
but  as  to  those  events  that  occurred  when  she  first  settled  on 
her  donation  land  claim  she  remembered  the  entire  particulars. 
As  tending  to  show  that  she  never  meant  to  convey  all  her 
property  in  the  manner  in  which  it  was  disposed  of,  her  son 
Brad  testifies  that  when  he  returned  to  her  place  at  the  close  of 
his  term  of  office  she  permitted  him  to  move  an  old  house  upon 
her  land,  agreeing  to  convey  to  him  a  part  thereof;  and,  to 
show  that  Ralph  made  no  claim  to  the  premises  which  he  im- 
proved, he  testifies  that  this  brother  made  no  objection  thereto. 
Mrs.  Elizabeth  Kinney   (defendants'  witness)   testified  that* 
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when  Brad  was  preparing  to  move  to  Curry  County  his  mother 
bought  the  house  from  him,  saying  t#  her  that  she  did  not 
intend  that  any  stranger  should  move  on  the  place,  or  permit 
them  to  bother  Ralph  in  any  manner,  when  she  was  gone. 
Brad,  as  a  witness  in  his  own  behalf,  in  rebuttal,  says  that  he 
had  an  agreement  with  his  mother  whereby  she  was  to  pay  him 
$225  for  his  improvements,  but  that,  having  paid  him  only 
$45,  she  agreed  to  convey  to  his  two  daughters  ten  or  twelve 
acres  each.  The  testimony  shows  that  Ralph  never  told  his 
brother,  Brad,  nor  his  sisters,  that  he  had  the  deed  in  question 
until  after  his  mother's  death;  the  sisters  testifying  that,  if 
they  had  been  consulted  about  the  conveyance,  they  would  have 
interposed  objections  thereto.  Such  declarations  are  in  the 
nature  of  cumulative  testimony,  for,  having  joined  as  plaintiffs 
in  the  suit  to  set  aside  the  deed,  it  is  reasonable  to  infer  that 
they  would  have  protested  against  its  execution.  It  may  have 
been  that  Ralph's  failure  to  inform  his  brother  and  sisters  of 
his  having  secured  the  deed,  and  of  his  mother's  covert  remark 
to  the  witness  Barksdell  that  **I'll  fool  you,"  were  designed  to 
prevent  the  objections  adverted  to  until  after  her  death.  So, 
too,  the  declaration  she  made  in  April,  1900,  to  plaintiffs'  wit- 
ness, J.  C.  Slagle:  ** Don't  you  think  Ralph  and  Ollie  want  me 
to  deed  them  my  place.  I  would  be  a  big  fool.  Ralph  might 
die  first,  and  Ollie  could  kick  me  out,  "—may  have  been  uttered 
in  pursuance  of  her  plan  to  avoid,  during  her  life,  any  contro- 
versy with  her  children  about  the  deed  she  executed  to  her  son 
as  a  reward  for  his  faithful  service.  Ralph,  as  a  witness  in  his 
own  behalf,  testifies  that  in  February,  1882  his  mother  told  him 
that  if  he  would  remain  with  her,  and  care  for  her  place,  she 
would,  deed  to  him  the  property  before  she  died ;  and  that  he 
accepted  the  offer,  and  faithfully  kept  his  part  of  the  agree- 
ment;^ and  that  on  February  7,  1900,  she,  in  consideration 
thereof,  executed  the  deed  to  him.  He  also  says  that  about  two 
weeks  prior  thereto  his  mother  told  him  she  desired  him  to 
have  the  land,  and  requested  him  to  see  that  the  deed  was  all 
right,  and  that  in  pursuance  thereof  he  employed  Neil  to  pre- 
pare it.     He  is  corroborated  by  the  testimony  of  his  wife  in 


296  Dean  v.  Dean.  [42  Or. 

relation  to  Mrs.  Dean  having  requested  him  to  have  the  deed 
prepared,  and  that  she  ^ould  execute  it.  As  tending  to  show 
that  Mrs.  Dean  was  not  conscious  of  the  execution  of  the  deed, 
her  daughter  Mrs.  Parra  testifies  that  in  August,  1900,  and 
once  thereafter,  her  mother  desired  her  to  write  to  her  brother 
Brad  requesting  him  to  come  and  fix  up  her  business,  and  that 
the  witness,  not  knowing  that  the  deed  had  been  made,  prom- 
ised to  comply  with  her  mother's  wishes.  The  testimony  shows 
that  Mrs.  Dean  did  not  convey  all  her  real  property  to  Ralph, 
and  that  she  died  possessed  of  certain  personal  property, 
including  the  sum  of  $400  in  money,  which  was  divided  among 
her  children,  so  that  her  request  to  have  her  son  Brad  arrange 
her  business,  if  it  could  be  construed  as  evidence  of  a  purpose 
to  make  a  will,  shows  that,  notwithstanding  the  execution  of 
the  deed,  she  possessed  property  upon  which  her  testament,  if 
executed,  could  have  operated. 

We  believe  the  foregoing  is  a  fair  statement  of  the  testi- 
mony, which  hsa  been  examined  with  much  care,  and  the  ques- 
tion to  be  determined  from  its  consideration  is  whether  Anna 
Dean,  at  the  time  she  executed  the  conveyance  to  her  son,  pos- 
sessed sufficient  intelligence  to  understand  fully  the  nature  and 
effect  of  the  transaction.  It  clearly  appears  that  she  was  at 
all  times  able  to  converse  rationally  upon  all  subjects,  and 
though,  in  consequence  of  her  defective  hearing,  it  was  diffi- 
cult for  strangers  to  make  her  understand  all  that  was  said, 
she  was  a  great  reader,  and  took  delight  in  perusing  the  news- 
papers. She  was  a  pioneer  of  Southern  Oregon,  and  retained 
to  the  last  a  vivid  recollection  of  the  hardships  that  the  early 
settlers  of  this  state  endured,  and  cherished  the  friendship  that 
common  privation  and  danger  seemed  to  enkindle  in  the  minds 
of  these  sturdy  people.  She  could  not  remember,  however,  the 
events  that  transpired  in  the  last  year  of  her  life ;  her  failure 
in  this  respect  becoming  noticeable  just  before  her  illness  in 
October,  1899.  A  defect  of  memory  is  probably  the  first  evi- 
dence of  an  impairment  of  the  mental  faculties.  Impressions 
made  upon  the  mind  are  deep  and  lasting  or  shallow  and  tran- 
sitory, just  in  proportion  to  the  degree  of  attention  which  a 
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person  gives  to  the  facts  perceived  or  to  the  truths  conceived. 
To  direct  the  attention  in  a  particular  channel,  or  to  keep  it 
concentrated  for  a  reasonable  time  upon  a  given  subject, 
requires  an  exercise  of  the  will,  which  makes  impressions  upon 
the  mind  that  are  reproduced  by  the  association  of  ideas;  and, 
as  the  inability  to  recall  these  sensations  and  reflections  evi- 
dences a  want  of  power,  so  the  condition  of  the  memory  is 
usually  the  index  of  the  mental  status  of  every  person.  No 
human  faculty  is  probably  so  susceptible  to  development  as  the 
memory,  but  to  attain  distinction  in  this  direction  requires  con- 
stant practice,  which  presupposes  an  exercise  of  will  power.  It 
has  been  observed  by  those  who  have  given  the  subject  careful 
consideration  that  the  person  who  cannot  write  usually  retains 
a  better  knowledge  of  the  details  of  a  business  transaction  than 
one  who  commits  the  general  outlines  thereof  to  paper,  and 
this  is  so  because  the  former  must  necessarily  rely  upon  his 
memory,  while  the  latter  depends  upon  his  memoranda.  A 
failure  of  the  memory  to  recall  perceptions  and  conceptions, 
resulting  either  from  age,  debility,  or  injury,  evidences  an  imi- 
pairment  of  the  receptive  properties  of  the  mind,  after  which 
the  degree  of  memory  remaining  is  the  criterion  of  mental 
capacity.  This  being  so,  the  question  recurs  whether  Mrs. 
Dean,  on  February  7,  1900,  possessed  sufficient  intelligence  to 
enable  her  to  enter  into  a  valid  contract.  *  *  The  failure  of  mem- 
ory," says  Mr.  Justice  Trunkey  in  Wilson  v.  Mitchell,  101  Pa. 
495,  **is  not  sufficient  to  create  an  incapacity,  unless  it  be  total, 
or  extend  to  his  immediate  family  or  property.  The  want  of 
recollection  of  names  is  one  of  the  earliest  symptoms  of  the 
decay  of  the  memory ;  but  this  failure  may  exist  to  a  very  great 
degree,  and  yet  *the  solid  power  of  understanding'  remain." 

In  Camagie  v.  Diven,  31  Or.  366  (49  Pac.  891),  a  grantor  of 
real  property,  eighty-three  years  old,  having  died  the  next  day 
after  executing  the  deed  thereof,  his  heirs  instituted  a  suit  to 
set  aside  the  conveyance,  alleging  in  the  complaint  **that  prior 
to  the  time  of  his  death  and  immediately  before  said  time"  he 
was  feeble  in  body  and  mind,  occasioned  by  his  extreme  age, 
and  unable  intelligently  to  enter  into  a  contract,  or  to  perform 
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any  business.  A  demurrer  to  the  complaint  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  suit  hav- 
ing been  sustained,  and  the  suit  dismissed,  the  plaintiffs  ap- 
pealed, and  in  affirming  the  decree  it  was  said:  ** Capacity  to 
convey  real  property  must  be  equivalent  to  ability  to  devise 
the  same,  in  which  case  the  state  of  the  testator's  mind  is  deter- 
mined by  its  condition  at  the  time  the  instrument  was  exe- 
cuted.*' The  language  thus  quoted  was  used  by  way  of  argu- 
ment to  show  that  it  was  essential  to  aver  in  the  complaint  the 
condition  of  the  grantor's  mind  at  the  time  he  executed  the 
deed,  and  allege  at  least  a  state  of  mental  weakness  which 
negatived  every  inference  of  capacity  to  make  a  testamentary 
disposition  of  his  property. 

1.  It  is  a  well-settled  rule,  upheld  by  numerous  adjudica- 
tions, that  it  requires  a  greater  degree  of  mental  capacity  to 
make  a  contract  than  it  does  to  execute  a  will:  1  Underbill, 
Wills,  §  89;  Kerr  v.  Lunsford,  31  W.  Va.  659  (8  S.  E.  493, 
2  L.  R.  A.  668) ;  Harrison  v.  Rowan,  3  Wash.  C.  C.  580  (Fed. 
Gas.  No.  6141). 

2.  In  Delafield  v.  Parish,  25  N.  Y.  9,  the  court,  in  discussing 
testamentary  discernment  and  efficient  recollection,  say:  **We 
have  held  that  it  is  essential  that  the  testator  has  sufficient 
capacity  to  comprehend  perfectly  the  condition  of  his  prop- 
erty, his  relations  to  the  persons  who  were,  or  should,  or  might 
have  been,  the  objects  of  his  bounty,  and  the  scope  and  bearing 
of  the  provisions  of  his  will.  He  must,  in  the  language  of  the 
cases,  have  sufficient  active  memory  to  collect  in  his  mind,  with- 
out prompting,  the  particulars  or  elements  of  the  business  to  be 
transacted,  and  to  hold  them  in  his  mind  a  sufficient  length  of 
time  to  perceive  at  least  their  obvious  relations  to  each  other, 
and  be  able  to  form  some  rational  judgment  in  relation  to 
them.  A  testator  who  has  sufficient  mental  power  to  do  these 
things  is,  within  the  meaning  and  intent  of  the  statute  of  wills, 
a  person  of  sound  mind  and  memory,  and  is  competent  to  dis- 
pose of  his  estate  by  will."  We  think  that,  notwithstanding 
Mrs.  Dean's  memory  of  recent  events  was  faulty,  the  prepon- 
derance of  the  testimony  conclusively  shows  that  she  possessed 
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sufficient  intelligence,  without  prompting,  to  remember  those 
who  should  have  been  the  objects  of  her  bounty,  to  comprehend 
the  extent  and  character  of  her  property,  and  to  realize  fbr  a 
sufficient  length  of  time  that  the  execution  of  the  deed  to  her 
son  would  necessarily  deprive  her  other  children  of  an  equal 
distribution  of  her  estate,  and,  in  our  opinion,  she  possessed 
what  is  denominated  an  ** active  memory,"  rendering  her  com- 
petent to  enter  into  a  contract.  Though  Ralph  lived  with  and 
cared  for  his  mother,  who  was  well  advanced  in  years,  no  evi- 
dence was  offered  tending  to  show  that  he  in  any  manner  tried 
to  prevent  her  from  seeing  or  conversing  with  her  other  chil- 
dren ;  and,  while  he  did  not  divulge  to  them  the  fact  that  he  had 
secured  her  deed,  such  secrecy  and  the  amicable  relations  exist- 
ing between  him  and  her  may  have  been  circumstances  froQi 
which  his  domination  over  her  might  be  inferred.  Such  condi- 
tions, however,  do  not  conclusively  establish  the  exercise  of  un- 
due influence :  1  Underbill,  Wills^  §  131.  Every  inference  of 
that  character  is  dispelled  by  what  we  deem  to  be  the  weight 
of  testimony,  which  shows  that  Mrs.  Dean  executed  the  deed 
to  her  son  in  consideration  of  his  many  years  of  faithful  and 
loving  care  of  her,  and  in  pursuance  of  her  indomitable  will  to 
effectuate  her  agreement  with  him,  and  in  conformity  with  her 
previously  expressed  opinion  to  reward  him  for  such  service. 
There  being  no  evidence  of  undue  influence,  it  follows  that  the 
decree  is  affirmed.  AppmMED. 

Decided  29  December,  1902. 
WIIiIiIAMS  V.  WILSON. 

I    An      AQQ 
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MOBTGAOB  FOBECIiOSUBB EFFECT  ON  LlEN  HOLDERS  WlIO  ARB  PaBTIBS.* 

A  mortgage  foreclosure  decree  under  B.  &  C.  Comp.  ff  423,  427.  concludes 
all  parties  to  the  case  as  to  all  rights  asserted  therein,  and  merges  them  into 
the  decree.  Thereafter  any  right  asserted  in  such  foreclosure  case  can  be 
enforced  only  through  the  decree  therein.    The  effect  of  this  is  to  prevent  a 


*NoTE. — Who  May  Redeem  From  an  Execution  Sale  is  the  subject  of  a 
footnote  to  Ham  y.  Indianapolis  Hat,  Bank,  21  Am.  St.  Rep.  243 ;  and  the 
effect  of  redeeming  from  such  a  sale  is  annotated  with  Flanders  y.  Aumack, 
67  Am.  St.  Rep.  510-517. 

The  Right  to  Redeem  From  a  Foreclosure  Sale  is  annotated  with  the  case 
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Judgment  Hen  creditor  from  Issuing  an  ezecatlon  on  a  Judgment  that  he  has 
pleaded  and  had  recognized  in  a  suit  foreclosing  a  prior  mortgage,  and  there- 
under selling  the  mortgaged  land  after  it  has  been  redeemed  by  a  grantee  of 
the  mortgagor  who  purchased  subsequent  to  the  rendition  of  the  decree. 

The  following  is  an  application  of  the  foregoing  rule  to  this  case:  The 
owner  of  mortgaged  premises  conveyed  them  to  a  third  party,  who  did  not  at 
once  record  his  deed.  Thereafter  the  mortgage  was  foreclosed  and  the  prop- 
erty sold  under  the  decree,  and  in  this  suit  the  owner  of  a  Judgment  appeared 
as  a  defendant,  and  procured  an  adjudication  that  the  proceeds  of  the  sale, 
after  satisfying  prior  liens,  should  be  applied  to  the  payment  of  his  Judgment. 
Afterward  the  purchaser  of  the  land  recorded  his  deed  and  redeemed  the  prem- 
ises. Subsequently  the  Judgment  lien  creditor,  the  property  not  having  sold  for 
enough  to  satisfy  his  claim.  Issued  execution  and  levied  it  on  the  land.  Held, 
that  the  purchaser  is  to  be  considered  as  such  only  from  the  time  that  he 
recorded  his  deed ;  and  that  the  Judgment  creditor's  rights  under  hts  original 
Judgment  became  merged  into  the  foreclosure  decree,  and  were  exhausted  by 
the  sale  thereunder  as  to  the  property  sold,  and  that  the  execution  should  be 
recalled. 

From  Wasco:  W.  L.  Bradshaw,  Judge. 

This  is  a  suit  by  George  H.  Williams  against  W.  H.  Wilson 
and  Robert  Kelly  to  enjoin  the  sale  of  real  property  under  an 
execution  issued  on  a  judgment  against  the  plaintiff's  grantor. 
The  facts  are  that  on  January  17,  1893,  0.  D.  Taylor  mort- 
gaged the  property  in  question  to  William  H.  Wilson,  and  on 
the  27th  of  the  following  July  conveyed  it  to  the  plaintiff,  but 
the  deed  therefor  was  not  recorded  until  the  27th  of  July,  1895. 
In  March,  July,  and  October,  1894,  one  Joseph  A.  Johnson 
recovered  judgments  against  Taylor  for  $1,600,  $1,645,  and 
$1,841.71,  respectively,  and  in  April,  1894,  Caroline  Breese 
recovered  a  judgment  against  him  for  $1,107.50,  which  she 
assigned  to  Johnson.  At  the  time  the  judgments  were  recov- 
ered by  Johnson,  he  had  no  notice  or  knowledge  that  plaintiff 
had  or  claimed  any  interest  in  the  mortgaged  premises,  and 
knew  nothing  of  the  deed  until  it  was  recorded.  On  November 
16,  1894,  J.  C.  Flanders,  the  assignee  of  the  mortgage,  com- 
menced suit  in  the  circuit  court  for  Wasco  County  to  foreclose 
the  same,  making  Johnson  a  party,  and  alleging  that  he  had 
or  claimed  some  interest  in  or  to  the  mortgaged  premises,  but 


of  Horn  ▼.  IndkmapoUa  Nat.  Bank,  21  Am.  St.  Rep.  at  p.  245 ;  and  with  the 
same  case  in  0  L.  R.  A.  676.  is  a  note.  Redemption  After  Foreclosure  Sale, 
discussing  the  subject  of  redemption  general ly,  how  It  is  accomplished,  and 
what  are  the  effects  of  redeeming,  see,  also,  Schi'iliel  v.  Anderson,  77  Am.  St. 
Rep.  664,  and  Law  v.  OitizcM'  Bank,  89  Am.  St.  Rep.  566. — Rbpobtbr. 
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that  it  was  subsequent  and  subject  to  the  lien  of  the  mortgage. 
Johnson  appeared,  and  filed  an  answer  or  cross-complaint,  set- 
ting up  his  judgments,  and  alleging  that  they  were  liens  on  the 
mortgaged  premises,  and  entitled  to  be  paid  out  of  the  proceeds 
of  the  sale  thereof  in  the  foreclosure  proceedings.  Thereafter, 
and  on  May  27,  1895,  a  decree  was  rendered,  foreclosing  the 
Flanders  mortgage,  ordering  a  sale  of  the  property,  and  direct- 
ing the  proceeds  to  be  distributed  (1)  to  the  payment  of  the 
expenses  of  sale  and  the  amount  due  on  the  mortgage,  attorney 
fees,  costs,  and  disbursements;  (2)  to  the  payment  of  John- 
son's judgment  of  March,  1894;  (3)  of  the  Breese  judgment  of 
AprQ,  1894;  (4)  of  Johnson's  judgment  of  July,  1894;  (5)  of 
a  judgment  in  favor  of  the  State  of  Oregon,  and  (6)  of  John- 
son's judgment  of  October,  1894.  The  decree  also  provides 
that  all  the  defendants,  including  Johnson,  shall  ''be  barred 
and  forever  foreclosed  of  any  and  all  right,  title,  interest, 
claim,  or  demand  in  or  upon  said  mortgaged  property,  and 
each  and  every  parcel  thereof,"  except  the  statutory  right  of 
redemption.  An  execution  was  issued  on  the  decree,  and  the 
property  sold  at  public  auction  to  Johnson  for  an  amount  suf- 
ficient to  satisfy  all  the  liens  thereon  except  the  one  of  October, 
1894.  The  sale  was  confirmed  on  July  19, 1895,  and  on  the  8th 
of  the  following  month  the  plaintiff  redeemed  by  paying  John- 
son the  amount  of  his  bid,  which  was  accepted,  and  applied 
upon  the  judgments  of  March  and  July,  1894,  and  the  Breese 
judgment,  and  the  same  were  satisfied  of  record,  leaving  un- 
paid his  judgment  of  October,  1894,  which  he  assigned  to  one 
Rorick,  who,  on  the  13th  day  of  August,  1901,  assigned  it  to 
the  present  defendant  W.  H.  Wilson.  On  the  18th  of  Septem- 
ber, 1901,  Wilson  caused  an  execution  to  be  issued  thereon,  and 
the  property  described  in  the  mortgage  and  conveyed  by  Tay- 
lor to  the  plaintiff  to  be  again  seized  and  advertised  for  sale, 
whereupon  this  suit  was  brought  to  enjoin  the  sale,  on  the 
ground  that  the  lien  of  the  Johnson  judgment  was  barred  and 
foreclosed  by  the  decree  of  the  foreclosure.  Reversed. 

For  appellant  there  was  an  oral  argument  by  Mr.  George  H. 
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Williams,  in  pro,  per,,  with  a  brief  over  the  name  of  Williams, 
Wood  &  Linthicum,  to  this  effect: 

I.  The  foreclosure  decree,  to  which  Johnson  was  a  party, 
claiming  part  of  the  proceeds  of  the  sale,  and  which  provided 
that  all  the  defendants  (including  Johnson)  should  be  barred 
and  forever  foreclosed  of  any  and  all  right,  title,  interest,  claim 
or  demand  in  or  upon  said  mortgaged  property,  extinguished 
the  Hen  of  Johnson's  judgment  on  said  property:  Pomeroy, 
Eq.  Jur.  §  1228;  B.  &  C.  Comp.  §  423;  Frost  v.  Koo)i,  30  N.  Y. 
443;  Bloomer  v.  Sturgis,  58  N.  Y.  175;  Lauriat  v.  Stratton, 
6  Sawy.  339  (11  Fed.'  114) ;  Seligman  v.  Laubkeimer,  58  HI. 
124;  Ogle  v.  Koemer,  140  111.  17  (29  N.  E.  563) ;  Johnson  v. 
Hambleton,  52  Md.  382 ;  Supervisors  v.  U7iion  Pac,  R.  Co,  24 
Wis.  93 ;  Willis  v.  Miller,  23  Or.  352  (31  Pac.  827). 

II.  The  lien  of  the  judgment  was  transferred  from  the  land 
to  the  proceeds  of  the  sale:  Lcmriat  v.  Stratton,  6  Sawy.  339 
(11  Fed.  114) ;  Titus  v.  NeUsmi,  5  Johns.  Ch.  452 ;  Pahlman  v. 
Shumway,  24  111.  132;  Cook  v.  Dillon,  9  Iowa,  407  (74  Am. 
Dec.  354);  Bartlett  v.  Gale,, 4:  Paige,  503;  Herman,  Ex'ns, 
§  226 ;  Freeman,  Judgts.  §  400. 

For  respondents  there  was  a  brief  and  an  oral  argument  by 
Mr.  W,  H,  Wilson,  to  this  effect: 

I.  The  object  and  purpose  of  the  decree  is  to  ascertain  and 
declare  the  several  liens  against  the  mortgaged  property.  It 
cannot  devest  them.  It  is  only  when  the  decree  has  been  fully 
executed  and  the  title  to  the  mortgaged  premises  has  been  per- 
fected under  the  foreclosure  sale  that  the  liens  are  extin- 
guished. A  redemption  by  the  judgment  debtor  or  his  successor 
in  interest  terminates  the  sale  and  restores  the  estate:  Chav- 
ener  v.  Woo<l,  2  Or.  182,  187 ;  WUlis  v.  Miller,  23  Or.  352,  357 
(31  Pac.  827) ;  Lauriat  v.  Stratton,  6  Sawy.  339  (11  Fed.  107) ; 
Rosenberg  v.  Croisan,  18  Or.  470,  473  (23  Pac.  847) ,  Flanders 
V.  AumacK  32  Or.  19  (67  Am.  St.  Rep.  504,  note,  51  Pac.  44) ; 
B.  &  C.  Comp.  §  250. 

II.  The  lien  of  the  judgment  was  transferred  from  the  land 
to  the  proceeds  of  the  sale  pro  tanto  only.      The  sale  is  inchoate, 
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and  until  consummated  by  the  execution  and  delivery  of  the 
deed  in  due  course  of  law,  the  several  liens,  if  only  partially 
satisfied,  are  not  extinguished,  but  simply  suspended,  and  if  a 
redemption  is  made  by  the  judgment  debtor  or  his  successor 
they  all  survive  and  are  reinstated:  Flanders  v.  Aumack, 
32  Or.  26  (51  Pac.  44,  67  Am.  St.  Rep.  504,  and  note). 

III.  Cases  holding  contrary  to  the  foregoing  propositions 
are  based  on  the  assertion  that  there  is  a  marked  difference  be- 
tween a  case  of  redemption  by  a  judgment  debtor  and  that  of  a 
redemption  by  his  grantee.  Such  difference  does  not  exist  un- 
der the  laws  of  this  state,  and  proceedings  at  law  and  equity  in 
this  particular  are  the  same  in  this  state :  B.  &  C.  Comp. 
§§  250,  416,  427;  Willis  v.  MUler,  23  Or.  352,  357  (31  Pac. 
827) ;  Rosenberg  v.  Croisan,  18  Or.  470,  473  (23  Pac.  847) ; 
Flanders  v.  Aumack,  32  Or.  19,  25  (67  Am.  St.  Rep.  504,  note, 
51  Pac.  447). 

Mr.  Justice  Wolverton,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

Since  this  case  was  decided,  the  respondent  has  filed  an  ex- 
haustive brief  on  petition  for  rehearing,  by  which  it  is  urged 
with  signal  ability  that  the  determination  of  the  court  is  un- 
tenable and  contrary  to  its  former  adjudications.  We  have  re- 
examined the  case  with  the  same  result  as  formerly,  but  have 
revised  the  reasons  upon  which  it  must  rest.  This  opinion  will, 
therefore,  take  the  place  of  the  former  as  declarative  of  the 
law  of  the  case.  The  judgment  in  favor  of  Johnson,  the  en- 
forcement of  which  is  sought  to  be  enjoined  in  this  suit,  was 
recovered  by  him  without  notice  or  knowledge  of  the  previous 
deed  from  Taylor  to  the  plaintiff,  and  therefore  the  plaintiff 
stands  in  the  same  position  as  if  Taylor  owned  the  property  at 
the  time  of  the  rendition  of  the  judgment,  and  he  had  pur- 
chased it  after  that  date.  The  question  for  decision,  then,  is 
whether  a  judgment  lien  creditor,  who  is  a  party  to  a  suit  to 
foreclose  a  prior  mortgage,  and  who  comes  in  by  answer  or 
cross-complaint,  and  sets  up  the  judgment,  and  obtains  a  de- 
cree that  the  proceeds  of  the  sale,  after  satisfying  prior  liens, 
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shall  be  applied  in  payment  of  his  judgment,  can  have  the 
mortgaged  premises  resold  under  execution  issued  in  the  law 
action  for  any  deficiency  due  him  on  his  judgment,  when  the 
land  had  been  redeemed  by  a  grantee  of  the  mortgagor,  who 
takes  subsequent  to  the  rendition  of  the  foreclosure  decree.  In 
Settlemire  Y,  Newsome,  10  Or.  446,  and  Flanders  v.  Aumack, 
32  Or.  19  (51  Pac.  447,  67  Am.  St.  Rep.  504),  it  is  held  that 
land  sold  under  an  execution  issued  on  a  judgment  at  law,  and 
redeemed  by  the  judgment  debtor  or  his  successor  in  interest, 
may  be  resold  for  an  unpaid  balance  due  on  the  judgment,  the 
amount  paid  on  redemption  being  considered  merely  a  pay- 
ment pro  tanto.  In  Willis  v.  Jlfiiier,  23  Or.  352  (31  Pac.  827), 
—a  case  where  the  mortgaged  premises  passed  into  the  hands 
of  a  stranger  to  the  mortgage  prior  to  the  foreclosure,— it  was 
held  that  the  premises  could  not  be  resold  for  a  deficiency 
remaining  upon  the  personal  decree  against  the  mortgagor 
after  redemption  by  the  holder  of  the  equity  of  redemption  or 
legal  title.  In  distinguishing  this  case,  we  said  in  Flanders  v. 
Aumack,^2  Or.  19,  29  (51  Pac.  447,  450,  67  Am.  St  Rep.  504) : 
**  Foreclosure  is  a  remedy  by  which  the  property  covered  by 
the  mortgage  may  be  subjected  to  sale  for  the  payment  of  the 
demand  for  which  the  mortgage  stands  as  security,  and,  when 
the  decree  is  had,  and  the  property  sold  to  satisfy  it,  the  mort- 
gagee has  obtained  all  he  contracted  for.  But  if  there  is  also 
a  personal  decree  against  the  mortgage  debtor,  this  becomes, 
from  the  date  of  its  docketing,  a  general  lien  upon  his  real 
property,  as  in  case  of  a  judgment ;  and,  if  a  deficiency  remains 
after  the  application  of  the  proceeds  of  the  sale  of  the  lands 
covered  by  the  mortgage,  the  decree  may  be  enforced  by  exe- 
cution, as  in  ordinary  cases :  Hill 's  Ann.  Laws,  §  417,  subd.  2. 
The  resale  does  not  take  place  under  the  order  for  the  sale  of 
the  specific  property  covered  by  the  mortga^i^e  lien,  for  that  has 
been  exhausted,  but  under  the  personal  decree,  which  remains 
as  a  deficiency  decree  against  the  mortgage  debtor  after  the 
application  of  the  proceeds  arising  under  the  order  of  sale; 
and  a  redemption  will  not  reinstate  the  specific  mortgage  lien, 
while  it  will  the  general  lien  acquired  by  the  personal  decree. 
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This  distinction  is  clear,  and  is  bottomed  both  upon  principle 
and  authority.  The  redemption  is  from  the  sale,  and  not 
from  the  mortgage ;  and,  if  the  lien  of  the  personal  decree  has 
never  attached  by  reason  of  the  mortgagor  not  having  the  fee 
of  the  property  at  the  time  it  was  rendered,  there  never  existed 
any  lien  to  be  reinstated  against  his  successor  in  interest,  who 
purchased  prior  to  the  decree." 

This  was  by  way  of  argument,  and,  while  it  may  not  have 
been  necessary,  strictly  speaking,  to  the  decision  of  that  case, 
yet  we  think  it  soimd  doctrine,  and  are  quite  ready  to  adhere  to 
it  now,  where  it  is  especially  invoked  in  behalf  of  respondent 
as  decisive  of  the  present  controversy.  But  we  cannot  agree 
with  counsel  that  such  is  its  relevancy  and  effect.  The  statute 
provides  how  a  lien  other  than  a  judgment  or  decree  may  be 
foreclosed,  which  shall  be  by  suit.  In  addition  to  the  decree  of 
foreclosure,  if  it  appear  that  a  promissory  note  or  other  per- 
sonal obligation  has  been  given  by  the  mortgagor  or  other  lien 
debtor  for  the  payment  of  the  debt,  a  decree  may  be  had 
against  him  for  the  amount  of  such  debt,  as  in  the  case  of  an 
ordinary  decree  for  the  recovery  of  money.  Any  person 
having  a  lien  subsequent  to  plaintiff  upon  the  same  property 
shall  be  made  a  party  to  the  suit,  and,  when  it  is  adjudged 
that  any  of  the  defendants  have  a  lien  upon  the  property,  the 
court  shall  make  a  like  decree  in  relation  thereto  and  the  debts 
secured  thereby  as  if  such  defendant  were  a  plaintiff  in  the 
suit ;  and  when  a  decree  is  given  foreclosing  two  or  more  liens 
upon  the  same  property,  or  any  portion  thereof,  in  favor  of 
different  persons,  not  united  in  interest,  such  decree  shall  de- 
termine and  specify  the  order  of  time  according  to  their  pri- 
ority, in  which  the  debts  secured  by  such  liens  shall  be  satis- 
fied out  of  the  proceeds  of  the  sale  of  the  property.  If  the 
decree  is  in  favor  of  the  plaintiff  only,  execution  may  issue, 
as  in  ordinary  cases ;  but,  if  in  favor  of  different  persons  not 
united  in  interest,  it  shall  issue  at  their  joint  request,  or  the 
order  of  the  court.  When  the  decree  is  also  against  the  de- 
fendants or  any  one  of  them  in  person,  and  the  proceeds  of  the 
property  involved  by  the  lien  are  not  sufficient  to  satisfy  the 
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same  as  to  any  sum  remaining,  it  may  be  enforced  by  exe- 
cution, as  in  ordinary  cases.  In  such  case,  if  the  decree  be  in 
favor  of  different  persons,  not  united  in  interest,  it  shall  be 
deemed  a  separate  decree  as  to  such  persons,  and  may  be  en- 
forced accordingly:  B.  &  C.  Comp.  §§  423-426.  It  is  further 
provided  that  **a  decree  of  foreclosure  shall  have  the  effect  to 
bar  the  equity  of  redemption,  and  property  sold  on  execution 
issued  upon  a  decree  may  be  redeemed  in  like  manner  and 
with  like  effect  as  property  sold  on  an  execution  issued  on  a 
judgment,  and  not  otherwise"  (section  427);  and  also  that 
**  during  the  pendency  of  an  action  at  law  for  the  recovery  of 
a  debt  secured  by  any  lien  mentioned  in  section  423,  a  suit  can- 
not be  maintained  for  the  foreclosure  of  such  lien,  nor  there- 
after, unless  judgment  be  given  in  such  action  that  the 
plaintiff  recover  such  debt  or  some  part  thereof,  and  an  execu- 
tion thereon  against  the  property  of  the  defendant  in  the  judg- 
ment is  returned  unsatisfied  in  whole  or  in  part"  (section 
429). 

It  is  very  apparent  from  these  sections  of  the  statute  that 
a  judgment  lien  creditor  should  be  made  a  party  defendant, 
if  it  is  designed  to  devest  him  of  any  interest  he  has  acquired 
in  the  subject  of  the  foreclosure.  In  De  Lashmuit  v.  Sell- 
wood,  10  Or.  319,  it  was  held  that  such  a  junior  lien  holder 
was  not  in  any  way  affected  by  proceedings  to  foreclose  to 
which  he  was  not  made  a  party,  and  that  his  right  to  sell  on 
execution  and  convey  the  title  remained  unimpaired,  and  this 
as  against  a  prior  sale  under  the  decree  of  foreclosure. 
Springing  out  of  the  legal  principles  and  conditions  estab- 
lished by  this  case  was  another,— Sellwaod  v.  Oray,  11  Or.  534 
(5  Pac.  196),— which  was  a  suit  brought  by  the  holder  of  the 
sheriff's  deed  under  the  foreclosure  decree  against  the  judg- 
ment creditor,  who  had  purchased  under  execution  on  his 
judgment,  to  require  him  to  redeem  from  the  mortgage,  and 
it  was  held  that  such  a  suit  could  be  maintained ;  that  the  pur- 
chaser under  the  ineffectual  sale  under  the  decree  became 
subrogated  to  the  position  of  the  mortgagee;  and  that  the 
judgment  creditor  should  redeem,  not  under  the  statute,  but 
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by  doing  equity,— that  is,  paying  the  amount  of  the  mortgage 
debt,  both  principal  and  interest,  or  such  as  remained  unpaid, 
or  be  forever  barred  of  all  interest  in  the  premises.  The  doc- 
trine is  concisely  stated  in  Osborti  v.  Logus,  28  Or.  302,  310 
(37  Pac.  456,  38  Pac.  190,  42  Pac.  997,  998),  that  *'a  pur- 
chaser under  such  a  decree  may  insist  upon  a  redemption  by 
the  lienor  not  made  a  party,  failing  in  which  such  lienor  will 
be  thenceforth  barred  of  all  interest  in  the  premises;"  and  it 
has  been  reaffirmed  in  Koemer  v.  Willamette  Iron  Works, 
36  Or.  90  (58  Pac.  863,  78  Am.  St.  Rep.  759),  and  Gaines  v. 
Childers,  38  Or.  200  (63  Pac.  487).  So  that  a  judgment  lien 
creditor  not  made  a  party  to  a  suit  to  foreclose  a  prior  mort- 
gage is  in  no  way  affected  by  the  decree.  He  may  have  execu- 
tion issue  upon  his  judgnvent,  and  sell  and  obtain  the  legal 
title,  notwithstanding  the  foreclosure.  But  he  may  redeem  if 
he  desires,  or  may  be  compelled  to  do  so,  and  in  either  case  he 
must  pay  the  entire  mortgage  debt  and  interest  under  the 
equitable  rule,  and  not  under  the  statute,  as  from  a  sale  under 
the  decree. 

Now,  what  is  the  status  of  a  judgment  lien  creditor  when 
he  has  been  a  party,  regularly  brought  in,  and  becomes  legally 
subject  to  the  decree  of  foreclosure  ?  If  he  desires  to  perpetu- 
ate his  lien  as  it  pertains  to  the  particular  property  involved 
by  the  suit,  it  is  plain  he  must  set  it  up;  otherwise  he  must 
stand  in  default,  and  can  get  nothing.  Whether  he  is  entitled 
to  a  personal  decree  therein,  as  if  he  were  a  plaintiff,  is  a 
question  we  are  not  now  called  upon  to  decide.  None  such 
was  obtained  in  the  foreclosure  involved  here.  He  would 
have  a  voice,  under  the  statute,  as  to  the  issuance  of  the  exe- 
cution, but  could  have  none  on  his  own  motion,  save  by  the 
order  of  the  court,  unless  he  should  obtain  a  deficiency  de- 
cree. In  2  Jones,  Mortg.  (4  ed.)  §  1437,  we  find  this  text:  **A 
creditor  having  a  judgment  rendered  before  the  sale,  but  sub- 
sequent to  the  decree,  may  redeem  at  any  time  before  the  sale 
by  virtue  of  his  lien.  But  after  the  sale  the  right  is  as  effectu- 
ally barred  as  if  the  cre<litor  had  been  made  a  party  to  the 
proceeding."     The  redemption  must  be  from  the  mortgage. 
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but  a  sale  will  cut  him  off  from  that,  and  so  will  he  be  cut  off 
if  he  is  made  a  party  to  the  proceeding.  Of  what  avail  would 
be  a  decree,  if,  notwithstanding,  the  judgment  creditor  could 
have  execution  issue,  and  sell  under  his  judgment  t  There 
must  be  some  purpose  in  requiring  him  to  be  made  a  party  to 
the  foreclosure  suit,  and  what  purpose  can  be  subserved 
thereby  if  it  denies  or  curtails  none  of  his  rights  acquired  by 
his  judgment  t 

The  clear  purpose  as  well  as  effect  of  a  foreclosure  proceed- 
ing under  the  statute  is  to  conclude  all  parties  to  the  record, 
and  bind  them  by  the  decree.  It  is,  in  a  sense,  a  proceeding  in 
rem;  strictly  so  in  so  far  as  it  determines  the  status  of  the 
property  involved  by  the  liens,  but  not  as  it  relates  to  a  per- 
sonal decree.  It  determines  and  declares  priorities  and  pref- 
erences and  marshals  the  assets;  that  is,  determines  the  order 
in  which  the  proceeds  of  the  property  shall  be  applied  with 
reference  to  the  various  liens  when  sold,  the  necessary  and 
inevitable  result  of  which  is  to  merge  all  liens  involved, 
whether  general  or  special,  in  the  decree ;  and  thenceforth,  if 
it  is  sought  to  subject  the  property  to  the  payment  of  any  of 
these  distinct  liens,  it  must  be  done  under  the  decree  in  ac- 
cordance with  its  directions,  and  by  virtue  of  the  process  pro- 
vided for  its  enforcement.  The  parties  can  have  no  remedy 
or  process  to  enforce  their  individual  liens  as  they  existed 
prior  to  the  foreclosure,  because  it  cuts  them  off,  and  gives 
them  the  process  provided  for  the  enforcement  of  the  decree 
where  the  priorities  are  determined  and  the  assets  marshaled : 
Lauriat  v.  Strattm,  6  Sawy.  339  (11  Fed.  107).  Now,  while  it 
may  be  conceded  that  the  effect  of  the  redemption  by  Williams 
as  Taylor's  successor  to  the  equity  of  redemption  or  legal  title 
was  to  restore  the  estate  and  reinstate  the  general  lien  for  any 
unpaid  balance  of  any  personal  decree  that  may  have  been 
rendered  in  that  suit,  yet  it  cannot  be  effective  to  vacate  the 
decree  and  restore  Johnson  or  his  successor  in  interest,  the 
defendant  herein,  to  all  his  rights  under  his  original  judg- 
ment, including  his  right  to  have  execution  issue,  and  to  levy 
it  upon  the  property  dealt  with  in  the  foreclosure.    As  to  that 
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he  has  been  forever  barred;  and  his  general  lien,  unless  he 
has  obtained  one  in  the  foreclosure  proceedings,  cannot  avail 
him  for  the  purpose.  He  has  had  his  day  in  court  as  to  the 
property,  and  must  abide  the  adjudication,  and,  unless  the 
property  comes  again  into  the  hands  of  his  judgment  debtor, 
his  general  lien  by  virtue  of  his  original  judgment  is  forever 
gone. 

Counsel,  in  their  brief,  put  a  hypothetical  case  by  supposing 
that,  after  the  decree  in  the  Flanders  foreclosure  had  been 
entered,  Taylor,  the  judgment  debtor,  had  paid  off  the  amount 
due  under  the  mortgage,  attorney's  fees,  and  costs,  and  had 
also  paid  all  other  liens  adjudged  by  the  decree,  except  the 
one  based  upon  the  judgment  in  question,  but  failed  to  pay 
that,  and  ask,  would  appellant  claim,  under  such  circum- 
stances, that  the  Flanders  foreclosure  decree  had  barred  or 
foreclosed  the  lien  of  the  last-named  judgment?  We  answer 
that  such  would  logically  have  been  its  effect,  and,  if  the  de- 
fendant herein  desired  to  pursue  the  property,  and  obtain 
satisfaction  of  his  demand  out  of  it,  he  must  have  done  so  by 
execution  in  the  foreclosure  suit,  and  under  the  decree  therein 
rendered.  The  prior  demands  or  liens  having  been  volun- 
tarily satisfied,  the  defendant  could  have  had  his  execution  to 
enforce  the  decree,  and  have  the  property  applied  to  the  pay- 
ment of  his  lien  as  therein  determined ;  but,  the  property  hav- 
ing been  once  sold  under  the  decree,  and  Taylor,  or  rather  his 
successor  in  interest,  having  redeemed,  the  specific  lien  is  dis- 
charged. If,  however,  the  defendant  herein  had  acquired  a 
personal  decree  in  the  foreclosure  suit,  and  the  same  had  been 
regularly  docketed,  h«  would  have  been  entitled  to  an  execu- 
tion upon  that,  as  in  ordinary  cases,  but  he  can  have  no  execu- 
tion upon  his  judgment  in  the  law  action,  as  it  has  never 
reattached  by  the  property  coming  again  into  the  hands  of  the 
judgment  debtor. 

It  follows  that  the  defendant  should  be  enjoined  from 
further  prosecuting  his  execution  in  the  law  action,  and  the 
decree  of  the  court  below  will  be  reversed,  and  one  here  en- 
tered in  accordance  with  the  prayer  of  the  complaint. 

Reversed. 
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Decided  20  December,  1902 ;  rehearing  denied  30  March,  1903. 

WIKCHE8TEB  v,  HOOVEB. 

[70  Pac,  1085.1 

Suit  to  Dbtbrmine  Adyersb  Claim — Jurisdiction. 

1.  Under  Section  516  of  B.  &  C.  Comp.,  providing  that  any  person  claiming 
an  interest  in  real  estate  not  in  the  actual  possession  of  another  may  main- 
tain a  suit  in  equity  against  another  who  claims  an  interest  therein  adverse 
to  him,  for  the  purpose  of  determining  such  adverse  claim,  where  plaintiffs, 
in  possession  of  premises,  allege  ownership  in  fee  and  an  adverse  claim  by 
defendants,  an  answer  that  defendants  own  the  fee,  subject  to  a  life  estate  in 
plaintiffs,  is  a  sufficient  adverse  claim  to  confer  Jurisdiction. 

Wills — Consteuction  op  Devise. 

2.  A  will  devising  certain  real  estate  to  testator's  wife,  to  have  and  hold 
"during  her  life,  or  while  she  shall  remain  unmarried,  to  pay  my  debts,  to 
support  herself,  and  to  maintain  and  educate  minor  children,  and  at  her  death 
or  marriage  the  property  to  descend  In  equal  proportions  or  shares  to  all  my 
children,"  Invests  the  wife  with  a  Ufe  estate  only,  without  power  of  sale. 

From  Jackson:  Hiero  K.  Hanna,  Judge. 

Suit  by  Winchester  &  Main  against  the  widow  and  children 
of  George  W.  Hoover  to  determine  an  adverse  interest  in 
riealty,  and  the  principal  question  is  the  meaning  of  the  will 
left  by  deceased.  Plaintiffs  had  a  decree  from  which  defend- 
ants appeal.  Reversed. 

For  appellants  there  was  an  oral  argument  by  Mr.  Warren 
E.  Thomas  and  Mr.  Dexter  Rice,  with  a  brief  over  the  names 
of  William  R.  WUUs  and  Mr.  Rice,  to  this  effect: 

The  will  does  not  create  a  trust:  Edgar  v.  Edgar,  26  Or. 
65  (37  Pac.  73). 

Charging  land  with  payment  of  debts  does  not  give  the  exe- 
cutor under  the  will  power  to  sell :  Warley  v.  Taylor,  21  Or. 
589  (28  Am.  St.  Rep.  771,  and  note,  28  Pac.  903). 

For  respondents  there  was  an  oral  argument  by  Mr.  Austin 
8.  Ila^mmond,  with  a  brief  over  the  names  of  Mr.  Hammond 
and  Mr.  Charles  Price,  to  this  effect : 

The  will  of  6.  W.  Hoover  created  a  trust,  with  the  wife  as 
trustee  2  Pomeroy,  Eq.  §  1013;  2  Story,  Eq.  §  10646  (27 
Am.  &  Eng.  Enc.  Law,  62 ;  Brown  v.  Brown,  7  Or.  285,  297 ; 
Jasper  v.  Jasper,  17  Or.  590,  593  (22  Pac.  152) ;  Crozier  v. 
Hoyt,  97  111.  63. 
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The  power  of  sale  need  not  be  conferred  in  express  words : 
18  Am.  &  Eng.  Ene.  Law  (1  ed.),  901;  Van  Winkle  v.  Fowler, 
52  Hun,  355 ;  Undley  v.  O'ReUly,  50  N.  J.  Law,  636  (7  Am.  St. 
Rep.  802,  1  L.  R.  A.  79). 

Mr.  Justice  Bean  delivered  tlie  opinion. 

1.  This  is  a  suit  to  determine  conflicting  or  adverse  claims 
to  real  property.  The  facts  are  that  on  October  12, 1886,  George 
W.  Hoover  died  in  Douglas  County,  leaving  a  will,  in  which, 
after  giving  to  his  children  and  grandchildren  $1  each,  he 
devised  and  bequeathed  **all  the  balance,  remainder,  and  resi- 
due of  my  estate,  including  both  real  and  personal  property, 
which  I  may  own  at  the  time  of  my  death,  and  not  herein 
otherwise  disposed  of,  to  my  wife,  Huldah  E.  Hoover,  to  have 
and  hold  during  her  life,  or  while  she  shall  remain  unmarried, 
to  pay  my  debts,  to  support  herself,  and  to  maintain  and  edu- 
cate minor  children,  and  at  her  death  or  marriage  the  said 
property  to  descend  in  equal  proportions  or  shares  to  all  my 
children,  share  and  share  alike;  provided  that,  if  she  dies  or 
marries  before  Elmer  Virgil  Hoover  shaU  become  twenty-one 
years  of  age,  there  shall  first  be  set  apart  out  of  said  estate  a 
sum  sufficient  to  give  him  a  college  education,  and  the  remain- 
der to  be  divided  among  my  children  equally,  share  and  share 
alike."  The  tuition  and  custody  of  his  minor  children  was  by 
the  will  committed  to  the  testator's  wife,  who  was  named  as 
executrix  therein,  without  bonds.  The  will  was  duly  and 
regularly  admitted  to  probate,  and  the  widow  was  appointed 
and  qualified  as  the  executrix  thereof.  At  the  time  of  his 
death,  Hoover  was  the  owner  of  considerable  property  in 
Douglas  and  Jackson  counties,  among  which  was  lot  1,  block 
14,  in  the  Town  of  Medford.  On  April  24,  1888,  the  widow, 
without  any  order  of  court,  sold  and  conveyed  the  lot  referred 
to,  by  warranty  deed,  to  one  Cooper,  for  $800,  the  reasonable 
value  thereof.  The  plaintiffs  have  succeeded  to  Cooper's 
interest,  and,  being  in  possession,  bring  this  suit  against  the 
widow  and  heirs,  alleging  in  the  complaint  that  they  are  the 
owners  in  fee  of  the  property,  by  virtue  of  the  deed  from 
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Mrs.  Hoover  to  Cooper;  that  they  have  acquired  Cooper's 
interest  therein;  and  that  the  defendants  are  wrongfully 
maintaining  and  asserting  that  such  deed  did  not  convey  the 
fee,  but  only  a  life  estate,  and  they  are  the  owners  of  the  fee, 
subject  thereto.  A  demurrer  to  the  complaint  was  overruled, 
and  the  defendant  heirs  answered,  setting  up  aflSrmatively 
that  they  are  the  owners  in  fee  of  the  property  in  controverty, 
subject  to  the  life  estate  of  their  mother.  It  is  unnecessary  to 
set  out  the  pleadings  at  length,  as  the  assertion  by  the  defend- 
ants in  their  answer  of  title  adverse  to  that  claimed  by  the 
plaintiffs  is  sufficient,  under  Section  516  of  B.  &  C.  Comp.,  to 
give  the  court  jurisdiction.  The  only  question  for  decision, 
therefore,  is  whether  by  the  will  of  George  W.  Hoover  his 
widow  took  the  title  to  the  property  in  fee,  with  the  power  to 
sell  and  dispose  of  it,  or  only  a  life  interest  therein. 

2.  The  principle  is  familiar  and  well  settled  that  in  con- 
struing a  will  the  intention  of  the  testator,  as  expressed 
therein,  must  prevail.  So  diverse,  however,  are  the  terms  of 
such  instruments,  and  so  varied  are  the  facts  surrounding 
their  execution,  that  ordinarily  but  little  assistance  can  be 
had  from  adjudicated  cases.  All  the  court  can  do  when  called 
upon  to  construe  a  particular  will  is  to  ascertain,  as  best  it 
may,  the  intention  of  the  testator  from  the  meaning  of  the 
words  used  by  him,  as  gathered  from  a  consideration  of  the 
whole  instrument,  aided  in  some  instances  by  such  extrinsic 
facts  as  may  throw  light  upon  his  motives  or  intentions.  BYom 
an  examination  of  the  provisions  of  the  will  now  under  con- 
sideration, it  becomes  manifest  that  the  intention  of  the  testa- 
tor was  to  give  only  a  life  estate  in  the  property  to  the  widow, 
and  that  she  had  no  power  or  authority  to  sell  or  dispose  of 
any  greater  interest  therein.  It  is  declared,  in  clear  and  un- 
mistakable language,  that  she  is  to  have  and  hold  such  prop- 
erty ** during  her  life,  or  while  she  shall  remain  unmarried," 
and  that  at  her  death  or  marriage  it  shall  descend  in  equal 
proportions  to  the  testator's  children,  share  and  share  alike, 
unless  she  shall  die  or  marry  before  Elmer  Hoover  becomes 
twenty-one  years  of  age,  in  which  event  a  sum  is  to  be  set 
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apart  out  of  the  estate  suflftcient  to  give  .him  a  college  educa- 
tion; the  remainder  to  be  divided  equally  among  the  testator's 
children.  This  is  the  sum  and  substance  of  the  devise,  and  is 
a  clear  manifestation  of  the  intention  to  limit  the  estate  given 
the  widow  to  her  natural  life,  with  the  remainder  over  to  his 
heirs.  No  language  could  well  have  been  chosen  more  clearly 
indicating  such  a  purpose.  The  clause  accompanying  the  de- 
vise to  the  wife  (**to  pay  my  debts,  to  support  herself,  and 
to  maintain  and  educate  minor  children")  does  not  enlarge 
its  terms,  nor  invest  her  with  any  greater  estate  or  interest  in 
the  property  than  that  expressly  given.  There  is  no  power  of 
sale  given  to  the  widow  by  the  will,  and,  if  there  had  been,  it 
would  not  have  had  the  effect  to  enlarge  her  estate  into  a  fee, 
but  would  simply  mean  that  she  might  fully  and  freely  dis- 
pose of  her  estate  in  the  property  as  a  tenant  for  life.  "A 
devise  of  an  estate  generally  or  indefinitely,"  says  Kent, 
**with  a  power  of  disposition  over  it,  carries  a  fee.  But  where 
the  estate  is  given  for  life  only,  the  devisee  takes  only  an 
estate  for  life,  though  a  power  of  disposition,  or  to  appoint 
the  fee  by  deed  or  will,  be  annexed,  unless  there  should  be 
some  manifest  general  intent  of  the  testator,  which  would  be 
defeated  by  adhering  to  this  particular  intent.  Words  of  im- 
plication do  not  merge  or  destroy  an  express  estate  for  life, 
unless  it  becomes  absolutely  necessary  to  uphold  some  mani- 
fest general  intent":  4  Kent,  Com.  •SIQ. 

In  the  case  of  Brant  v.  Virginia  C.  &  Iron  Co.  93  U.  S.  326, 
the  testator  gave  all  his  estate,  real  and  personal,  to  his  wife, 
**to  have  and  hold  during  her  life,  and  to  do  with  as  she  sees 
proper  before  her  death";  and  the  court  held  that  she  took  a 
life  estate  in  the  property  by  the  will,  with  only  such  power 
as  a  life  tenant  can  have,  and  that  a  conveyance  by  her  passed 
no  greater  interest  therein.  In  construing  the  language  of  the 
will,  Mr.  Justice  Field  said:  **The  interest  conveyed  by  the 
devise  to  the  widow  was  only  a  life  estate.  The  language  used 
admits  of  no  other  conclusion;  and  the  accompanying  words, 
*to  do  with  as  she  sees  proper  before  her  death,'  only  con- 
ferred power  to  deal  with  the  property  in  such  manner  as  she 
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might  choose,  consistently  with  that  estate,  and  perhaps  with- 
out liability  for  waste  committed.  These  words,  used  in  con- 
nection with  a  conveyance  of  a  leaaehold  estate,  would  never 
be  understood  as  conferring  a  power  to  sell  the  property  so  as 
to  pass  a  greater  estate.  Whatever  power  of  disposal  the 
words  confer  is  limited  by  the  estate  with  which  they  are  con- 
nected. ' '  After  referring  to  the  cases  of  Bradly  v.  Westcott, 
13  Ves.  445,  Smith  v.  Bell,  31  U.  S.  (6  Pet.)  80,  and  Boyd  v. 
Strahan,  36  111.  355,  in  support  of  his  opinion,  the  learned 
justice  proceeds:  ** Numerous  other  cases  to  the  same  purport 
might  be  cited.  They  all  show  that,  where  a  power  of  dis- 
posal accompanies  a  bequest  or  devise  of  a  life  estate,  the 
power  is  limited  to  such  disposition  as  a  tenant  for  life  can 
make,  unless  there  are  words  clearly  indicating  that  a  larger 
power  was  intended. ' '  See,  also,  Sugden,  Powers,  ^65 ;  Wet- 
ter v.  Walker,  62  Ga.  142 ;  Kennedy  v.  Ketmedy,  105  111.  350. 
Now,  in  the  case  at  bar  the  fee  was  not  devised  to  the  widow 
in  trust  to  pay  debts,  or  to  support  herself  or  the  testator's 
minor  children.  The  only  devise  to  her  was  a  life  estate  in 
the  property,  and  therefore  whatever  power  of  disposition  is 
given  to  her  by  the  will,  either  expressly  or  impliedly,  is  lim- 
ited to  such  as  a  life  tenant  could  exercise.  The  fact,  if  it  is  a 
fact,  as  alleged  in  the  complaint,  found  by  the  trial  court,  and 
strenuously  urged  at  the  argument  here,  that  the  sale  was 
made  by  the  widow  to  provide  means  to  support,  maintain, 
and  educate  the  minor  children  of  the  testator,  is  immaterial. 
The  title  to  the  property  was  not  given  to  her  in  trust  for  any 
such  purpose.  Her  power  to  convey  it  depended  on  the  terms 
of  the  will,  and  not  upon  the  purpose  for  which  the  sale  or 
conveyance  might  be  made.  If  tlie  will  gave  her  no  power  to 
sell  or  dispose  of  the  fee,  none  can  be  inferred  from  the  neces- 
sities of  the  case.  We  are  of  the  opinion,  therefore,  that  the 
plaintiffs  are  the  owners  of  the  life  estate  of  Mrs.  Hoover 
only,  and  that  the  fee  is  in  the  defendant  heirs.  The  decree 
of  the  court  below  will  therefore  be  reversed.        Reversed. 
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Decided  12  January,  1903. 

aUATSOE   V.  EGOLESTON. 

[71  Pac.  66.] 

LOTTBBT — ^ADVBBTXSINO  CONTRACT — EUIICIINT  OF  CHANCB. 

A  contract  between  an  adyertiser  and  a  retail  merchant  bj  which  the  latter, 
for  a  stated  sum,  is  to  be  furnished  with  a  number  of  tickets  to  distribute  to 
his  customers,  and  the  adyertlser  is  to  provide  a  certain  number  of  pianos  to 
be  exhibited  at  some  conspicuous  place,  where  votings  shall  be  held  at  which 
the  pianos  shall  be  awarded  to  those  receiving  the  greatest  number  of  votes 
cast  by  persons  who  have  obtained  tickets  through  the  retailer,  is  not  a  lot- 
tery, since  it  does  not  contain  the  element  of  chance.  There  is  in  this  plan 
no  opportunity  to  obtain  a  piano  by  lot,  but  it  must  go  to  the  one  receiving 
the  most  votes,  which  necessarily  requires  an  exercise  of  the  conscious  will  to 
a  particular  end. 

From  Multnomah :  Melvin  C.  George,  Judge. 

Action  by  F.  L.  Quatsoe  and  another,  partners  as  the  Manu- 
facturers' Advertising  Company,  against  W.  H.  Eggleston, 
on  the  following  written  contract,  entered  into  between  the 
plaintiffs  and  the  defendant  on  May  29,  1901 : 

**To  further  advertise  the  Walworth  pianos,  manufactured 
by  the  M.  Schulz  Co.,  of  Chicago,  111.,  we,  Quatsoe  Bros., 
doing  business  as  the  Manufacturers'  Advertising  Co.,  of  Chi- 
cago, HI.,  hereinafter  called  the  first  party,  agree  to  furnish 
three  Walworth  pianos  to  be  given  away  as  an  advertisement. 
Said  pianos  will  be  awarded  at  the  place  of  exhibition  to  the 
society,  church,  school,  lodge,  or  person  having  secured  the 
greatest  number  of  votes  at  the  close  of  each  contest.  One  on 
June  15th,  one  on  August  15th,  and  last  one  on  October  15th, 
1901.  The  first  party  agrees  to  furnish  to  W.  H.  Eggleston, 
hereinafter  called  the  second  party,  five  thousand  (5,000) 
piano  tickets,  assorted  denominations,  two  display  cards,  and 
pay  for  advertising  the  piano  contest,  giving  result  of  vote 
and  subscribers*  names  as  follows:  Weekly  in  the  Evening 
Telegram  until  October  15,  1901. 

**In  consideration  of  the  covenants  and  agreements  herein 
expressed,  to  be  kept  and  performed  by  the  first  party,  the 
second  party  agrees  to  keep  at  aU  times  displayed  in  a  con- 
spicuous place  in  his  store  the  placards  furnished  by  said  first 
party,  and  give  each  and  every  one  of  his  customers  one  piano 
ticket  with  each  25  cents  of  their  cash  purchase  only.  The 
second  party  further  agrees  to  use  tickets  only  in  the  manner 
above  specified,  and  to  pay  to  the  first  party  the  sum  of  fifty- 
two  ($52)  dollars  when  tickets  are  delivered,  together  with 
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vouchers  for  advertising,  and  a  letter  from  C.  A.  Whale,  of 
Portland,  showing  that  three  Walworth  pianos  have  been  paid 
for  and  will  be  delivered  as  above  mentioned.  This  contract 
in  duplicate  contains  the  entire  agreement  of  the  parties 
herein." 

The  following  is  indorsed  on  the  back  of  the  contract,  and 
made  a  part  thereof : 

**This  contract  is  taken  upon  the  express  condition  that 
only  $26  of  the  sum  named  in  this  contract  shall  be  paid  when 
tickets  are  delivered;  balance,  $26,  to  be  paid  after  W.  H. 
Eggleston  has  used  $500  worth  of  tickets,  and  not  to  be  paid 
until  he  has  used  that  amount." 

The  complaint  alleges  that  the  plaintiffs  fully  complied 
with  all  the  terms  and  conditions  of  the  contract  on  their  part, 
but  defendant  refused  to  make  the  first  payment  as  provided 
therein.  The  answer  admits  the  execution  of  the  contract, 
but  alleges,  as  a  defense  to  the  action,  a  failure  by  the  plain- 
tiffs to  perform  certain  of  the  conditions  thereof,  and  that  the 
contract  was  induced  by  fraud.  The  reply  put  in  issue  the 
new  matter  in  the  answer,  and  the  trial  resulted  in  a  verdict 
in  favor  of  the  plaintiffs.  Motions  for  a  new  trial,  for  jud^ 
ment  notwithstanding  the  verdict,  and  for  judgment  on  the 
verdict  were  filed  by  the  respective  parties,  but  were  each  ^ 
overruled  by  the  court,  and,  on  its  own  motion,  the  action  was 
dismissed,  because  it  appeared  ''from  the  pleadings  herein 
that  the  contract  sued  on  by  the  plaintiffs  is  a  lottery  con- 
tract, and  void."    Prom  this  judgment  the  plaintiffs  appeal. 

Revebsed. 

For  appellants  there  was  an  oral  argument  by  Mr,  Cicero 
M.  Idleman,  with  a  brief  over  the  names  of  W.  8.  Hufford 
and  C.  M.  IdLeman,,  to  this  effect: 

I.  Many  definitions  of  a  lottery  have  been  given  by  lexicog^ 
raphers  and  judges,  but  in  all  of  them  the  element  of  chance 
or  hazard  is  necessary,  and  any  distribution  in  which  man's 
choice  or  will  is  effective  is  not  a  lottery:  United  States  v. 
Olney,  1  Deady,  464;  State  v.  BoneU,  42  La.  Ann.  1110  (10 
L.  R.  A.  60,  21  Am.  St.  413,  8  So.  298) ;  People  v.  EllioH, 
74  Mich.  264  (3  L.  R.  A.  403,  16  Am.  St.  640,  41  N.  W.  916) ; 
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Fleming  v.  NeviU,  3  Or.  263,  268;  Bishop,  Stat.  Cr.  §  952;  Ex 
parte  Kameta,  36  Or.  251  (60  Pac.  394,  78  Am.  St.  Rep.  775) ; 
People  V.  ReiUy,  50  Mich.  384  (15  N.  W.  520,  45  Am.  Rep. 
47) ;  People  v.  Noelke,  94  N.  Y.  137  (46  Am.  Rep.  128) ;  WU- 
kinson  v.  GUI,  74  N.  Y.  63  (30  Am.  Rep.  264). 

II.  Chance  or  lot  is  as  necessary  an  ingredient  of  a  lottery 
as  light  is  of  day  or  darkness  of  night,  and  unless  the  prizes 
are  distributed  by  lot,  and  this  appears  in  the  contract  itself, 
it  should  not  have  been  declared  a  lottery  contract:  Hull  v, 
Ruggles,  56  N.  Y.  424;  Cross  v.  People,  18  Colo.  321  (32  Pac. 
821,  36  Am.  St.  Rep.  292). 

III.  Two  things  must  concur  in  order  to  constitute  a  lot- 
tery, and  these,  in  this  case,  must  have  appeared  in  the  con- 
tract, else  the  court  erred  in  dismissing  the  plaintiffs'  cause  of 
action :  first,  there  must  be  a  consideration  paid  for  the  ticket 
or  chance  to  draw ;  second,  there  must  be  a  distribution  of  the 
prize  by  lot  or  chance :  Bishop,  Stat.  Cr.  §  952 ;  State  v.  Shorts, 
32  N.  J.  L.  398  (90  Am.  Dec.  668) ;  Solomon  v.  State,  28  Ala. 
83;  Lood  V.  State,  44  Ala.  406;  Boyd  v.  State,  61  Ala.  177; 
Buckalew  v.  State,  62  Ala.  334  (34  Am.  Rep.  22) ;  Johnson  v. 
State,  83  Ala.  65  (3  So.  790) ;  Kohn  v.  Kohler,  96  N.  Y.  362 
(48  Am.  Rep.  628) ;  Commonwealth  v.  Wright,  137  Mass.  250 
(50  Am.  Rep.  306) ;  United  States  v.  WaUis,  58  Fed.  942 ;  Cross 
V.  People,  18  Colo.  321  (32  Pac.  821,  36  Am.  St.  Rep.  292) ; 
United  States  v.  Olney,  1  Deady,  461;  Yellowstone  Kit  v. 
State,  88  Ala.  196  (16  Am.  St  Rep.  38,  7  L.  R.  A.  599). 

For  respondent  there  was  an  oral  argument  by  Mr,  John 
P:  Kavanaugh  and  Mr,  A,  King  Wilson,  with  a  brief  over  the 
name  of  Mr.  Kavanaugh,  to  this  effect: 

I.  All  the  essential  elements  of  a  lottery  are  contained  in 
this  contract— the  tickets,  the  prizes,  and  the  drawing  of  them 
by  chance:  United  States  v.  Wallis,  58  Fed.  942;  People  v. 
Elliott,  74  Mich,  264  (3  L.  R.  A.  403,  16  Am.  St.  Rep.  640, 
41N.  W.  916). 

II.  Subterfuges  and  devices  resorted  to  for  the  purpose  of 
evading  the  laws  for  the  suppression  of  lottery  schemes  are 
strictly  construed:  13  Am.  &  Eng.  Enc.  Law  (1  ed.),  1178; 
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Dunn  V.  People,  40  111.  465;  Hull  v.  Ruggles,  26  N.  Y.  424; 
Homer  v.  United  States,  147  U.  S.  449,  overruling  Kohn  v. 
Kohler,  96  N.  Y.  362. 

III.  Any  plan  of  distribution  where  it  is  apparent  that  some 
of  the  purchasers  will  fail  to  receive  prizes  is  sufficient: 
Thomas  v.  People,  59  HI.  160. 

Mb.  Justice  Bean,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

The  setting  up,  promoting,  or  conducting  a  lottery  is  not 
only  a  species  of  gaming,  immoral  and  vicious  per  se,  but  is 
prohibited  by  the  constitution,  article  XV,  section  4,  and  made 
a  crime  by  statute  (B.  &  C.  Comp.  §  1959).  The  court  was  there- 
fore not  in  error  in  dismissing  the  action  sua  sponte,  if  the 
agreement  set  out  in  the  complaint,  and  upon  which  it  is  based, 
is  in  fact  a  lottery  contract.  To  this  question  we  shall  direct 
our  attention.  The  term  * '  lottery ' '  has  no  technical  legal  mean- 
ing, but  the  courts  adopt  the  generally  accepted  definition  in 
popular  use.  Webster  says  that  it  is  **a  scheme  for  the  dis- 
tribution of  prizes  by  lot  or  chance ;  esp.,  a  gaming  scheme  in 
which  one  or  more  tickets  bearing  particular  numbers  draw 
prizes,  and  the  rest  of  the  tickets  are  blanks."  By  the  Stand- 
ard Dictionary  it  is  defined  as  **a  scheme  for  distributing 
prizes  by  chance  or  lot,  where  a  valuable  consideration  is 
given  for  the  chance  of  drawing  a  prize,  especially  where  such 
chances  are  allotted  by  sale  of  tickets;"  and  the  Century,  as 
**a  scheme  for  raising  money  by  selling  chances  to  shares  in  a 
distribution  of  prizes ;  more  specifically,  a  scheme  for  the  dis- 
tribution of  prizes  by  chance  among  persons  purchasing 
tickets,  the  correspondingly  numbered  slips,  or  lots,  repre- 
senting prizes  or  blanks,  being  drawn  *  *  .  In  law,  the  term 
lottery  embraces  all  schemes  for  the  distribution  of  prizes  by 
chance,  such  as  policy-playinsr,  gift-exhibitions,  prize-concerts, 
rafiles  at  fairs,  etc.,  and  includes  various  forms  of  gambling." 
Practically  the  same  definition  is  given  by  the  legal  authori- 
ties. Thus,  in  14  Am.  &  Eng.  Enc.  Law  (2  ed.),  600,  it  is  de- 
fined as  **a  gambling  contract  in  which  one  or  more  parties  on 
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the  one  side  risk  a  small  sum  for  the  chance  of  obtaining  a 
greater,  the  winner  or  winners  to  be  determined  by  lot;'*  and 
in  the  nineteenth  volume  of  the  same  work,  at  page  588,  as  **a 
scheme  for  the  distribution  of  prizes  by  lot  or  chance ;  a  game 
of  hazard  in  which  small  sums  of  money  are  ventured  for  the 
•chance  of  obtaining  a  larger  value,  in  money  or  other  articles. ' ' 
Mr.  Bishop  says  it  is  **any  scheme  whereby  one,  on  paying 
money  or  other  valuable  thing  to  another,  becomes  entitled  to 
receive  from  him  such  a  return  in  value,  or  nothing,  as  some 
formula  of  chance  may  determine:  Bishop,  Stat.  Cr.  (2  ed.) 
§  952.  Mr.  Chief  Justice  Sherwood  defines  it  as  ''a  scheme  by 
which  a  result  is  reached  by  some  action  or  means  taken,  and 
in  which  result  man's  choice  or  will  has  no  part,  nor  can 
human  reason,  foresight,  sagacity,  or  design  enable  him  to 
know  or  determine  such  result  until  the  sameTias  been  accom- 
plished": People  V.  Elliott,  74  Mich.  264,  267  (41  N.  W.  916, 
3  L.  R.  A.  403,  16  Am.  St.  Rep.  640).  Definitions  of  similar 
import  could  be  given  indefinitely,  as  the  books  arp  full  of 
them,  but  those  quoted  are  sufficient  for  the  present  purpose, 
and  show  that  any  scheme  for  the  distribution  of  property  by 
lot  or  chance  is  a  lottery,  whatever  form  it  may  take,  or  how- 
ever ingeniously  its  real  object  may  be  concealed.  As  illus- 
trating how  zealous  the  courts  are  to  condemn  any  scheme  that 
is  in  effect  a  lottery,  and  as  showing  what  have  been  held  to  be 
such,  reference  may  be  made  to  19  Am.  &  Eng.  Enc.  Law 
(2  ed.)  590;  Meyer  y.  State,  112  Ga.  20  (37  S.  E.  96,  51  L.R.A. 
496,  81  Am.  St.  Rep.  17);  Hudelson  v.  State,  94  Ind.  426 
(48  Am.  Rep.  171) ;  Thomas  v.  People,  59  HI.  160;  State  v. 
Shorts,  32  N.  J.  Law,  398  (90  Am.  Dec.  668) ;  Holoman  v. 
State.  2  Tex.  App.  610  (28  Am.  Rep.  439) ;  State  v.  Lumsden, 
89  N.  C.  572;  United  States  v.  Wallis  (D.  C.)  58  Fed.  942; 
Hull  V.  Buggies,  56  N.  Y.  424;  United  States  v.  Olney,  1 
Deady,  461  (Fed.  Cas.  No.  15,918) ;  State  v.  BoneU,  42  La.  Ann^. 
1110  (8  So.  298,  10  L.  R.  A.  60,  21  Am.  St.  Rep.  413) ;  Dunn 
V.  Pe<yple,  40  111.  465 ;  Horner  v.  United  States,  147  U.  S.  449 
(13  Sup.  Ct.  409) ;  Wilkinson  v.  GUI,  74  N.  Y.  63  (30  Am. 
Rep.  264) ;  Commonwealth  v.  Wright,  137  Mass.  250  (50  Am. 
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Rep.  306) ;  United  States  v.  Pulkerson  (D.  C.)  74  Fed.  619; 
State  V.  Maren,  18  Minn.  555  (51  N.  W.  618). 

In  all  these  cases,  as  well  as  in  the  definitions  to  be  found  in 
the  books,  it  will  be  observed  that  one  essential  ingredient  of 
a  lottery  is  the  element  of  chance,  by  which  some  prize  or  other 
thing  of  value  in  excess  of  that  paid  for  by  the  purchaser  is 
distributed  to  the  holder  of  a  ticket  or  other  designated  person 
by  some  means,  the  result  of  which  human  foresight  or  sagacity 
cannot  foretell.  **This  ingredient  of  chance,'*  says  Mr.  Chief 
Justice  Beasley,  in  State  v.  Shorts,  32  N.  J.  Law,  398  (90  Am. 
Dec.  668),  **is,  obviously^  the  evil  principle  against  which  all 
prohibitory  laws  are  aimed.  It  is  by  this  means  that  cupidity 
is  solicited,  for,  if  fortune  be  propitious,  in  consideration  of 
the  trivial  price  of  a  ticket,  a  return  of  value  is  to  be  ex- 
pected." There  cannot,  therefore,  be  a  lottery  without  this 
element  of  uncertainty  or  chance.  If  the  power  of  reason  or 
will  is  exercised  upon  the  selection,  then  there  is  no  lottery. 
Now,  when  the  contract  under  consideration  is  examined,  the 
element  of  pure  chance  is  found  wanting.  The  awarding  of  the 
pianos,  which  are  proposed  to  be  given  away  as  an  advertise- 
ment, is  not  made  by  chance  or  lot,  but  by  the  affirmative, 
conscious  act  and  will  of  the  holders  of  tickets  obtained  with 
goods  purchased  at  the  defendant's  store.  By  the  contract, 
the  plaintiffs  agreed  to  furnish  the  defendant  5,000  tickets,  in 
assorted  denominations,  two  display  cards,  and  pay  for  adver- 
tising the  piano  contest,  giving  the  result  of  the  vote  and  the 
subscribers*  names  for  a  certain  specified  time,  in  considera- 
tion of  which  the  defendant  agreed  to  pay  to  them  a  certain 
amount  of  money,  to  keep  these  placards  on  exhibition  in  his 
store,  and  to  give  to  each  and  every  one  of  his  customers  one 
ticket  with  each  25-cent  cash  purchase,  which  ticket  entitled 
the  holder  to  a  vote  in  determining  to  whom  the  pianos  should 
be  awarded.  By  the  arrangement,  each  purchaser  of  goods  of 
a  certain  value  obtained  a  ticket,  which  simply  entitled  him 
to  the  right  to  vote  in  the  contest,  but  by  no  possibility  could 
he  obtain  a  piano  merely  as  a  holder  of  such  ticket,  or  of  any 
number  of  tickets,  on  account  of  these  purchases.    The  pianos 
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were  not  to  be  given  to  the  holders  of  tickets  alone,  but  **to 
the  society,  church,  school,  lodge,  or  person  having  secured  the 
greatest  number  of  votes  at  the  close  of  each  contest,"  whether 
holding  a  ticket  or  not ;  so  that  the  holder  of  a  ticket,  or  of  any 
number  of  tickets,  as  such,  stood  no  more  chance  to  obtain  the 
gift  than  one  who  had  not  traded  at  defendant's  store  and  held 
no  ticket  at  all.  The  pianos  were  not  to  be  distributed  among 
the  ticket  holders  by  schemes  or  lots,  or  to  the  persons  holding 
the  greatest  number  of  tickets,  but  the  award  depended  upon 
the  result  of  the  vote.  There  was,  therefore,  no  awarding  of 
the  prizes  by  lot  or  chance,  and  no  appeal  to  the  cupidity  of 
any  one,  nor  inducement  to  make  reckless  purchases  in  the 
hope  of  securing  some  prize  superior  in  value  to  the  amount 
invested.  The  contract,  therefore,  does  not  come  within  any 
of  the  accepted  definitions  of  a  lottery,  nor  within  the  scope  of 
the  evil  intended  to  be  suppressed  by  the  prohibition  thereof. 
It  follows  from  these  views  that  the  circuit  court  was  in  error, 
and  that  the  judgment  appealed  from  must  be  reversed,  and 
the  cause  remanded  for  such  further  proceedings  as  may  be 
proper,  not  inconsistent  with  this  opinion.  Reversed. 


Decided  12  January ;  rehearing  denied  16  February,  1003. 
YOBK  V.  NASH. 

[71  Pac.  59.]  'r^^^^X:. 

1  45    ^^ 

Form  of  Cbbtipicatb  Reouibbd  to  Bill  of  Exceptions.  .„ 

1.  The  statutes  of  Oregon  do  not  proTlde  or  require  any  special  form  of         14^       ^^ 
certificate  to  a  bill  of  exceptions,  but  It  must  be  signed  by  the  trial  judge.  ' ' 

Effect  of  Sioninq  Bill  of  Exceptions. 

2.  The  signing  of  a  bill  of  exceptions  by  a  trial  Judge  Is  In  effect  a  certify- 
ing that  every  material  statement  therein  preceding  his  signature  Is  true, 
except  as  otherwise  stated. 

Sufficiency  of  Exceptions  to  Instructions. 

3.  A  general  or  lump  exception  to  several  Instructions  given  or  refused  is 
not  an  exception  at  all.  If  any  one  of  the  Instructions  objected  to  Is  correct, 
or  any  one  of  those  refused  Is  unsound. 

Effect  of  a  Special  Certificate. 

4.  A  statement  in  the  certificate  to  a  bill  of  exceptions,  that  no  means  had 
been  furnished  the  trial  judge  to  compare  the  evidence  as  set  out  in  the  bill 
of  exceptions  with  the  evidence  as  taken  by  the  stenographer,  Is  a  mere  recital 
of  a  fact,  and  not  a  statement  that  the  evidence  set  out  Is  incorrect. 

42  0R.-21 
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Amending  Pleading — Surprise. 

5.  Where  several  months  elapse  between  the  time  of  allowing  amendments 
to  a  pleading  and  the  date  of  the  trial,  the  objection  of  sarprise  will  not 
usually  be  available. 

Amending  Pleadings  Before  Trial — Omitting  Name  of  Pabtneb. 

6.  Under  B.  &  C.  Comp.  f  102,  which  provides  that  the  court  may  at  any 
time  before  a  cause  is  submitted  allow  the  pleadings  to  be  amended  by  striking 
out  the  name  of  any  party  or  correcting  a  mistake  in  the  name  of  a  party,  or 
a  mistake  in  any  other  respect,  or,  when  the  amendment  does  not  substantially 
change  the  cause  of  action  or  defense,  by  conforming  the  pleading  to  the  facts 
proved,  it  is  within  the  power  of  the  trial  court  to  allow  a  complaint  to  be 
amended  before  trial  by  striking  out  the  name  of  one  of  the  parties,  and  all 
averments  as  to  a  partnership  between  the  plaintiffs,  leaving  the  case  to  pro- 
ceed with  one  of  the  original  parties  as  plaintiff. 

Real  Estate  Broker — Right  to  Commission. 

7.  An  agent  who  Is  employed  to  sell  property  under  an  agreement  that  if 
he  finds  a  purchaser  he  shall  be  paid  a  certain  sum,  is  entitled  to  his  com- 
mission when  he  produces  to  the  seller  a  purchaser  who  is  ready,  able,  and 
willing  to  take  the  property  on  the  terms  offered,  though  no  sale  is  consume 
mated  owing  to  the  owner's  refusal  to  sell. 

Effect  of  Option  by  Seller  to  Another  Purchaser. 

8.  If  an  owner  who  has  given  a  broker  an  agreement  to  pay  him  a  snm  for 
producing  a  purchaser,  sells  the  property  himself  before  the  purchaser  is  pro- 
duced, the  broker  is  not  entitled  to  a  commission,  but  the  owner  must  have 
either  sold  or  made  a  valid  contract  to  sell  to  relieve  him  from  liability  to  the 
broker. 

Prom  Jackson :  Hiebo  K.  Hanna,  Judge. 

In  April,  1901,  the  plaintiff,  W.  T.  York,  and  one  H.  G. 
Wortman  filed  a  complaint  against  J.  T.  C.  Nash  in  the  ciixjuit 
court  of  Jackson  County,  in  the  caption  of  which  they  were 
designated  as  **H.  G.  Wortman  &  W.  T.  York,  doing  business 
as  York  &  Wortman, ' '  and  in  the  body  thereof  it  was  alleged 
that  they  were  and  had  been  copartners,  doing  a  general  real 
estate  business,  under  the  firm  name  and  style  of  Wortman 
&  York.  The  complaint  further  alleged  that,  about  the  month 
of ,  1900,  the  defendant  listed  with  them  for  sale  cer- 
tain property  in  the  town  of  Medford,  known  as  the  ''Nash 
Livery  Stable, ' '  and  agreed  with  them  that,  if  they  would  find 
a  purchaser  for  such  property  at  the  price  of  $2,600,  he  would 
pay  them  $100  as  commission  and  compensation  for  their  serv- 
ices in  so  doing ;  that  afterward,  and  before  the  commencement 
of  the  action,  and  before  such  contract  had  been  canceled  or 
the  property  withdrawn  from  sale,  the  plaintiffs  did  procupe 
a  purchaser,  willing  and  able  to  purchase  the  property,  who 
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offered  to  pay  $2s600  for  it,  and  tendered  the  money  therefor, 
but  defendant  refused  to  sell  it  to  him ;  that  for  such  services 
the  defendant  is  indebted  to  the  plaintiffs  in  the  sum  of  $100. 
A  summons,  with  the  same  title  and  caption  as  the  complaint, 
was  issued  and  served  on  the  defendant,  who  in  due  time  an- 
swered the  complaint,  denying  the  partnership  between  York 
and  Wortman,  and  the  other  material  allegations,  and,  for  an 
affirmative  defense,  averring  that,  prior  to  the  alleged  sale  by 
the  plaintiffs,  the  contract  or  agreement  between  them  and  the 
defendant  had  been  canceled,  and  the  property  withdrawn 
from  sale.  A  reply  was  filed,  putting  in  issue  the  new  matter 
alleged  in  the  answer,  and,  upon  the  issues  thus  joined,  the 
cause  came  on  for  trial  before  the  court  and  jury  in  Septem- 
ber, 1901.  During  the  introduction  of  evidence  on  behalf  of 
the  plaintiffs,  it  appeared  that  at  the  time  the  alleged  cause  of 
action  accrued  Wortman  was  not  a  partner  of  York's,  and 
that,  if  a  right  of  action  existed  at  all  on  account  of  the  mat- 
ters alleged  in  the  complaint,  it  was  in  favor  of  York  individ- 
ually, and  not  of  a  partnership  composed  of  himself  and 
Wortman.  On  motion  of  the  plaintiffs,  and  against  the  objec- 
tion of  defendant,  the  complaint  was  thereupon  amended  by 
striking  the  name  of  Wortman  and  the  words  **  doing  business 
as  York  &  Wortman**  from  its  title,  and  from  the  body  thereof 
all  averments  as  to  the  partnership.  The  trial  then  proceeded 
under  the  complaint  as  amended,  but  resulted  in  a  mistrial, 
and  was  continued  for  the  term.  In  the  following  December 
the  cause  was  again  tried  on  the  same  pleadings,  and,  resulting 
in  a  verdict  and  judgment  in  favor  of  the  plaintiff,  the  defend- 
ant appeals.  AFPniMED. 

For  appellant  there  was  a  brief  over  the  names  of  William 
I.  Vawter,  Andrew  M.  Crawford,  and  Watson  &  Beekman, 
with  an  oral  argument  by  Mr.  Edw.  B.  Watson  and  Mr.  Craw- 
ford. 

For  respondent  there  was  a  brief  over  the  names  of  Austin 
8.  ffammond  and  Lynden  C.  Narregan,  with  an  oral  argument 
by  Mr.  Hammmid. 
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Amending  Pleading — Surpsibb. 

5.  Where  seyeral  months  elapse  between  the  time  of  allowing  amendments 
to  a  pleading  and  the  date  of  the  trial,  the  objection  of  surprise  will  not 
usually  be  available. 

Amending  Pleadings  Before  Trial — Omitting  Name  op  Pabtnsb. 

6.  Under  B,  &  C.  Comp.  f  102,  which  provides  that  the  court  may  at  any 
time  before  a  cause  is  submitted  allow  the  pleadings  to  be  amended  by  striking 
out  the  name  of  any  party  or  correcting  a  mistake  in  the  name  of  a  party,  or 
a  mistake  in  any  other  respect,  or,  when  the  amendment  does  not  substantially 
change  the  cause  of  action  or  defense,  by  conforming  the  pleading  to  the  facts 
proved,  it  is  within  the  power  of  the  trial  court  to  allow  a  complaint  to  be 
amended  before  trial  by  striking  out  the  name  of  one  of  the  parties,  and  all 
averments  as  to  a  partnership  between  the  plaintiffs,  leaving  the  case  to  pro- 
ceed with  one  of  the  original  parties  as  plaintiff. 

Real  Estate  Broker — Right  to  Commission. 

7.  An  agent  who  is  employed  to  sell  property  under  an  agreement  that  if 
he  finds  a  purchaser  he  shall  be  paid  a  certain  sum.  is  entitled  to  his  com- 
mission when  he  produces  to  the  seller  a  purchaser  who  is  ready,  able,  and 
willing  to  take  the  property  on  the  terms  offered,  though  no  sale  is  consum- 
mated  owing  to  the  owner's  refusal  to  sell. 

Effect  of  Option  by  Seller  to  Another  Purchaser. 

8.  If  an  owner  who  has  given  a  broker  an  agreement  to  pay  him  a  sum  for 
producing  a  purchaser,  sells  the  property  himself  before  the  purchaser  is  pro- 
duced, the  broker  is  not  entitled  to  a  commission,  but  the  owner  must  have 
either  sold  or  made  a  valid  contract  to  sell  to  relieve  him  from  liability  to  the 
broker. 

Prom  Jackson :  Hiero  K.  Hanna,  Judge. 

In  April,  1901,  the  plaintiff,  W.  T.  York,  and  one  H.  G. 
Wortinan  filed  a  complaint  against  J.  T.  C.  Nash  in  the  circuit 
court  of  Jackson  County,  in  the  caption  of  which  they  were 
designated  as  '*H.  G.  Wortman  &  W.  T.  York,  doing  business 
as  York  &  Wortman,'*  and  in  the  body  thereof  it  was  alleged 
that  they  were  and  had  been  copartners,  doing  a  general  real 
estate  business,  under  the  firm  name  and  style  of  Wortman 
&  York.  The  complaint  further  alleged  that,  about  the  mcmth 
of ,  1900,  the  defendant  listed  with  them  for  sale  cer- 
tain property  in  the  town  of  Medford,  known  as  the  **Nash 
Livery  Stable, '*  and  agreed  with  them  that,  if  they  would  find 
a  purchaser  for  such  property  at  the  price  of  $2,600,  he  would 
pay  them  $100  as  commission  and  compensation  for  their  serv- 
ices in  so  doing ;  that  afterward,  and  before  the  commencement 
of  the  action,  and  before  such  contract  had  been  canceled  or 
the  property  withdrawn  from  sale,  the  plaintiffs  did  procure 
a  purchaser,  willing  and  able  to  purchase  the  property,  who 
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offered  to  pay  $2»,600  for  it,  and  tendered  the  money  therefor, 
but  defendant  refused  to  sell  it  to  him ;  that  for  such  services 
the  defendant  is  indebted  to  the  plaintiffs  in  the  sum  of  $100. 
A  summons,  with  the  same  title  and  caption  as  the  complaint, 
was  issued  and  served  on  the  defendant,  who  in  due  time  an- 
swered the  complaint,  denying  the  partnership  between  York 
and  Wortman,  and  the  other  material  allegations,  and,  for  an 
afltonative  defense,  averring  that,  prior  to  the  alleged  sale  by 
the  plaintiffs,  the  contract  or  agreement  between  them  and  the 
defendant  had  been  canceled,  and  the  property  withdrawn 
from  sale.  A  reply  was  filed,  putting  in  issue  the  new  matter 
alleged  in  the  answer,  and.  upon  the  issues  thus  joined,  the 
cause  came  on  for  trial  before  the  court  and  jury  in  Septem- 
ber, 1901.  During  the  introduction  of  evidence  on  behalf  of 
the  plaintiffs,  it  appeared  that  at  the  time  the  alleged  cause  of 
action  accrued  Wortman  was  not  a  partner  of  York's,  and 
that,  if  a  right  of  action  existed  at  all  on  account  of  the  mat- 
ters alleged  in  the  complaint,  it  was  in  favor  of  York  individ- 
ually, and  not  of  a  partnership  composed  of  himself  and 
Wortman.  On  motion  of  the  plaintiffs,  and  against  the  objec- 
tion of  defendant,  the  complaint  was  thereupon  amended  by 
striking  the  name  of  Wortman  and  the  words  *  *  doing  business 
as  York  &  Wortman"  from  its  title,  and  from  the  body  thereof 
all  averments  as  to  the  partnership.  The  trial  then  proceeded 
under  the  complaint  as  amended,  but  resulted  in  a  mistrial, 
and  was  continued  for  the  term.  In  the  following  December 
the  cause  was  again  tried  on  the  same  pleadings,  and,  resulting 
in  a  verdict  and  judgment  in  favor  of  the  plaintiff,  the  defend- 
ant appeals.  AFPmMED. 

For  appellant  there  was  a  brief  over  the  names  of  William 
I.  Vawter,  Andrew  M.  Crawford,  and  Watso7i  &  Beekman, 
with  an  oral  argument  by  Mr.  Edw,  B.  Watson  and  Mr.  Craw- 
ford, 

For  respondent  there  was  a  brief  over  the  names  of  Austin 
8.  ffammond  and  Lynden  C.  NarregaUy  with  an  oral  argument 
by  Mr.  Eammond, 
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Mr.  Ji:sTicE  Bean,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

Preliminary  to  the  consideration  of  the  merits  of  the  ap- 
peal, it  is  iir^ed  that  the  bill  of  exceptions  is  insufficient,  be- 
cause* not  pn)perly  authenticated.  Within  the  time  allowed  by 
law  and  the  orders  of  the  court,  counsel  for  defendant  pre- 
pared and  submitted  a  bill  of  exceptions  to  the  trial  judge, 
setting  out  somewhat  in  detail  what  they  averred  to  be  the  pro- 
ceedings on  the  first  trial,  so  far  as  they  related  to  the 
amendment  of  the  complaint,  and  the  entire  testimony  and  all 
pn)ceedings  had  on  the  second  trial.  The  trial  judge  appended 
thereto,  and  signed,  the  following  certificate : 

*'The  hereto  attached  bill  of  exceptions  was  submitted  to  me 
for  approval  about  the  date  named  therein,  to  wit,  about  Feb- 
ruary 14,  1902.  On  submitting  them  to  Mr.  Hammond,  attor- 
ney' for  plaintiff,  he  objected  to  them  on  the  ground  that  it 
was  not  a  truthful  and  correct  recital  of  the  manner  in  which 
the  exceptions  were  taken  and  allowed.  I  then  procured  from 
Mr.  Calkins,  the  couii:  stenographer,  a  transcript  taken  from 
his  notes  of  the  trial  of  said  caiLse,  showing  the  manner  and 
time  in  which  said  exceptions  were  taken.  I  then  returned  the 
bill  of  exceptions,  together  with  said  transcript,  to  defendant's 
attorneys  for  correction.  The  bill  has  again  been  presented 
without  any  material  change  The  transcript  of  the  notes  of 
the  stenographer  shows  that  on  the  trial  of  said  cause  entitled 
^H.  G.  Wortman  &  W.  T.  York  vs,  J.  T.  C.  Nash,'  and  at  the 
close  of  said  trial,  the  court  instructed  the  jury  as  to  the  law 
in  the  case.  That  at  the  close  of  the  instructions  Mr.  Craw- 
ford, one  of  the  defendant's  attorneys,  informed  the  court  that 
he  desired  to  save  an  exception  to  all  of  the  instructions  given 
by  the  court,  and  all  the  instructions  asked  for  on  part  of  de- 
fendant and  not  given  by  the  court,  and  the  court  allowed  the 
exceptions  as  asked  for.  The  court  stenographer  is  now  attend- 
ing court  in  Lake  County,  and  it  is  impossible  to  procure 
another  transcript  from  his  notes  to  attach  hereto  at  this  time. 
I  do  not  understand  why  the  defendant  has  not  attached  to 
said  bill  the  transcript  furnished.  I  think  I  gave  the  instruc- 
tions set  out  in  said  bill  of  exceptions,  and  declined  giving  some 
asked  for  by  defendant.  No  means  have  been  furnished  me  to 
compare  the  evidence  as  set  out  in  the  bill  of  exceptions  with 
the  evidence  as  taken  by  the  stenographer.    In  justice  to  the 
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plaintiff,  and  in  the  absence  of  his  attorney,  I  do  not  feel  war- 
ranted in  signing  any  different  approval  of  said  bfU  of  excep- 
tions than  hereinabove  set  forth. 
**Done  at  Jacksonville,  Oregon,  this  30th  day  of  May,  1902." 

1.  It  is  contended  that  this  certificate  is,  in  effect,  a  disal- 
lowance of  the  bill  of  exceptions,  and  therefore  no  questions 
are^  presented  for  the  consideration  of  the  appellate  court.  No 
particular  form  for  the  certificate  of  a  trial  judge  to  a  bill  of 
exceptions  is  required  or  provided  by  our  statute.  It  is  suf- 
ficient if  it  is  authenticated  by  his  signature. 

2.  When  a  bill  of  exceptions  prepared  by  counsel  is  sub- 
mitted to  the  proper  judge  and  is  signed  by  him,  he  thereby 
certifies  as  true  every  material  statement  therein  preceding  his 
signature:  3  Enc.  PL  &  Pr.  458;  McCormick  Mack,  Co.  v. 
Gray,  114  Ind.  344  (16  N.  E.  787).  When,  therefore,  the  bill 
of  exceptions  in  this  case  was  signed  by  the  trial  judge,  he  in 
effect  certified  as  correct  every  material  statement  thereof,  ex- 
cepting such  a*s  might  be  modified  by  his  certificate,  and  the 
only  modification  therein  relates  to  the  manner  of  taking  and 
saving  exceptions  to  the  instructions  given,  and  to  the  refusal 
to  give  those  requested. 

3.  From  the  bill  of  exceptions,  as  submitted,  it  would  seem 
as  if  an  exception  was  saved  to  each  instruction  given  or 
refused,  while  the  effect  of  the  certificate  is  that  the  exceptions 
were  general.  Exceptions  of  the  latter  class  present  no  ques- 
tions for  consideration  on  appeal,  when  any  one  of  the  instruc- 
tions excepted  to  is  unobjectionable,  or  any  one  of  those 
refused  is  unsound ;  and,  as  there  is  no  pretense  that  such  is 
the  case  here,  there  is  no  inquiry  on  this  appeal  arising  out  of 
the  giving  or  refusing  of  instructions.  In  other  respects  the 
bill  of  exceptions  is  sufficient. 

4.  The  statement  in  the  certificate,  that  no  means  had  been 
furnished  the  trial  judge  to  compare  the  evidence  as  set  out 
with  that  taken  by  the  steiiographer,  is  a  mere  recital  of  a  fact, 
and  not  a  statement  that  the  evidence  as  actually  set  out  is 
incorrect. 

5.  The  first  assignment  of  error  is  the  granting  of  permis- 
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sion  to  the  plaintiff  to  amend  the  complaint  by  striking  from 
the  caption  Wortman's  name,  and  from  the  averments  all 
reference  to  the  partnership  between  himself  and  York.  At 
the  time  these  amendments  were  allowed,  affidavits  were  filed 
by  the  defendant  tending-  to  show  that  he  was  taken  by  sur- 
prise; but  they  could  only  be  material  on  the  question  as  to 
whether  the  court  erroneously  exercised  its  discretion  in  per- 
mitting the  amendments  at  that  time,  and,  as  three  or  four 
months  elapsed  between  the  time  they  were  allowed  and  the 
date  of  the  trial  resulting  in  the  judgment  from  which  this 
appeal  is  taken,  the  question  as  to  whether  the  court  abused 
its  discretion  in  allowing  the  amendments  becomes  immaterial. 
6.  For  the  purposes  of  this  appeal,  the  case  stands  prac- 
tically as  if  the  amendments  had  been  made  before  the  trial, 
and  the  only  inquiry  is  as  to  the  power  of  the  trial  court  to 
permit  such  amendments.  The  statute  (B.  &  C.  Comp.  §  102) 
provides:  **The  court  mays  at  any  time  before  trial,  in  further- 
ance of  justice,  and  upon  such  terms  as  ipay  be  proper,  allow 
any  pleading  or  proceeding  to  be  amended  by  adding  the  name 
of  a  party,  or  other  allegation  material  to  the  cause ;  and  in 
like  manner  and  for  like  reasons  it  may,  at  any  time  before  the 
caiLse  is  submitted,  allow  such  pleading  or  proceeding  to  be 
amended,  by  striking  out  the  name  of  any  party,  or  by  correct- 
ing a  mistake  in  the  name  of  a  party,  or  a  mistake  in  any  other 
respect,  or  when  the  amendment  does  not  substantially  change 
the  cause  of  action  or  defense,  by  conforming  the  pleading  or 
proceeding  to  the  facts  proved."  This  statute  was  intended 
to  remedy  the  harsh  rules  of  the  common  law,  and  has,  there- 
fore, always  received  a  liberal  construction.  It  has  now  be- 
come the  rule  to  allow  permission  to  amend,  and  the  exception 
to  refuse  such  permission  {Baldock  v.  Atwood,  21  Or.  73,  26 
Pac.  1058;  Garrisan  v.  Goodalc,  23  Or.  307,  31  Pac.  709) ;  for, 
as  said  by  Mr.  Chief  Justice  Strahan,  in  Baldock  v.  Atwood^ 
**  While  the  pai'ties  are  in  court  they  ought  to  be  permitted  to 
shape  their  pleadings  in  such  form  as  they  may  be  advised  so 
as  to  present  the  real  questions  at  issue,  that  the  same  may  be 
determined  with  as  little  delay  and  expense  as  possible.   Noth- 


Jan.  1903.]  York  v.  Nash.  327 

ing  is  ever  gained  by  turning  a  party  out  of  court  or  compell- 
ing him  to  take  a  nonsuit  on  account  of  some  defect  in  his 
pleading,  not  discovered  perhaps  until  during  the  progress  of 
the  case,  when  an  amendment  could  supply  the  defect,  and  the 
action  or  suit  be  brought  to  an  early  determination. ' '  Indeed, 
the  court  may,  in  the  exercise  of  a  sound  discretion,  permit  a 
pleading  to  be  amended  before  trial  by  introducing  a  new 
cause  of  action  or  defense,  material  to  the  subject-matter  of 
the  controversy  {Talhot  v.  Garretson,  31  Or.  256,  49  Pac.  978), 
although  it  may  not  do  so  upon  the  trial  (Foste  v.  Standard 
Ins.  Co.  26  Or.  449,  38  Pac.  617).  It  is  clear,  therefore,  that 
the  amendments  were  made  within  the  spirit  of  the  statute, 
and,  in  our  opinion,  it  was  within  the  power  of  the  trial  court 
to  allow  them. 

Under  a  statute  similar  to  ours  it  has  been  held  that,  where 
an  action  was  brought  in  the  name  of  one  partner  on  a  cause 
of  action  belonging  to  a  partnership,  it  is  within  the  power 
of  the  court  to  allow  an  amendment  by  substituting  the  name 
of  the  firm  as  plaintiff :  Dixon  v.  Dixon,  19  Iowa,  512 ;  Hodges 
V.  Kimhall,  49  Iowa,  577  (31  Am.  Rep.  158).  The  same  rule 
must  necessarily  apply  to  an  action  brought  in  the  name  of  a 
partnership  on  a  cause  of  action  belonging  to  one  member  of 
the  firm.  It  is,  of  course,  true  that  a  cause  of  action  in  favor 
of  one  member  of  a  firm  cannot  be  substituted  by  way  of 
amendment  for  one  in  favor  of  the  firm,  but,  so  long  as  the 
real  party  in  interest  is  plaintiff  and  the  essential  elements  of 
the  controversy  remain  the  same,  there  can  be  no  objection  to 
the  court's  allowing,  in  the  exercise  of  a  sound  discretion,  the 
pleadings  to  be  amended  by  adding  or  striking  out  the  name 
of  a  party.  Such  in  effect  was  the  ruling  of  this  court  in 
Hume  V.  Kelly,  28  Or.  398  (43  Pac.  380),  where  it  was  held 
that  an  amendment  adding  Multnomah  County  as  plaintiff  in 
an  action  brought  in  the  name  of  the  district  attorney  was 
within  the  power  of  the  court,  as  it  was  not  the  substitution 
of  one  cause  of  action  for  another.  So,  in  this  case,  we  are 
of  the  opinion  that  it  was  within  the  power  of  the  trial  court 
to  allow  the  complaint  to  be  amended  by  striking  out  the  name 
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of  one  of  the  parties  and  the  averments  as  to  the  partnership, 
and  that  the  action  could  thereafter  proceed  in  the  name  of  the 
other,  who  is  the  real  party  in  interest.  There  was  no  change, 
by  such  an  amendment,  of  the  cause  of  action,  but  the  essential 
elements  of  the  controversy  between  the  parties  remained  the 
same. 

7.  The  only  remaining  question  arises  on  a  motion  for  a  non- 
suit, and,  as  the  court  in  deciding  such  a  motion  must  assume 
as  true  every  fact  in  favor  of  the  plaintiff  that  the  evidence 
conduces  to  prove  {Herbert  v.  Dufur,  23  Or.  462,  32  Pae.  302), 
we  shall  so  state  the  facts,  although  there  was  a  controversy 
about  some  of  them.  In  the  winter  or  spring  of  1900  the  de- 
fendant listed  the  property  referred  to  for  sale,  at  the  stipu- 
lated price  of  $2,600,  with  the  plaintiff  York  and  H.  G.  Wort- 
man,  who  were  then  doing  a  real  estate  brokerage  business  as 
partners,  and  agreed  to  pay  them  $100  for  their  services  in 
case  they  effected  a  sale  at  that  figure.  A  few  months  later  he 
concluded  to  go  East  on  a  visit,  and  withdrew  the  property 
from  sale.  After  his  return  to  Medford  in  October,  he  met 
York,  who  in  the  mean  time  had  succeeded  to  the  partnership 
business  of  York  &  Wortman,  and  inquired  whether  he  had 
found  a  purchaser  for  his  property.  York  said  no,  he  had  not 
endeavored  to  do  so,  because  it  had  been  withdrawn  from  sale. 
The  defendant  thereupon  said  to  him,  **If  you  can  find  me  a 
buyer,  I  will  hold  it  the  same  as  I  did  before,— $2,600,— and  I 
will  give  you  $100  if  you  will  sell  it.''  York  replied,  **I  will 
see  what  I  can  do. ' '  A  short  time  afterward,  substantially  the 
same  conversation  was  had  between  York  and  the  defendant  in 
the  presence  of  Wortman,  when  defendant  again  repeated  his 
offer  to  give  York  $100  if  he  sold  the  property  for  $2,600,  and 
agreed  to  hold  it  at  that  figure  himself.  On  Thursday,  the  22d 
of  November,  1900,  and  while  this  contract  between  York  and 
the  defendant  was  still  in  force,  York  and  Wortman  (who 
seems  to  have  been  assisting  him  in  his  business)  offered  to 
sell  it  for  $2,600  to  one  Gray,  who  examined  it  with  a  view  of 
purchasing.  On  the  morning  of  Saturday^,  the  24th,  Gray  ad- 
vised them  that  he  would  take  the  property  at  the  offered 
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figure,  and  paid  $100  on  the  contract.  Nash  was  immediately 
notified,  but  refused  to  sell  it  to  Gray,  because  on  the  previous 
afternoon,  without  any  knowledge  of  the  negotiations  between 
York  and  Gray,  he  had  bargained  the  property  to  one  S.  B. 
Lane.  No  sale  to  Lane,  however,  had  been  consummated,  nor 
had  Lane  bound  himself  by  any  written  or  binding  contract, 
or  even  agreed  to  take  the  property,  the  only  arrangement  that 
had  been  made  in  relation  to  its  purchase  being  that  on  the 
previous  evening  he  had  inquired  of  defendant  what  he  would 
take  for  the  property,  and  defendant  told  him  he  could  have  it 
for  $2,600  if  he  wanted  it,  when  Lane  asked  for  a  few  days  in 
which  to  raise  the  money.  On  the  afternoon  of  Saturday,  the 
24th,  Lane,  Gray,  and  the  defendant  met  with  York  in  his 
office,  where,  after  discussing  the  question  as  to  whether  Lane 
or  Gray  was  entitled  to  the  property,  it  was  agreed  by  Lane 
and  the  defendant  to  leave  the  matter  to  the  plaintiff,  and  he 
decided  in  favor  of  Gray,  as  the  latter  had  unconditionally 
agreed  to  take  the  property  and  had  made  a  payment  thereon, 
while  Lane  had  not  so  agreed  and  would  not  so  bind  himself. 
Nash,  however,  neglecting  or  refusing  to  make  the  deed,  a 
formal  tender  on  behalf  of  Gray  was  made  to  him  November 
27th  of  the  entire  purchase  price,  which  he  refused  to  accept, 
and  afterward  conveyed  the  property  to  Lane.  Upon  these 
facts,  the  question  arises  as  to  whether  the  plaintiff  earned  and 
is  entitled  to  his  commission. 

It  is  first  insisted  that  the  contract  between  the  defendant 
and  York,  as  interpreted  by  their  conduct,  was,  not  that  York 
should  procure  a  purchaser  for  the  defendant,  as  alleged  in 
the  complaint,  but  that  he  should  make  an  absolute  sale  of  the 
property,  at  a  certain  specified  price,  and  bind  Nash  to  make 
a  deed  in  accordance  therewith,  and,  therefore,  there  is  a  fail- 
ure of  proof.  The  plaintiff  was  employed  by  Nash  to  sell  the 
property,  under  an  agreement  that  if  he  could  find  a  purchaser 
for  $2,600  he  should  be  paid  $100  for  his  services,  and  this  con- 
stituted him  a  real  estate  broker,  with  power  and  authority  to 
find  a  purchaser,  or  negotiate  a  sale,  but  not  to  make  a  contract 
binding  upon  his  principal.     The  authority  vested  in  a  real 
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estate  broker  to  sell  property  does  not  authorize  him  to  ecm- 
elude  and  execute  a  contract  of  sale,  but  simply  empowers  him 
to  find  a  purchaser,  leaving  the  terms  and  conditions  of  the 
sale  subject  to  negotiations  between  his  principal  and  such 
purchaser:  16  Cent.  Law  J.  444;  Armstrang  v.  Lowe,  76  CaJ. 
616  (18  Pac.  758),  Lindley  v.  Keim,  54  N.  J.  Eq.  418  (34  AU. 
1073) ;  Gregg  v.  Loomi&,  22  Neb.  174  (34  N.  W.  355).  The 
full  duty  of  the  plaintiff,  therefore,  under  his  contract  with 
Nash,  was  performed  when  he  produced  a  purchaser,  able, 
ready,  and  willing  to  take  the  property  upon  the  terms  offered, 
and,  if  Nash  then  refused  to  sell,  he  is  entitled  to  his  commis- 
sion {Fisk  V.  Henarie,  13  Or.  156,  9  Pac.  322;  Kyle  v.  Rippey, 
20  Or.  446,  26  Pac.  308).,  unless  the  previous  verbal  agree- 
ment between  Nash  and  Lane  is  a  defense. 

8.  It  is  admitted  that  the  plaintiff  did  not  have  the  exclusive 
right  to  find  a  purchaser  for  the  property,  and  therefore  Nash 
was  at  perfect  liberty  to  sell  it  himself,  and,  if  he  did  so  prior 
to  the  time  he  was  informed  of  a  sale  by  the  plaintiff,  he  is  not 
liable  to  plaintiff  for  his  commission,  unless  the  efforts  of  the 
latter  were  the  procuring  cause  of  the  sale,  which  is  not  con- 
tended: Mechera,  Agency,  §  967.  That  a  real  estate  broker 
finds  a  purchaser,  able,  ready,  and  willing  to  purchase  upon 
the  terms  of  the  seller,  is  not  enough,  under  the  apparent 
weight  of  authority,  to  entitle  him  to  his  commission,  but  he 
must  either  obtain  a  binding  agreement  to  purchase  the  prop- 
erty, or  bring  the  parties  together,  so  that  his  principal  also 
finds  a  purchaser.  If,  after  the  broker  has  foimd  the  pur- 
chaser, the  owner  sells  to  another  person,  without  knowledge 
thereof,  the  broker  is  not  entitled  to  his  commission :  Darrow 
V.  Harlow,  21  Wis.  306  (94  Am.  Dec.  541) ;  Boars  v.  Hyland, 
65  Minn.  150  (67  N.  W.  1148) ;  Gunn  v.  Bank  of  California, 
99  Cal.  349  (33  Pac.  1105) ;  Wylie  v.  MaHne  Nat,  Bank,  61 
N.  Y.  415.  This  doctrine^  how^ever,  cannot  be  invoked  as  a 
defense  to  this  action,  because  defendant  had  not  sold  or  made 
a  valid  contract  to  sell  prior  to  the  time  the  purchaser  secured 
by  the  plaintiff  was  introduced  to  him  and  expressed  not  only 
his  willingness  but  his  anxiety  to  take  the  property.     The 
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arrangement  between  the  defendant  and  Lane  would  not  conr 
stitute  a  sale,  within  the  meaning  of  the  rule  stated,  nor  oper- 
ate as  a  revocation  of  the  plaintiff's  authority.  It  was  a  mere 
verbal  understanding,  without  any  consideration,  and  had 
none  of  the  elements  of  a  sale  or  of  a  contract  for  a  sale.  It 
was  nothing  more  than  an  option,  subject  to  revocation  by 
either  party  at  any  time,  and,  indeed,  there  was  evidence  tend- 
ing to  show  that  the  arrangement  was  in  fact  actually  revoked 
and  canceled  by  the  agreement  in  York's  ofSce  on  the  after- 
noon of  the  24th. 

The  point  is  made  that  Gray  was  not  able  to  purchase  the 
property  because  he  was  insolvent ;  but  the  evidence  shows  that 
he  had  money  enough  in  the  bank,  subject  to  his  order,  and 
that  he  could  and  would  have  paid  for  it  if  Nash  had  not 
refused  to  sell  it  to  him.  It  follows  from  these  views  that  the 
judgment  of  the  court  below  must  be  affirmed,  and  it  is  so 
ordered.  AFFmMED. 

Argued  1  October;  decided  3  Noyember,  1902. 

LUOKET  V.  lilNOOLN  COUNTY.  |i  m\ 

[70  Pac.  609.] 

MiLBAOR  OP  WiTNKSSES  AS    CoSTS SHOWING  RBQUIRBD. 

1.  When  objection  has  been  made  to  the  allowance  as  costs  of  the  mileage 
claimed  for  a  witness  residing  beyond  the  reach  of  an  ordinary  subpoena,  and 
who  has  voluntarily  attended  at  the  request  of  one  of  the  parties,  the  claim 
must  be  sustained  by  such  a  showing  as  would  be  required  to  obtain  an  order 
requiring  the  attendance  of  the  witness  under  like  circumstances.* 

Costs — Rbquirbhent  of  thb  Amended  Verified  Statement. 

2.  Where  objections  to  the  taxation  of  witnesses'  mileage  as  costs  are  filed 
on  the  ground  that  the  witnesses  lived  beyond  the  reach  of  an  ordinary  sub- 
poena, and  attended  merely  at  the  request  of  the  party,  and  that  their  oral 
examination  was  Kot  Important  or  desirable,  the  amended  verified  cost  state- 
ment required  to  be  filed  by  Hlirs  Ann.  Laws,  f  795,  must  affirmatively  allege 
that  such  examination  was  important  and  desirable. 

Prom  Linn :  George  H.  Burnett;,  Judge. 

Action  by  G.  P.  Luckey,  as  administrator  of  the  estate  of 
L.  A.  S.  Luckey,  deceased,  against  Lincoln  County.  Prom  an 
order  retaxing  costs,  defendant  appeals.  Affirmed. 


•Hill's  Ann.  Laws,  f  795 ;  B.  &  C.  Comp.  f  807. 
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For  appellant  there  was  a  brief  over  the  names  of  B.  F, 
Jones  and  Weatherford  &  Wyatt,  with  an  oral  argnment  by 
Mr,  J.  R,  Wyatt. 

For  respondent  there  was  a  brief  over  the  names  of  W.  8. 
McFadden  and  H.  C.  Watson,  with  an  oral  argument  by  Mr. 
McFadden. 

Mr.  Justice  Wolverton  delivered  the  opinion  of  the  court. 

1.  This  is  an  appeal  from  the  retaxation  of  costs  by  the  cir- 
cuit court.  The  sole  question  insisted  upon  here  pertains  to 
the  taxation  of  the  mileage  of  certain  witnesses  from  Lincoln 
County,  who  attended  the  court  sitting  in  Albany,  Linn 
County,  more  than  twenty  miles  distant  from  their  places  of 
residence,  to  testify  as  witnesses  in  behalf  of  the  defendant, 
and  at  its  request.  The  objections  interposed  to  the  taxation 
of  such  mileage  were  that  the  witnesses  were  not  sworn  or  ex- 
amined in  such  cause,  nor  was  their  oral  testimony  at  any  time 
important  or  desirable  or  material  in  behalf  of  the  defendant. 
The  county,  by  its  amended  verified  statement,  set  out  the 
number  of  miles  necessarily  traveled;  the  number  of  days  in 
attendance  upon  the  court ;  that  the  witnesses  attended  at  the 
defendant's  request,  and  that  their  testimony  was  material, 
giving  specific  reasons  why  it  was  considered  so;  but  did  not 
make  any  averment  relative  to  the  importance  or  desirability 
of  an  oral  examination.  The  trial  court,  as  one  of  its  conclu- 
sions of  law,  made  the  following  finding,  viz. :  *  *  In  the  absence 
of  any  showing  whatever  that  the  oral  examination  at  the  trial 
of  this  cause  was  important  or  desirable,  the  claim  of  the  de- 
fendant for  mileage  for  said  witnesses,  residing  as  they  do 
more  than  twenty  miles  from  the  place  of  trial,  is  not  well 
founded  in  law,  and  cannot  be  sustained  or  allowed;'*  and  in 
pursuance  thereof  refused  to  tax  such  mileage  as  a  disburse- 
ment recoverable  by  the  defendant,  and  error  is  predicated 
upon  the  action  of  the  court  in  this  regard.  Since  the  decision 
of  this  court,  in  Crawford  v.  Abraham,  2  Or.  163,  it  has  been 
regarded  as  settled  that,  when  objection  has  been  made  to  the 
taxation  of  mileage  of  a  witness  living  beyond  the  reach  of  an 
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ordinary  subpoena,  and  the  attendance  is  procured  simply  by 
request  of  the  party,  the  item  must  be  sustained  by  a  showing 
equivalent  to  that  which  is  necessary  under  Hill's  Ann.  Laws, 
§  795,  to  procure  a  special  subpcena:  Sugar  Pine  Lum.  Co.  v. 
Garrett,  28  Or.  168  (42  Pac.  129) ;  Perham  v.  Portland  Elec. 
Co,  33  Or.  451  (53  Pac.  14,  24,  40  L.  R.  A.  799,  72  Am.  St. 
Rep.  730) ;  Burrows  v.  Balfour,  39  Or.  488  (65  Pac.  1062) ; 
and  Spencer  v.  Peterson,  41  Or.  257  (68  Pac.  1108).  The 
showing*  required  by  the  section  referred  to  is  that  the  testi- 
mony of  the  witness  is  material,  and  his  oral  examination  im- 
portant and  desirable.  In  Burrows  v.  Balfour,  39  Or.  488  (65 
Pac.  1062),  the  sufBciency  of  the  order  indorsed  upon  a  sub- 
pcena requiring  the  attendance  of  the  witness,  based  upon  an 
aiSdavit  couched  in  the  language  of  the  statute,  that  the  testi- 
mony of  the  witness  was  material,  and  his  oral  examination 
important  and  desirable,  was  questioned,  and  it  was  held  that 
the  order  was  in  the  nature  of  a  judgment  predicated  upon  the 
showing  thus  made,  and  justified  the  taxation  of  double  mile- 
age. 

2.  In  the  case  at  bar  we  have  the  question  presented,  unat- 
tended by  the  conclusive  effect  of  any  judgment,  whether  the 
amended  verified  statement  must,  in  addition  to  showing  the 
materiality  of  the  testimony  of  the  witnesses,  also  show  that 
their  oral  examination  was  important  and  desirable.  It  is 
argued  that,  iivasmuch  as  the  objections  specified  that  the  oral 
testimony  was  not  at  any  time  important  or  desirable,  the 
question  was  suflBciently  presented,  and  that  it  was  unneces- 
sary to  make  any  affirmative  allegation  in  the  amended  verified 
statement  to  sustain  the  item.  The  language  of  Mr.  Justice 
MooBE  in  Spencer  v.  Peterson,  41  Or.  257  (68  Pac.  1108),  an- 
swers the  argument  perfectly.  He  says:  *'This  section  [795, 
Hill's  Ann.  Laws],  construed  in  the  light  of  the  rule  an- 
nounced in  the  case  cited  {Crawford  v.  Abraham),  requires  the 
prevailing  party,  if  proper  objection  be  made  to  his  cost  bill, 
to  file  an  amended  verified  statement  showing  that  the  testi- 
mony of  the  witness,  who  had  voluntarily  come  from  his  resi- 
dence in  another  county,  and  more  than  twenty  miles  from  the 
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place  of  trial,  was  material,  and  also  that  his  oral  examination 
was  important  and  necessary."  The  objections  are  designed 
to  call  specific  attention  to  the  items  claimed  to  be  wrongful  or 
without  authority  of  laws  and,  when  interposed,  the  burden  of 
filing  an  amended  verified  statement  is  cast  upon  the  party 
filing  the  cost  bill,  if  he  would  maintain  it.  Having  the  bur- 
den of  proof,  he  must  show  by  such  statement  all  that  is 
required  by  the  statute,  construed  in  the  light  of  Crawford  v. 
Abraham,  2  Or.  163.  So  it  is  in  the  case  at  bar.  In  order  to 
recover  the  item  of  mileage,  it  was  incumbent  upon  the  de- 
fendant to  show  by  the  amended  verified  statement  that  the 
testimony  of  the  witnesses  was  not  only  material,  but  that  their 
oral  examination  was  important  and  desirable.  There  being 
no  showing  whatever  as  to  the  importance  and  desirability  of 
such  oral  examination,  the  defendant  has  not  brought  itself 
within  the  rule,  and  the  judgment  of  the  circuit  court  must  be 
affirmed.  Affibmed. 


Decided  10  November,  1902. 

I  48  m\  DTJHTIiEY  17.  mVAK. 

1^       33^  [70  Pac  529,  59  L.  R.  A.  785.] 

Iz Injury  to  Employe — Negligenck — Res  Ipsa  Ix)QuiTrR. 

1.  The  rule  of  evidence  sometimes  called  res  ^sa  loquitur  does  not  apply  in 
actions  by  Injured  employes  against  their  masters  for  injuries  arising  from 
defects  in  machinery  or  appliances  where  the  only  fact  shown  is  the  death 
from  the  accident;  thus,  showing  merely  the  death  of  an, employe  from  the 
breaking  of  a  pulley  connected  with  a  machine  at  which  he  was  working  doei 
not  Justify  an  inference  that  the  master  was  negligent 

Ditty  of  Master  to  a  Servant — Liability  fob  Neoligbncb. 

2.  A  master  is  not  an  insurer  of  the  safety  of  a  servant,  and  Is  liable  for 
only  those  injuries  that  result  from  defects  In  the  machinery  which  were  or 
ought  to  have  been  known  to  him,  and  were  unknown  to  the  servant. 

Master  and  Servant — Kind  of  Appliances  Required. 

8.  A  master  Is  not  under  obligation  to  furnish  the  best  appliances  for  the 
use  of  his  servant,  but  his  liability  is  discharged  when  he  furnishes  such 
appliances  as  are  ordinarily  used  for  the  purposes  intended,  and  keeps  them 
in  proper  condition. 

Opinion  Evidence — Qualification  of  Expert. 

4.  Merely  being  a  millwright  whose  duty  It  Is  to  repair  and  look  after  pul- 
leys does  not  show  one  to  be  an  expert,  entitled  to  give  his  opinion  as  to  what 
caused  a  pulley  to  break. 

Witness — Knowledge  of  Subject. 

5.  It  must  be  shown  that  a  witness  has  some  reasonably  comprehensive 
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knowledge  of  the  subject  about  which  he  Is  to  testify  before  being  heard :  for 
example,  a  mill  employe  who  Is  on  duty  only  at  night  should  not  be  heard  oo 
the  question  of  whether  the  machinery  was  regularly  Inspected,  for  his 
knowledge  oiy  the  subject  Is  not  sufficiently  extensive. 

Limit  op  Cboss-Exahination. 

6.  One  who  has  testified  merely  that  a  pulley  and  belt,  by  the  breaking  of 
which  plalntlff^s  Intestate  was  killed,  had  been  running  four  years  without 
accident,  cannot,  on  cross-examination,  be  asked  whether  several  men  had  not 
been  killed  In  the  mill  In  that  time,  for  manifestly  such  a  matter  Is  not  at 
all  connected  with  or  related  to  the  subject  of  the  direct  examlnaton. 

Prom  Multnomah:  Alfred  P.  Sears,  Jr.,  Judge. 

This  is  an  action  by  Ida  M.  Duntley,  administratrix,  against 
Inman,  Poulsen  &  Co.,  a  corporation,  to  recover  damages  for 
the  death  of  Marcus  H.  Duntley,  plaintiflP*s  intestate,  alleged 
to  have  been  caused  by  the  negligence  of  the  defendant.  Dunt- 
ley, at  the  time  of  his  death,  and  for  two  or  three  years  prior 
thereto,  had  been  employed  by  the  defendant,  running  one  of 
its  planers.  His  duty  was  to  start  up  the  machine  and  riin  the 
lumber  through  it,  see  that  it  was  kept  in  condition,  and  if  he 
found  anything  wrong  with  it,  to  report  to  the  foreman.  The 
planer  was  operated  by  a  belt  running  to  an  iron  pulley  about 
twenty-two  inches  in  diameter,  on  a  revolving  shaft,  upon 
which  there'  was  also  a  loose  pulley,  which  revolved  around  the 
shaft.  When  the  machine  was  not  in  operation  the  belt  was 
transferred  to  the  loose  pulley,  and  when  it  was  again  to  be  set 
in  motion  the  belt  was  slipped  back  to  the  tight  pulley,  imme- 
diately taking  up  the  power  from  the  revolutions  of  the  shaft 
and  conveying  it  to  the  machine,  thus  setting  it  in  motion. 
The  slipping  back  and  forth  of  the  belt  was  a  part  of  the  duties 
of  the  deceased,  which  he  accomplished  by  means  of  a  stick 
about  four  feet  long,  and  one  and  one  half  inches  in  diameter. 
On  August,  25,  1900,  when  he  moved  the  belt  from  the  loose  to 
the  tight  pulley  for  the  purpose  of  starting  the  planer,  the  lat- 
ter pulley  suddenly  broke  in  several  pieces,  and  he  was  caught 
by  the  belt,  which  parted,  and  he  was  drawn  into  the  machin- 
ery and  killed.  The  pulley  and  planer  were  purchased  from  and 
set  up  by  a  reputable  manufacturer,  and  thoroughly  tested, 
about  four  years'before  the  accident.  They  had  been  in  constant 
and  satisfactory  use  since  that  time,  and  the  testimony  disclosed 
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no  apparent  cause  for  the  breaking  of  the  pulley.  No  one  i 
the  accident,  and  from  the  testimony  it  is  not  dear  whether  the 
belt  or  pulley  broke  first,  or  whether  the  pulley  broke  because 
Duntley  was  drawn  into  the  machinery  by  the  belt,  or  whether 
he  was  drawn  into  it  and  killed  on  account  of  the  breaking  of 
the  pulley.  Emil  Klosner,  one  of  the  witnesses  for  plaintijff, 
testified  that  just  a  moment  before  the  accident  he  saw  Duntley 
oiling  the  machine,  and  then  start  to  move  the  belt  from  the 
loose  to  the  tight  pulley  for  the  purpose  of  putting  it  in  mo- 
tion ;  that  immediately  thereafter  he  heard  a  noise,  and,  looking 
up,  saw  Duntley  standing  near  the  pulley,  but  that  he  was  an 
instant  later  drawn  into  the  machinery  by  the  belt ;  that,  at  the 
time  witness  looked  up,  the  belt  was  flying  in  the  air,  and  he 
could  not  tell  whether  Duntley  was  struck  by  a  piece  of  the  belt 
or  of  the  pulley.  Johnson,  the  planer  foreman,  testified  that,  a 
few  minutes  before  the  accident,  Duntley  came  to  him  to  ask 
about  some  lumber  he  was  going  to  plane;  that  he  then  took  his 
oil  can  and  went  to  the  machine  to  oil  and  start  it  up ;  that  im- 
mediately thereafter  witness  heard  a  noise,  and,  looking  up,  saw 
Duntley  in  the  machinery.  The  complaint  charges  that  the  de- 
fendant was  negligent  (1)  in  providing  a  defective  belt;  (2)  a 
defective  pulley;  (3)  in  failing  and  neglecting  to  box  in  or 
protect  the  machinery  so  as  to  prevent  injury  to  persons  run- 
ning or  operating  the  same;  and  (4)  in  failing  and  neglecting 
to  furnish  a  belt  shifter  or  other  suitable  appliance  by  which 
the  belt  could  have  been  shifted  from  the  loose  to  the  tight  pul- 
ley, for  the  want  of  which  the  deceased  was  compelled  to,  and 
did,  stand  in  a  place  more  exposed  to  injuries  from  the  ma- 
chinery than  he  otherwise  would  have  been  required  to  do. 
The  last  allegation  was  stricken  out  by  the  court  below.  An 
answer  was  thereupon  filed,  denying  the  negligence  charged; 
and  upon  the  trial  the  defendant  had  a  verdict  and*  judgment, 
from  which  the  plaintiff  appeals.  AppmMBD. 

For  appellants  there  was  an  oral  argument  by  Mr.  Henry 
E,  McGinn  and  Mr.  Victor  K.  Strode,  with  a  brief  to  this 
effect : 

I.  The  rule  of  law  embodied  in  the  maxim  res  ipsa  loquitur 
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is  now  fully  recognized  and  established  in  this  state:  Esberg 
Cigar  Co.  v.  City  of  Portland,  34  Or.  282,  302  (55  Pac.  961, 
75  Am.  St.  Rep.  651,  43  L.  R.  A.  435) ;  Boyd  v.  Portland  Elec, 
Co,  40  Or.  126  (7  Am.  Eleetl.  Cas.  661,  m  Pac.  576)  Boyd  v. 
Portland  Elec.  Co.  41  Or.  336  (68  Pac.  810). 

II.  The  presumption  carried  by  this  maxim  originates  from 
the  nature  of  the  act  or  occurrence,  and  not  from  the  nature  of 
the  relations  between  the  parties :  Judson  v.  Oiant  Powder  Co. 
107  Cal.  549  (48  Am.  St.  Rep.  146,  29  L.  R.  A.  718,  40  Pac. 
1020) ;  Houston  v.  Brush,  66  Vt.  331  (29  Atl.  380) ;  OHifen  v. 
Manice,  166  N.  Y.  188  (59  N.  E.  925) ;  Snyder  v.  Wheeling 
Elec.  Co.  43  W.  Va.  661  (64  Am.  St.  Rep.  922,  39  L.  R.  A.  499, 
28  S.  E.  733,  7  Am.  Eleetl.  Cas.  473). 

III.  The  late  decisions  with  great  unanimity  apply  the  rule 
res  ipsa  loquitur  to  controversies  between  master  and  servant 
the  same  as  between  other  persons.  All  the  following  cases  are 
between  master  and  servant:  Atchison,  T.  &  8.  F.  Ry.  Co.  v. 
Mulligan,  67  Fed.  569  (14  C.  C.  A.  547) ;  Farmers'  L.  &  T.  Co. 
V.  Toledo.,  A.  A.  &  N.  M.  R.  Co.  67  Fed.  73 ;  Posey  v.  ScovUle, 
10  Fed.  140;  Rose  v.  Stephens  &  C.  Tran^p.  Co.  11  Fed.  438; 
Coleman  v.  Mechanics'  Iron  F.  168  Mass.  254  (46  N.  E.  1065) ; 
Oraham  v.  Badger,  164  Mass.  42  (41  N.  E.  61) ;  Hennessy  v. 
Boston,  161  Mass.  502  (37  N.  E.  668) ;  Moynihan  v.  HUls  Co. 
146  Mass.  586  (4  Am.  St.  Rep.  348,  16  N.  E.  574) ;  Hcmston  v. 
Brush,  66  Vt.  331  (29  Atl.  380) ;  Bahr  v.  Lombard,  53  N.  J.  L. 
233  (21  Atl.  190,  23  Atl.  167) ;  Olson  v.  Great  Northern  R.  Co. 
68  Minn.  155  (71  N.  W.  5) ;  Pennsylvania  Co.  v.  Sears.  136 
Ind  460  (36  N.  E.  353,  34  N.  E.  15) ;  Winkelm^nn  Drug  Co. 
v.  Colladay,  88  Md.  78  (40  Atl.  1078) ;  Tennessee  C.  I.  &  Ry. 
Co.  V.  Hayes,  97  Ala.  201  (12  So.  98) ;  Donnelly  v.  Booth  Gran- 
ite Co.  90  Me.  110  (37  Atl.  877) ;  Haggerty  v.  Hallowell  Gran- 
ite Co.  89  Me.  118  (35  Atl.  1029) ;  Sackeuntz  v.  American  Bis- 
cuit Co.  78  Mo.  App.  144;  Turner  v.  Haar,  114  Mo.  335  (21 
S.  W.  737) ;  McCray  v.  Galveston,  H.  &  S.  A.  R.  Co.  89  Tex. 
168  (34  S.  W.  95) ;  Texas  &  N.  0.  R.  Co.  v.  Crowder,  63  Tex. 
502;  Lauisville  &  N.  R.  Co.  v.  Northington.  91  Tenn.  56  (16 
L.  R.  A.  268,  17  S.  W.  880) ;  Coelli  v.  New  Jersey,  etc.,  Con- 
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ccntr.  Wojks,  87  Hua,  428  (34  N.  Y.  Supp.  310) ;  MuUaims  v. 
Jancsville,  67  Wis.  24  (29  N.  W.  565) ;  Folk  v.  Schaeffer,  186 
Pa.  St.  253  (40  Atl.  401) ;  Puget  Sound  Iron  Co,  v.  Lawrerice, 
3  Wash.  T.  226  (14  Pac.  869). 

IV.  In  was  nejrlitrence  in  the  first  instance  on  the  part  of  the 
iiuustor  to  mill  ire  the  servant  to  shift  the  belt  onto  the  pulley 
in  (|  nest  ion  with  a  stick,  when  it  could  have  been  done  with 
much  more  safety  by  means  of  a  belt  shifter,  and  the  allega- 
tions in  r(»jrard  to  the  injury  havin":  been  received  on  account 
of  the  planer  on  which  he  worked  not  having  been  supplied 
with  a  belt  shifter  should  have  been  allowed  to  stand  in  the 
complaint :  Oregon  S.  L.  Rtj.  Co.  v.  Tracy,  66  Fed.  Rep.  931 
(14  C.  C.  A.  199) ;  Mayes  v.  Chicago,  R.  I.  &  P.  R.  Co.  63 
Iowa,  562  (14  N.  W.  340,  19  N.  W.  680) ;  Hulehan  v.  Oreen 
Bay,  etc.,  R.  Co.  68  Wis.  520  (32  N.  W.  529) ;  LouisviUe  &  N. 
R.  Co.  V.  Orr,  84  Ind.  50;  Nicholaus  v.  Chuxigo,  etc.,  R.  Co. 
90  Iowa,  85  (57  N.  W.  694) ;  Thompson  v.  Great  Northern  R, 
Co.  70  ]\Iinn.  219  (72  N.  W.  962) ;  Walker  v.  McNeill,  17  Wash. 
582  (50  Pac.  518). 

V.  Witness  Erickson  being  the  millwright  at  the  mill  when 
the  accident  happened,  having  had  long  experience  in  that  ca- 
pacity, and  having  worked  a  number  of  weeks  on  this  same 
planer  and  with  the  pulley  which  broke,  it  was  competent  for 
him  to  state  whether  the  pulley  was  suitable  and  of  sufficient 
size  and  strength  for  the  purpose  for  which  it  was  used,  and 
also  the  cause  of  its  breaking  as  it  did:  Camp  Point  Mfg.  Co. 
V.  Ballon,  71  111.  417;  Murtangh  v.  New  York,  etc.,  R.  Co.  49 
Ilun,  456  (3  N.  Y.  Supp.  483) ;  Woods  v.  Chicago,  etc.,  R.  Co. 
108  Mich.  396  {^Q  N.  W.  328) ;  Alabama  C.  &  Coke  Co.  v.  Pitts, 
98  Ala.  285  (13  So.  135). 

For  respondent  there  was  an  oral  argument  by  Mr.  John  M. 
Gcann,  with  a  brief  over  the  name  of  Dolph,  MaUory,  Simon 
d'  Gearim,  to  this  effect: 

I.  The  rule  of  res  ipsa  loquitur  is  never  applied  to  cases  be- 
tween master  and  servant  where  the  injury  complained  of 
arises  from  some  alleged  defect  in  machinery  or  appliances 
which  it  is  the  plaintiff's  duty  to  operate.     The  burden  of 
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proof  in  all  such  cases  is  on  the  plaintiff  to  show  not  only  the 
happening  of  the  accident  but  at  least  some  evidence  to  show 
negligence  on  the  part  of  defendant:  Stokes  v.  Saltonstally  38 
U.  S.  (13  Pet)  181;  Railroad  Co.  v.  Pollard,  89  U.  S.  (22 
Wall.)  341;  Gleeson  v.  Virginia  Mid.  R.  Co.  140  U.  S.  435  (11 
Sup.  Ct.  859) ;  Texas  &  Pac.  R.  Co.  v.  Barrett,  166  U.  S.  617 
(17  Sup.  Ct.  707);  Biggins  v.  Famiing,  195  Pa.  St.  599 
(46  Atl.  102);  Tlodges  v.  Kimball,  104  Fed.  751;  Wojcie^ 
ch(m^sky  v.  Spreckels  8.  Ref.  Co.  177  Pa.  St.  57  (35  Atl.  596) ; 
Brownfield  v.  Chicago,  R.  I.  &  P.  R.  Co.  107  Iowa,  254  (77 
N.  W.  1038) ;  Pierce  v.  Kyle,  80  Fed.  867;  Weidmer  v.  New 
York  El.  R.  Co.  114  N.  Y.  462  (21  N.  E.  1041) ;  Bishop  v. 
Brown,  14  Colo.  App.  535  (61  Pac.  50) ;  Redmond  v.  Delta 
hum.  Co.  96  Mich.  545  (55  N.  W.  1004) ;  Phiel  v.  Albany,  51 
N.  Y.  Supp.  755;  Thompson,  Negligence,  p.  1227. 

Mr.  Justice  Bean,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

1.  The  plaintiff  requested  the  court  to  charge  tlie  jury  that 
**  There  is  a  rule  of  law  that  whenever  a  thing  that  causes 
injury  is  shown  to  be  under  the  management  of  a  defendant, 
and  the  accident  is  such  as  in  the  ordinary  course  of  things 
does  not  happen,  if  those  who  have  the  management  use  proper 
care,  it  affords  reasonable  evidence,  in  the  absence  of  an  ex- 
planation by  the  defendant,  that  the  accident  arose  from  the 
want  of  care.  So,  in  the  case  on  trial,  if  you  find  that  the 
pulley  attached  to  the  planing  machine  was  under  the  manage- 
ment of  the  defendant,  and  that  the  pulley  broke,  which  could 
not  have  happened  in  the  ordinary  course  of  things,  if  those 
who  had  the  management  and  control  of  that  pulley  used 
proper  care,  then,  if  in  that  event  there  is  no  explanation  on 
the  part  of  the  defendant  as  to  breaking  of  said  pulley,  you 
may  conclude  that  the  breaking  of  the  pulley  arose  from  the 
want  of  care. "  This  was  refused,  but  in  its  general  charge  the 
court  instructed  the  jury  that  **  Negligence  is  never  pre- 
sumed. Plaintiff  in  this  case  has  charged  it,  and  she  must 
prove  it.    It  cannot  be  inferred,  from  the  mere  fact  that  the 
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decedent  wan  injured  or  the  accident  happened,  that  the  de- 
fendant was  negligent.'*  The  refusal  to  give  the  instruction 
requested,  and  the  giving  of  the  one  quoted,  constitute  the 
principal  assignments  of  error  on  this  appeal,  and  present  the 
(juestion  whether  proof  of  the  death  of  the  plaintiff's  intestate 
from  the  breaking  of  the  pulley,  in  the  absence  of  any  explana- 
tion by  the  defendant  as  to  the  cause  of  such  breaking,  is  itself 
evidence  of  a  want  of  care  on  its  part.  In  an  action  by  a  pas- 
senger against  a  carrier,  proof  of  the  injury  itself  is  prima 
facie  evidence  of  negligence,  for  the  contract  is  to  carry  safely. 
Hut  in  an  action  by  a  servant  against  his  master,  this  rule  does 
not  obtain.  Before  a  servant  can  recover  for  an  injury  received 
by  him,  he  must  allege  and  prove  that  it  was  caused  by  the  neg- 
ligence of  the  master.  It  is  the  duty  of  the  master  to  provide 
his  servant  with  a  reasonably  safe  place  to  work  in,  reasonably 
safe  tools  and  appliances  to  work  with,  and  to  exercise  reason- 
able care  and  diligence  to  keep  them  in  that  condition.  The 
presumption  is  that  he  has  discharged  this  duty,  and  this  pre- 
sumption c^n  only  be  overcome  by  affirmative  proof,  either 
direct  or  circumstantial,  of  negligence  on  his  part:  Wood, 
Mast.  &  Serv.  (2  ed.)  §  382.  In  some  instances  the  circum- 
stances attending  the  accident  may  be  sufficient,  if  unex- 
plained, to  justify  the  jury  in  drawing  an  inference  of  negli- 
gence. In  such  cases,  however,  the  physical  facts  themselves 
are  evidential,  and  there  is  what  the  law  terms  evidence  of 
negligence,  in  conformity  with  the  maxim,  Res  ipsa  loquitur. 
But  this  maxim  is  a  mere  rule  of  evidence  and  not  a  presump- 
tion of  law:  Boyd  v.  Portland  Elec,  Co.  40  Or.  126  (7  Am. 
Eleotl.  Cas.  661,  66  Pac.  576) ;  same  case,  41  Or.  336  (68  Pac. 
810).  It  is,  as  said  by  Mr.  Justice  Holmes  in  Ordham  v. 
Badger,  164  Mass.  42,  47  (41  N.  B.  61),  ** merely  a  short  way 
of  saying  that,  so  far  as  the  court  can  see,  the  jury,  from  their 
experience  as  men  of  the  world,  may  be  warranted  in  thinking 
that  an  accident  of  this  particular  kind  commonly  does  not 
happen  except  in  consequence  of  negligence,  and  that  therefore 
tliere  is  a  presumption  of  fact,  in  the  absence  of  explanation 
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or  other  evidence  wiiieh  the  jury  believe,  that  it  happened  in 
consequence  of  negligence." 

There  is  some  controversy  in  the  authorities  as  to  whether 
under  any  circumstances  the  doctrine  is  applicable  in  an  action 
by  an  injured  servant  against  his  master.  But  if  it  can  be 
invoked  in  such  an  action  at  all,  it  is  manifest  that,  when  the 
servant  is  injured  from  a  defect  in  the  machinery  operated  by 
him,  it  can  apply  only  where  the  physical  facts  themselves 
speak  of  the  negligence  of  the  defendant,  and  not,  as  in  the 
case  at  bar,  merely  show  the  happening  of  the  accident.  The 
mere  circumstance  that  a  servant  is  injured  by  defective  ma- 
chinery or  appliances  used  by  him  does  not  prove  negligence 
or  want  of  care  on  the  part  of  the  master:  1  Bailey,  Mast.  & 
Serv.  §  1597;  20  Am.  &  Eng.  Bnc.  Law  (2  ed.),  87;  Simpson 
V.  Locomotwe  Works,  139  Pa.  245  (21  Atl.  386) ;  Texas  &  Pac, 
Ry.  Co,  V.  Barrett,  166  U.  S.  617  (17  Sup.  Ct.  707) ;  Patton  v. 
Texas  &  Pac.  Ry.  Co.  179  U.  S.  658  (21  Sup.  Ct.  275) ;  Wojcie- 
chowski  V.  Spreckles  Ref,  Co.  177  Pa.  57  (35  Atl.  596) ;  Brown- 
field  V.  Chicago,  R.  I.  &  P.  R.  Co.  107  Iowa,  254  (77  N.  W. 
1038);  Olson  V.  Great  North.  Ry.  Co.  68  Minn.  155  (71 
N.  W.  5.) 

2.  The  happening  of  the  accident  may  perhaps  tend  to  show 
that  the  machinery  was  defective,  but  this  alone  is  not  sufficient 
to  entitle  the  servant  to  recover.  He  must  go  further,  and  show 
not  only  that  the  injury  resulted  from  a  defect  in  the  ma- 
chinery, but  that  the  defendant  had  notice  of  such  defect,  or 
by  the  exercise  of  ordinary  care  could  have  knowTi,  and  was 
therefore  guilty  of  negligence.  **The  mere  fact  that  the  ma- 
chinery proves  defective,"  says  Mr.  Wood,  **and  that  an 
injury  resulted  therefrom,  does  not  fix  the  master's  liability. 
Prima  facie  it  is  presumed  that  the  master  has  discharged  his 
duty  to  the  servant,  and  that  he  was  not  at  fault.  Therefore 
the  servant  must  overcome  this  presumption  by  proof  of  fault 
on  the  master's  part,  either  by  showing  that  he  knew  or  ought 
to  have  known  of  the  defects":  Wood,  Mast.  &  Serv.  (2  ed.) 
§  368.  A  master  is  not  an  insurer  of  the  safety  of  his  servant, 
and  is  therefore  not  bound  to  furnish  absolutely  safe  appli- 
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ances  or  machinery.  His  duty  in  this  regard  is  discharged 
when  he  exercises  reasonable  care  and  caution  to  provide  such 
machinery  or  appliances,  and  to  keep  them  in  that  condition, 
and  the  presumption  is  that  he  has  discharged  this  duty.  He 
is  only  liable  for  an  injury  to  a  servant  through  a  defect  in  the 
machinery  or  appliances  which  was  or  ought  to  have  been 
known  to  him  and  was  unknown  to  the  servant;  and,  in  an 
action  therefor,  it  is  necessary  for  the  servant  to  prove,  not 
only  the  defect,  but  the  knowledge  or  means  of  knowledge 
thereof  on  the  part  of  the  master.  The  law  on  that  subject  is 
well  settled  in  this  court.  Kincaid  v.  Oregon  8.  L.  Ry.  Co,  22 
Or.  35  (29  Pac.  3),  was  an  action  by  a  servant  against  his  mas- 
ter to  recover  damages  for  injuries  received  on  account  of  de- 
fective appliances,  wherein  Mr.  Justice  Lord,  in  speaking  for 
the  court,  said :  *  *  It  is  nof  enough  for  the  party  to  merely  show 
the  injury  or  accident,  but  he  must  produce  some  evidence 
tending  to  show  that  the  negligence  of  the  defendant  caused  it. 
This  is  not  one  of  the  cases  where  proof  of  the  accident  is 
prima  facie  evidence  of  negligence,  but  it  is  one  of  the  cases 
where  the  law  presumes  a  proper  performance  of  duty  upon 
the  part  of  the  defendant,  and  the  burden  is  imposed  upon  the 
plaintiff  to  show  its  negligence  in  reference  to  the  particular 
matter  alleged  in  producing  the  injury.''  And  in  Nutt  v. 
Southern  Pac.  Co,  25  Or.  291  (35  Pac.  653),— a  simUar  case,— 
the  same  justice  says:  **The  defendant  is  not  a  guarantor  that 
the  tools,  implements,  or  other  appliances  which  it  provides  for 
the  use  of  its  employes  are  absolutely  safe  or  free  from  all  de- 
fects. Neither  individuals  nor  corporations  are  bound  to 
insure  the  absolute  safety  of  the  instrumentalities  which  they 
furnish  their  employes  for  use  in  their  employment.  Their 
duty  is  discharged  when  they  exercise  reasonable  care  and  dili- 
gence in  providing  their  employes  with  reasonably  safe  tools 
and  appli<ances  with  which  to  work."  To  the  same  effect,  see 
Walsh  V.  Oregon  Ry.  &  Nav,  Co,  10  Or.  250 ;  Knahtla  v.  Ore- 
go)i  S.  L.  Ry.  Co,  21  Or.  136  (27  Pac.  91).  There  was  there- 
fore no  error  in  instructing  the  jury  that  the  plaintiff  must 
prove  the  nefrl ijjrence  alleged,  or  in  refusing  to  instruct  that  the 
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breaking  of  the  pulley,  if  unexplained  by  the  defendant,  was 
itself  evidence  of  the  want  of  care  on  its  part. 

3.  It  is  also  contended  that  the  court  erred  in  striking  from 
the  complaint  the  allegation  that  the  defendant  failed  to  pro- 
vide a  belt  shifter  or  other  suitable  appliance  for  transferring 
the  belt  from  the  loose  to  the  tight  pulley.  There  is  no  allega- 
tion as  to  what  would  be  a  suitable  appliance  for  that  purpose, 
or  that  there  was  one  any  better  than  that  actually  used  by  the 
deceased,  or,  indeed,  that  the  accident  was  caused  by  the  de- 
fendant's failure  to  furnish  a  suitable  belt  shifter.  The  de- 
ceased was  supplied  with  an  instrument  for  that  purpose  which 
seems  to  have  been  safe  and  suitable  when  properly  used,  and, 
as  there  is  no  averment  that  he  made  any  objection  to  its  use, 
the  defendant  is  not  liable  because  it  failed  to  furnish  a  better 
one.  It  is  not  the  duty  of  the  master  to  furnish  the  best  or 
latest  appliances  for  the  use  of  his  servant.  He  may  conduct 
his  business  in  a  manner  most  agreeable'  to  himself,  using 
either  old  or  new  machinery ;  and  an  employe  who  enters  his 
service  with  knowledge  of  the  circumstances  attending  the  em- 
ployment cannot  complain  of  his  master's  customs  or  habits, 
nor  recover  for  injuries  sustained  in  and  resulting  from  that 
particular  service.  If  the  machinery  and  appliances  are  such 
as  are  ordinarily  used,  and  reasonable  care  is  exercised  to  see 
that  they  are  safe  and  suitable  for  the  purposes  intended,  and 
are  kept  in  proper  condition,  so  that  no  harm  results  to  the 
servant  for  want  of  repair,  the  master's  responsibility  in  the 
premises  ceases,  and  he  is  not  liable  to  an  employe  for  injuries 
happening  to  him  in  the  use  of  such  machinery  and  appliances : 
20  Am.  &  Eng.  Enc.  Law  (2  ed.),  77;  W(X)d,  Mast.  &  Serv. 
(2  ed.)  §  331;  1  Bailey,  Mast.  &  Serv.  §  68. 

4.  Upon  the  trial  one  Erickson  was  called  as  a  witness  for 
the  plaintiff,  and  testified  that  he  was  a  millwright  employed 
by  the  defendant  at  the  time  of  the  accident ;  that  his  duty  was 
to  repair  and  look  after  the  pulleys,  except  those  on  the  planer ; 
and  that  he  examined  the  broken  pulley  after  the  accident,  but 
was  not  present  at  the  time.  He  was  thereupon  asked  to  state 
his  opinion  as  to  what  caused  the  pulley  to  break,  and  the 
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refusal  of  the  court  to  permit  him  to  answer  is  assigned  as 
error.  If  the  opinion  of  the  witness  upon  this  question  was 
competent  at  all,  which  is  at  least  doubtful  {Houston  v.  Brushy 
66  Vt.  331,  29  Atl.  380),  it  was  because  he  was  an  expert^  and 
entitled  to  testify  as  such.  But  there  was  no  evidence  that 
he  possessed  any  special  knowledge  upon  the  subject.  He  had 
not  had  any  experience  in  the  manufacture  of  ironwork,  or  in 
testing  machinery  of  that  kind,  and  therefore  there  was  no 
abuse  of  discretion  in  refusing  to  permit  him  to  express  an 
opinion  upon  a  question  of  such  importance  in  the  case. 

5.  One  Wilson,  who  was  employed  by  the  defendant  on  the 
night  shift  about  the  time  of  the  accident,  was  asked  as  to 
whether  he  had  ever  known  any  of  the  pulleys  on  the  planers 
in  the  defendant's  mill  to  be  tested  by  tapping  with  a  hammer, 
and  it  is  insisted  that  the  court  erred  in  refusing  to  allow  him 
to  answer.  The  evidence  shows  that  the  witness  went  to  work 
at  7  o'clock  in  the  evening,  and  quit  about  6  in  the  morning, 
and  therefore  the  fact  that  he  had  never  seen  the  pulleys  tested 
is  no  evidence  that  a  proper  inspection  and  examination 
thereof  had  not  been  made. 

6.  Mr.  Inman,  the  president  of  the  defendant  corporation, 
testified,  among  other  things,  that  the  pulley  and  belt  on  the 
planer  operated  by  the  deceased  had  been  running  for  about 
four  years,  and  that  during  that  time  no  accident  of  any  kind 
had  occurred.  He  was  thereupon  asked  on  cross-examination 
whether  it  was  not  a  fact  that  there  had  been  at  least  two  men 
killed  and  two  or  three  others  crippled  or  injured  in  his  mill 
during  the  last  three  or  four  years.  Error  is  assigned  on  the 
ruling  of  the  trial  court  in  sustaining  an  objection  to  this  ques- 
tion. This  was  manifestly  improper  cross-examination.  Mr. 
Inman 's  testimony  in  chief  was  confined  to  the  planer  in  con- 
troversy, and  no  rule  of  law  of  which  we  have  any  knowledge 
would  permit  the  plaintiff  to  extend  the  inquiry  to  embrace  the 
history  and  circumstances  of  all  the  accidents  happening  in  the 
mill  durinf>  the  four  years  previous  to  the  trial.  The  judgment 
of  the  court  below  is  affirmed,  AFpmMED. 
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•  Argued  17  November;  decided  22  December,  X902. 

HOIiMAN'S  Wllili. 

[70  Pac.  908.] 

Will — Extent  of  Testator's  Right  op  Disposition. 

1.  The  right  of  a  free  and  sound  minded  testator  to  dispose  of  his  property 
is  unlimited,  and  his  wishes,  as  expressed  by  will,  should  be  respected,  with- 
out reference  to  his  recognition  or  disregard  of  natural  claims  upon  his 
bounty,  or  the  Judiciousness  of  his  gifts. 

Burden  in  Probating  Will — Undue  Influence. 

2.  Though  evidence  that  a  will  was  duly  executed  establishes  a  prima  faoie 
case  entitling  the  court  to  probate  it,  the  proponent,  in  case  of  a  contest  on 
the  ground  of  fraud,  undue  influence,  etc.,  still  has  the  burden  of  proving 
that  it  was  the  free  and  voluntary  act  of  the  testator,  and  contains  his  unre- 
strained wishes  as  to  the  disposition  of  his  property. 

Will — Sufficiency  op  Undue  Influence. 

3.  The  fraud,  undue  influence  or  force  sufficient  to  cause  a  will  to  be  set 
aside,  must  be  such  as  overcame  the  free  volition  of  the  testator,  and  caused 
another's  purpose  to  be  enforced  through  the  will,  and  must  have  been  the 
efficient  cause,  without  which  the  instrument  would  not  have  been  made  as  it 
appears.  Such  fraud,  force  or  undue  Influence  may  be  either  physical  or 
mental. 

Unnatural  Disposition  and  Confidential  Relationship. 

4.  The  mere  fact  that  a  will  makes  what  is  termed  an  unnatural  disposi- 
tion of  the  testator's  property  does  not  create  a  presumption  that  it  was  pro- 
cured by  undue  influence ;  nor  does  this  fact  in  connection  with  a  confidential 
relaitonship  between  the  testator  and  the  object  of  his  bounty  create  such  a 
presumption :  but  where  these  conditions  coexist,  slight  evidence  that  the 
beneficiary  abused. the  confidence  reposed  in  him  will  invalidate  the  will. 

Will — Evidence  of  Undue  Influence. 

5.  Evidence  examined,  and  a  finding  that  the  execution  of  decedent's  will 
was  induced  by  undue  influence.  Is  held  not  to  be  Justified. 

From  Multnomah :  Alfred  F.  Sears,  Jr.,  Arthur  L.  Frazkr 
and  Melvin  C.  George,  Judges,  in  joint  session. 


Note. — As  to  the  Effect  of  Unequal  or  Unjust  Distribution  of  Testator's 
Property  on  a  Will,  see  Maddow  v.  Maddow,  35  Am.  St.  Rep.  33 ;  Knoa  v. 
KiKue,  36  Am.  St.  Rep.  235 ;  Bumey  v.  Torrey,  46  Am.  St.  Rep.  33 ;  Berberet 
V.  Berberet,  52  Am.  St.  Rep.  634,  note ;  In  re  Ketufman,  59  Am.  St.  Rep.  179 ; 
note  to  Kerr  v.  Lunsford,  2  L.  R.  A.  at  p.  671  ;  Middleditoh  v.  WUliama, 
4  L.  R.  A..  738. 

On  the  Nature  and  Degree  of  Undue  Influence  Necessary  to  Invalidate  a 
Will,  see  In  re  Ue%e%  VfW.,  31  Am.  St.  Rep.  665,  670,  and  monograph ;  Knom 
V.  Knox,  36  Am.  St.  Rep.  235 ;  Fry  v.  Jones,  44  Am.  St.  Rep.  206 ;  In  re  Kauf- 
man, 59  Am.  St.  Rep.  179 ;  Englcrt  v.  Englert,  82  Am.  St.  Rep.  808 ;  In  re 
SheWa  Estate,  89  Am.  St.  Rep.  181. 

As  to  the  Presumption  of  Undue  Influence  Arising  From  the  Relationship 
of  the  Testator  and  the  Beneficiary,  see  Richmond's  Appeal,  21  Am.  St.  Rep. 
94.  and  note ;  Schierbaum  v.  Schemme,  80  Am.  St.  Rep.  604 ;  In  re  BhelVs 
Efttatc,  80  Am.  St.  Rep.  181. — Repobteb. 
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This  is  a  proceeding  by  Roy  Holmani,  acting  through  his 
guardian, ad  litem,  to  revoke  the  probate  of  the  will  of  his 
father,  John  W.  Holman,  deceased.  The  probate  was  sustained 
by  William  M.  Cake,  County  Judge,  but  set  aside  on  appeal  to 
the  circuit  court,  where  the  judgment  was  rendered  by  Judges 
Sears  and  Prazer,  Judge  George  dissenting.  Beversed. 

John  W.  Holman  died  February  18,  1902,  leaving  a  last  will 
and  testament,  whereby  he  devised  to  his  wife,  Lucetta,  and 
his  children,  Roy  and  Ruth,  certain  realty  in  section  26,  town- 
ship 2  north,  range  1  west,  and  another  parcel  situate  on  Sau- 
vie's  Island,  in  Multnomah  County,  and  to  his  children  Anna 
Sophia  and  John  Wheeler  his  home  on  Everett  Street,  in  Port- 
land, Oregon,  and  bequeathed  to  his  nephew  George  Holman, 
son  of  his  brother  Robert,  all  of  his  jewelry  and  $250  in  money, 
to  be  paid  by  Warren  J.  and  Charles  Holman,  being  in  part  con- 
sideration for  bequests  made  to  them ;  to  Beulah  Holman,  wife 
of  Charles  Holman,  his  piano;  and  to  Lucetta  his  household 
furniture,— and  by  another  provision  confirmed  a  certain  trust 
deed  to  an  undivided  half  of  lots  5  and  6,  block  56,  Couch's 
Addition  to  Portland,  theretofore  executed  and  delivered  to 
his  nephew  Charles  Holman  as  trustee  for  his  son  Warren  J., 
and  directed  that  at  the  death  of  Charles  such  property  should 
vest  in  Warren  J.,  if  he  be  then  living,  and,  if  dead,  in  his 
heirs,  but  empowered  Charles,  if  deemed  advisable  by  him,  to 
convey  at  once,  orat  any  time  thereafter,  the  property  to  War- 
ren J.,  his  heirs  or  assigns,  and  by  the  fifth  item  ratified  and 
confirmed  a  bill  of  sale,  made  and  executed  of  even  date  with 
the  will,  to  Warren  J.  and  Charles,  of  all  his  interest  in  the 
business  of  Holman  &  Co.,  being  a  truck,  dray,  and  forwarding 
business  in  the  City  of  Portland.  The  will  was  admitted  to 
probate  in  common  form  by  the  county  court  of  Multnomah 
County  February  21st,  and  on  December  3,  1900,  Roy  Holman, 
by  Edward  Holman,  his  guardian  ad  litem,,  instituted  this  pro- 
ceeding by  petition  to  revoke  such  probate,  and  to  set  aside  and 
annul  the  will.  By  the  petition,  it  is  shown  that  the  realty 
situated  in  section  26  was  appraised  at  $500;  that  on  Sauvie's 
Island,  $1,000;  the  home  on  Everett  Street,  $5,000;  and  the 
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whole  estate,  both  real  and  personal,  at  $7,425.75;  but  it  is 
alleged  that  the  realty  devised  to  the  widow  and  her  children 
Roy  and  Ruth  does  not  in  fact  exceed  $200  in  value.  It  is 
further  alleged  that  the  pretended  will  was  not  the  result  of 
the  free  act  and  deed  of  the  testator,  but  that  he  was  influ- 
enced, induced,  and  compelled  to  execute  and  sign  the  same  by 
fraudulent  contrivances  and  undue  influence  of  Anna  Sophia, 
Charles  Holman,  and  Sarah  Norton,  and  especially  that  of  the 
two  former ;  that  for  some  time  prior  to  and  at  the  time  of  the 
execution  of  the  pretended  will  the  testator  was  weak  in  mind 
and  body,  and  without  individual  and  efficient  will,  and  was 
under  the  influence  of  the  parties  named,  who,  in  order  to  influ- 
ence and  coerce  him  to  sign  said  pretended  will,  conspired, 
confederated,  and  connived  together,  and  falsely  and  fraudu- 
lently created  in  his  mind,  by  acts,  innuendoes  and  influences, 
a  prejudice  against  his  wife  and  his  children  Roy  and  Ruth, 
and  thereby  influenced  him,  in  his  then  feeble  condition  of 
mind,  to  execute  said  pretended  will.  This  is  the  gravamen  of 
the  petition.  Other  allegations  follow,  but  they  are  merely  in 
elaboration  of  the  manner  in  which  the  signing  and  execution 
was  procured  by  the  persons  complained  of.  After  a  hearing, 
the  county  court  reprobated  the  will,  but  upon  appeal  to  the 
circuit  court  it  was  set  aside,  and  from  that  decree  proponents 
appeal  to  this  court.  Reversed. 

For  appellants  there  was  a  brief  over  the  name  of  Carey 
&  Mays,  with  an  oral  argument  by  Mr.  Charles  H.  Carey. 

For  respondent  there  was  a  brief  over  the  names  of  Williams, 
Wood  <fe  lAnthicum,  and  William  A.  Cleland,  with  an  oral 
argument  by  Mr.  Charles  E.  S.  Wood  and  Mr.  Cleland. 

Mr.  Justice  Wolverton,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

The  evidence  adduced  is  voluminous,  and  it  is  impossible  to 
discuss  it  in  detail,  or  even  to  cover  its  entire  scope  in  synop- 
sis without  unduly  prolonging  the  opinion.  We  will  therefore 
recall  merely  such  material  facts  a*s  are  deemed  to  have  been 
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proven,  and  discuss  such  testimony  only  as  seems  to  be  in  dis- 
cord or  doubt,  relative  to  pertinent  facts  involved  in  the  con- 
troversy. 

John  W.  Hblman  and  Lucetta  Holman  were  married  in  July, 
1882 ;  Holman  at  the  time  being  a  widower,  having  four  chil- 
dren then  living,— Warren  J.,  aged  eight  years;  Anna  Sophia, 
sometimes  referred  to  as  **Tennie,''  seven;  Henry  J.,  since 
dead,  five ;  and  John  Wheeler,  three.  The  offspring  of  the  mar- 
riage are  Roy  and  Ruth,  aged  thirteen  and  eight,  respectively, 
at  the  time  of  the  trial  of  this  cause.  About  the  time  Roy  was 
bom,  or  before,  there  grew  up  an  estrangement  between  Hol- 
man and  his  wife,  superinduced  by  the  inability  of  her  and  his 
children  to  live  in  harmony.  Being  asked  if  she  separated 
from  her  husband,  she  testifies  that  Tennie  made  things  so  un- 
pleasant for  her  that  she  could  not  stay  in  the  house ;  that  she 
went  away  for  a  few  days,  and  her  husband  begged  and  per- 
suaded her  to  come  back ;  that  Mary  Holman  and  Ella  Holman 
came  to  her  and  told  her  that,  if  she  would  return,  he  would 
not  let  Tennie  interfere  any  more;  that  she  went  back,  and 
things  were  worse  than  ever ;  and  that  she  went  away  again  for' 
three  weeks.  This  occurred  in  about  1893,  the  exact  date  not 
appearing.  The  estrangement  thus  engendered  was  such  that 
he  contemplated  divorce  proceedings  against  her,  and  their 
relations  continued  more  or  less  strained  up  to  the  time  of  his 
death.  They  lived  together  thereafter,  but  with  more  or  less  ill 
feeling  and  disagreement  relative  to  the  older  children,  the 
management  of  the  household  affairs,  and  the  expenditures  for 
their  living,  until  on  the  8th  of  October,  1899,  he  departed  for 
California  without  her  knowledge.  On  August  4,  1893,  he 
deeded  to  Charles  the  undivided  half  of  lots  5  and  6  in  block 
56,  Couch's  Addition,  in  trust  for  Warren  J.,  and  for  his  use 
and  benefit ;  his  wife  not  joining  in  the  conveyance.  This  is  the 
deed  which  the  will  confirms.  On  the  day  preceding  he  deeded 
the  home  property  to  Anna  Sophia,  and  on  September  6th  fol- 
lowing it  was  reconveyed  to  him  by  quitclaim ;  but  the  execu- 
tion of  these  deeds  was  never  disclosed  by  him  to  his  wife.  It 
must  be  conceded  that  Holman  was,  until  stricken  with  the  dis- 
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ease  from  which  he  died,  a  person  of  robust  physique,  of  strong 
intellect,  self-reliant,  and  somewhat  opinionated.  There  is  some 
evidence  that  he  was  susceptible  to  influence  by  a  play  upon  his 
sympathies,  especially  after  he  became  sick  and  enfeebled  by 
disease,  and  it  may  be  that  he  was  in  a  manner  subject  to  such 
dominance.  He  was  always  devoted  to  the  two  younger  chil- 
dren, manifestly  being  as  much  attached  to  them  as  to  the  older 
ones;  and,  ordinarily  speaking,  there  was  no  reason  why  he 
should  show  any  partiality  between  them.  Among  the  older 
children,  Warren  J.  was  perhaps  his  favorite,  or  at  least  he 
seems  to  have  accorded  to  him  more  advantages  than  to  the 
others.  Charles  Holman  is  a  nephew,  the  son  of  a  brother  now 
deceased  and  Mary  Holman,  with  whom  he  has  long  enjoyed  a 
familiar  acquaintance  and  association,  not  in  business  relations 
particularly,  but  in  social  affiliations.  Prior  to  April  1,  1899, 
when  Charles  was  appointed  deputy  internal  revenue  collector, 
he,  with  his  family,  lived  in  Clackamas  County.  After  that 
time  his  duties  called  him  to  Portland  more  frequently,  and  on 
September  15th  his  family  moved  thereto.  While  in  Clacka- 
mas County  the  testator  visited  them  once  or  twice  during  the 
summer,  sometimes  taking  a  friend  and  spending  a  week  hunt- 
ing iipon  and  about  the  place.  As  related  by  Charles,  **he 
came  when  it  was  convenient  for  him  and  when  he  wanted  an 
outing."  After  that  date  he  saw  the  testator  more  frequently. 
In  their  conversations,  both  at  the  farm  and  in  Portland,  the 
testator  frequently  conversed  with  Charles  relative  to  his  fam- 
ily diflFerences  and  affairs,  and  sometimes  touching  his  business 
interests  and  relations.  So  that,  without  doubt,  Charles  knew 
of  these  matters.  It  does  not  appear,  however,  that  the  tes- 
tator sought  his  advice  in  general,  or  even  respecting  any  par- 
ticular subject  or  transaction.  They  were  close  friends,  but,  if 
there  was  any  dominance  in  mentality,  it  is  not  apparent  from 
the  record.  Charles  testifies  that  on  the  day  prior  to  the  execu- 
tion of  the  will  he  met  the  testator  at  the  Dekum  Building  in 
the  afternoon,  who  said  he  was  looking  for  him ;  that  he  had 
made  up  his  mind  to  go  to  California,  and  wanted  witness  to 
"look  after  his  affairs  while  he  was  gone,  and  supervise  his  ex- 
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penditures ; "  that  they  discussed  the  matter  together,  the  tes- 
tator, among  other  things,  saying  that  he  wanted  to  keep  his 
expenses  down  as  closely  as  possible ;  that  he  drew  nearly  his 
whole  allowance  from  his  business,  and  that  his  expenses  had 
been  heavy ;  that  he  wanted  to  arrange  matters  in  such  a  shape 
that  he  would  be  protected  in  his  absence  from  bills  that  might 
be  run  by  those  for  whom  he  was  responsible ;  that  witness  told 
him  it  was  not  a  very  agreeable  undertaking,  and  advised  him 
to  give  his  wife  a  definite  allowance,  to  which  he  responded, 
**That  would  not  do,^'  and,  in  effect,  that  she  would  pocket  the 
allowance,  and  incur  liabilities  notwithstanding;  that  he  pro- 
posed putting  an  advertisement  in  the  Oregonian  and  having  a 
paper  drawn  up  for  his  protection  from  these  bills,  and,  if  wit- 
ness would  look  after  the  matter,  he  would  have  them  attended 
to,  and  witness  consented;  that  he  then  said,  **We  will  go  up 
and  have  Judge  Northup  draw  up  something  that  will  give 
you  authority  to  look  after  those  things  while  I  am  gone,"  and, 
**  while  I  am  about  it,  I  believe  I  will  draw  my  will ;"  that  they 
went  up  together,  and  he  conferred  with  Judge  Northup  about 
the  best  way  to  protect  himself;  that  he  requested  him  also  to 
draw  up  his  will ;  that  he  gave  Northup  instructions  as  to  the 
disposition  of  his  property,  who  made  a  memorandum  thereof, 
and  told  him  to  call  the  next  day,  saying  that  he  would  then 
have  the  papers  ready  to  be  executed,— both  the  authority  for 
the  witness  to  look  after  his  business,  and  the  will ;  that  he  and 
witness  had  not  talked  about  the  bill  of  sale  of  the  drayage 
business,  but  that  he  and  Judge  Northup  discussed  the  **ways 
and  means  to  that  end;"  that  witness  did  not  participate  in 
the  conversation  between  them,  except  as  it  related  to  the  prep- 
aration of  a  notice  to  go  into  the  paper,  and  the  authorization 
to  supervise  expenses  while  the  testator  was  away,  and  that  he 
did  not  attempt  to  make  any  suggestion  about  the  disposition 
of  his  property  or  eflF ects ;  that  after  they  left  the  office  they 
were  together  perhaps  half  an  hour;  that  witness  agreed  to 
meet  him  the  following  day  at  2  o'clock  to  get  the  power  of 
attorney,  and  did  so  meet  him  shortly  after  lunch  at  the  Per- 
kins Hotel,  and  went  to  Northup 's  office  with  him;  that  they 
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were  together  ten  or  fifteen  minutes  before  going ;  that  the  will 
and  other  papers  were  then  executed,  together  with  the  notice 
that  he  would  not  be  responsible  for  any  bills  incurred  in  his 
absence;  that  he  never  saw  or  knew  the  contents  of  the  will 
until  after  Holman's  death ;  that  when  they  left  the  office  they 
were  together  only  about  six  or  eight  minutes ;  that  he  was  not 
in  the  city  when  Holman  left  for  California,  being  up  the  val- 
ley at  the  time  on  official  business ;  that  when  he  returned  he 
inserted  the  notice  in  the  Oregonian,  and  proceeded  otherwise 
to  carry  out  Holman's  instructions,  by  calling  at  the  home  of 
his  wife  to  advise  her  of  the  arrangement,  but,  not  finding  her, 
he  subsequently  sent  her  a  note,  which  bears  date  October  15th, 
wherein  he  said:  "You  will  find  published  in  the  Oreg(ynian 
of  to-morrow  a  notice,  'To  Whom  It  May  Concern,'  signed  by 
Uncle  Jack,  by  which  he  makes  me  his  sole  agent  to  contract 
all  bills  in  his  name,  and  to  prevent  all  other  persons  from 
contracting  bills  in  his  name.  He  did  this  for  the  safety  of  all 
concerned.  You  know  that  some  of  the  children  might  be 
inclined  to  run  bills,  and  he  had  to  make  the  notice  general,  so 
as  to  include  everybody.  It  is  not  the  desire  of  Uncle  Jack  to 
in  anywise  prevent  you  from  having  all  that  is  necessary  for 
your  comfortable  living,  but  he  especially  desired  me  to  see 
that  all  expenses  are  kept  as  small  as  possible,  as  he  has  some 
obligations  to  meet  in  the  near  future  that  will  require  his 
funds;"  that  witness  called  in  person  upon  different  business 
houses  where  Mrs.  Holman  and  the  family  were  in  the  habit  of 
making  purchases,  and  advised  them  of  the  conditions;  that 
two  or  three  days  later  he  saw  Mrs.  Holman,  and  talked  with 
her  personally  of  what  had  been  done ;  that  she  said  it  was  very 
humiliating  to  her,  and  was  importunate  to  know  why  it  was 
that  witness  was  doing  the  business,  and  why  she  was  not 
intrusted  with  it. 

Warren  J.  testifies  that  his  father  wanted  to  give  him  power 
of  attorney  to  transact  and  superintend  his  business  and  the 
expenditures  of  the  family  while  he  was  away  on  his  contem- 
plated visit  to  California  but  that  witness  declined  to  so  act 
for  him,  and  that  he  then  said  he  would  give  it  to  Charlie. 
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Jud^e  Northup  relates  that  Jack  Holman  canie  into  his  office 
about  the  4th*  day  of  October,  1899,  accompanied  by  Charles, 
and  requested  that. he  draw  his  will;  that  he  told  witness  how 
he  wanted  it  made ;  that  witness  took  a  memorandum  of  the 
various  items,  and  requested  him  to  call  the  next  day,  when  he 
would  have  it  prepared.  Using  his  own  language,  he  continues : 
**As  stated,  Mr.  Holman  requested  that  I  should  prepare  his 
will.  I  then  said,  *Give  me  the  various  items,'  requesting  him 
to  make  the  beneficiaries  of  the  will  and  the  property  that 
he  wanted  to  give  to  each.  He  gave  me  the  names  of  his  wife 
and  'children,  and  then  commenced  to  make  distribution  as  set 
forth  in  the  will,  naming  each  one,  and  stating  what  he  wanted 
each  one  to  receive.  He  then  stated  that  he  was  in  the  business 
of  transportation,  of  some  kind,  in  connection  with  Mr.  Herr- 
man,  I  think  was  the  name.  His  desire  was  that  the  business 
should  continue  without  interruption,  and  he  stated  that  he 
wanted  that  property  to  go  to  his  son  Warren  Holman,  and 
wanted  to  know  in  what  manner  it  could  be  arranged  so  that 
the  business  would  not  be  interrupted.  I  then  suggested  that 
probably  the  best  way  would  be  for  him  to  make  a  bill  of  sale  to 
these  two  beneficiaries,  and  have  it  deposited  with  some  person 
in  whom  he  had  confidence,  to  be  delivered  in  the  event  of  his 
death,  and  to  take  eflFect  at  midnight  of  the  day  preceding  his 
death.  He  expressed  himself  as  satisfied  with  the  arrangement, 
and  I  drew  the  bill  of  sale  accordingly.  Then  he  named  Mr. 
Judge  as  the  person  whom  he  wanted  to  have  possession  of  this 
bill  of  sale.  I  filled  in  the  name  of  Mr.  Judge,  and  then  sug^ 
gested  that  the  bill  of  sale  and  the  directions  be  given  to  him. 
That  was  the  first  interview.  I  then  said  to  him,  *If  you  will 
call/  I  think,  *  to-morrow,  in  the  afternoon,  I  will  have  these 
papers  prepared.'  *  *  He  had  no  written  memorandum.  He 
relied  upon  his  memory.    It  seemed  to  be  retentive." 

He  further  testifies  that  Charles  Holman  took  very  little,  if 
any,  part  in  the  conversation  carried  on  at  the  time ;  that  the 
testator  sat  near  his  desk,  and  that  Charles  sat  back  some  little 
distance;  that  witness  recalled  but  one  remark  of  his,  which 
occurred  when  the  testator  proposed  giving  the  piano  to  Buelah 
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Holman,  the  wife  of  Charles,  which  was,  **No;  you  don't  want 
to  do  that,  Jack.  Should  not  that  go  to  TennieT'  to  which  the 
testator  replied :  '*No,  Charles.  I  want  it  that  way.  I  may  be 
at  your  house  a  good  deal  yet.  Nobody  can  tell,''— or  words 
to  that  effect ;  that  on  the  next  day  the  testator  came  back,  ac- 
companied by  Charles,  and  executed  the  papers;  that  witness 
took  him  alone  into  his  private  office,  read  the  will  to  him,  and 
asked  him  if  that  was  what  he  wanted,  to  which  he  replied, 
**I  think  that  is  just  right;"  that,  while  it  was  being  executed, 
Charles  came  to  the  door,  and  perhaps  into  the  room,  but  other- 
wise was  not  immediately  present.  The  bill  of  sale  was  also 
executed,  and  a  letter  of  instructions  signed  by  the  testator  to 
Bundy  Judge,  who  was  made  the  depositary  of  the  bill  of  sale 
and  the  will  until  the  death  of  the  testator.  Among  others,  the 
letter  contained  these  instructions :  * '  I  make  this  direction  be- 
cause it  is  my  wish  and  desire  that  said  Warren  J.  Holman  and 
Charles  Holman  shall  have  said  business  at  my  death,  and  I 
make  this  bill  of  sale  and  this  disposal  of  the  same  that  there 
may  be  no  interruption  in  said  business,  and  to  save  all  costs, 
expense,  and  trouble. "  There  was  a  power  of  attorney  drawn 
at  the  same  time,  but  it  was  not  satisfactory  to  the  testator,  and 
was  therefore  destroyed  without  execution.  In  the  opinion  of 
the  witness,  who  had  known  the  testator  for  twenty-five  years, 
more  or  less  intimately,  he  was  perfectly  competent  to  dispose 
of  his  property  by  will ;  and  witness,  continuing,  says  that  he 
observed  no  defect  of  memory  or  mental  disability  during  the 
transaction;  that  **he  was  clear  in  his  memory,  and  knew  what 
he  wanted  fully;"  and  that  there  was  no  attempt  on  the  part 
of  Charles  Holman  to  influence  him  in  any  manner,  with  the 
one  exception  relative  to  the  disposition  of  the  piano. 

Mr.  Herrman.  with  whom  Holman  was  associated  in  business 
as  a  partner,  under  the  firm  name  of  J.  W.  Holman  &  Co.,  testi- 
fies that  Holman  was  sick,  off  and  on,  for  several  years  (that  is, 
he  would  get  sick  and  go  home  for  a  day  or  so) ;  that  one  day 
he  went  to  the  doctor,  and  came  back  feeling  very  badly,  and 
that  when  he  disclosed  the  nature  of  his  sickness  they  were  all 
very  much  distressed ;  that  witness  induced  him  to  go  away  to 
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the  spring ;  that  it  was  early  in  May  or  June,  1899,  when  he 
went ;  and  that  he  was  away  on  three  or  four  occasions. 

Dr.  Nichols  testifies  that  Holman  consulted  with  him  about 
his  case  on  May  11th,  and  he  found  that  he  had  chronic 
Bright 's  disease,  but  did  not  know  for  how  long  he  had  been 
thus  afflicted,  and  from  that  time  on,  during  the  summer  until 
October,  he  was  under  his  advice;  that  on  the  7th  of  October 
testator  came  into  his  office  and  said  **he  had  gotten  his  affairs 
all  straightened  up,  and  was  going  away  now  for  the  vacation ; ' ' 
that  he  told  witness  he  had  just  made  a  will,  and  that  Charles 
Holman  would  take  charge  of  and  look  after  his  affairs  while 
away ;  and  that  he  never  intended  to  go  home  again  to  live  with 
his  wife;  that  he  had  trouble  at  different. times,  and  had  de- 
cided that  they  could  not  live  together ;  that  he  was  better  when 
he  went  away  than  he  was  two  months  prior  thereto;  that  at 
about  that  time  he  had  an  especial  attack  of  stomach  trouble, 
but  during  September  and  October  he  had  been  feeling  very 
well;  and  that  witness  then  saw  nothing  that  would  indicate 
he  was  not  in  the  full  possession  of  his  faculties. 

Mrs.  Mary  Holman,  the  mother  of  Charles,  met  the  testator 
while  he  was  in  California,  and  testifies  that  he  told  her  he  was 
never  going  back  home ;  that  he  wanted  to  make  his  home  with 
her,  and,  when  she  suggested  that  her  house  was  too  small  to 
accommodate  him,  he  asked  if  she  thougiht  he  could  go  to 
Charles'  to  live,  and  requested  her  to  write  him,  and  have  prep- 
arations made  for  him  when  he  returned. 

It  is  further  shown  that  Mrs.  Lucetta  Holman  went  to  Hills- 
boro  about  the  15th  of  September,  and  returned  on  the  30th; 
that  w^hen  she  left  she  packed  up  Warren's  clothes  in  a  cracker 
box,  and  sent  them  down  to  the  office  of  Holman  &  Co.,  where 
he  was  employed,  and  locked  up  the  house ;  that  Holman  was 
much  vexed  at  his  wife  for  so  doing ;  that  Warren  went  at  once 
to  make  his  home  with  Mrs.  Norton,  and  that  the  testator  there- 
after took  his  breakfast  and  lunch  with  her,  sometimes  provid- 
ing his  own  diet,  which  was  confined  to  such  as  was  prescribed 
by  his  physician.  Holman  was  at  home  afterwards,  however. 
On  the  8th  of  October  he  left  the  house,  not  saying  where  he 
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was  going,  and  thereafter  departed  for  California,  his  wife 
knowing  nothing  of  his  purposes,  but  a  number  of  his  relatives 
were  at  the  train  to  see  him  off,  among  whom  were  his  brother 
Captain  Robert  Holman,  the  captain's  two  sons,  his  sister 
Sarah  Norton  and  her  husband,  Herbert  Holman,  the  brother 
of  Charles,  and  his  wife,  Warren  J.,  Anna,  and  perhaps  Mary 
Hohuan,  the  mother  of  Charles,  and  others.  While  absent, 
about  November  14th,  Mrs.  Holman  wrote  to  him,  and,  among 
other  things,  told  him  of  her  illness,  which  was  severe  for  a 
time,  and  from  which  she  had  not  then  recovered.  In  writing 
to  Charles  Holman,  the  testator  inclosed  this  letter,  and  upon 
the  back  of  one  of  the  sheets  thereof  is  found  this  indorse- 
ment in  Holman 's  handwriting:  **I  wonder  now  if  she  thinks 
about  the  time  she  left  me  for  about  three  weeks  up  in  that 
house,  and  not  a  soul  in  the  house  to  give  me  not  even  a  drink. 
You  know  the  time  I  slept  up  at  your  house,  and  all  the  time  she 
was  gone  out  to  the  Hillsboro  ranch. ' '  Holman  returned  from 
California  on  New  Year's  eve,  and  was  met  at  the  train  by 
AVarren.  From  thence  they  went  to  the  Portland  Hotel,  where 
he  took  a  Turkish  bath,  and  from  there  they  went  to  the  home 
of  Charles.  On  New  Year's  day  he  conversed  intelligently, 
told  of  his  trip  and  various  matters  in  connection  therewith, 
but  in  the  evening  sank  into  a  semicomatose  state,  from  which 
he  never  fully  rallied.  Mrs.  Holman  learned  of  his  return  on 
New  Year's  day,  and  went  immediately  to  him,  intending  to 
take  him  home,  but,  on  consulting  the  physician,  found  it  was 
not  advisable  to  do  so.  There  is  much  dispute  as  to  whether  it 
was  his  desire  to  go  homo,  and  a  great  deal  of  ill  feeling  was 
engendered  between  her  and  the  relatives  in  attendance  at  his 
bedside ;  but  it  is  not  necessary  to  inquire  as  to  who  were  in  the 
wrong,  as  it  can  have  no  material  bearing  in  the  determination 
of  the  present  controversy. 

Now,  the  strong  contention  of  counsel  for  petitioner  is  that, 
while  it  is  conceded  the  testator  was  possessed  of  sufficient  testa- 
mentary capacity  to  make  a  will,  yet  he  was  so  weakened  and 
debilitated  by  sickness  and  disease,  both  in  mind  and  body,  as 
to  make  him  a  pliable  subject  in  the  hands  of  Charles  Holman 
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and  others ;  and  that  the  will  was  not  the  result  of  his  own  free 
act,  but  of  the  undue  dictation  and  domination  of  such  persons. 
It  is  alleg:ed  by  the  petitioner  that  Anna  Holman  and  Sarah 
Norton  and  the  said  Charles  connived  and  confederated  to- 
gether, and  fraudulently  induced  and  influenced  the  execution 
of  the  will,  but  the  evidence  fails  to  connect  Anna  and  Mrs. 
Norton  with  its  execution  in  any  manner  whatever.  Both  these 
persons  say  under  oath  that  they  knew  nothing  of  his  making  a 
will  until  after  the  testator's  death.  Anna  and  Mrs.  Lucetta 
Uolnian  certainly  did  not  get  along  harmoniously,  which  state 
of  affairs  developed  very  soon  after  they  were  thrown  together. 
Mrs.  Norton  furnished  a  home  for  Warren  after  Mrs.  Holman 
sent  his  clothing  away,  and  prepared  meals  for  the  testator  as 
he  called  for  them;  but  these  acts  bear  no  suggestion  of  any 
conspiracy  or  any  prearranged  purpose  of  prejudicing  or 
influencing  the  testator  against  his  wife  and  the  younger  chil- 
dren. Indeed,  we  do  not  understand  that  it  is  now  ui^ed  that 
these  persons  were  insidiously  or  designedly  instrumental  in 
bringing  about  the  result  complained  of.  This  eliminates  the 
idea  of  a  conspiracy,  and  if  there  was  undue  influence  exerted, 
80  as  to  overcome  the  free  will  of  the  testator  in  the  disposition 
of  his  property,  it  must  be  attributed  solely  to  Charles.  Charles' 
testimony  seems  to  be  full  and  candid,  without  any  attempt  at 
evasion  or  subterfuge,  and  he  seriously  disavows  any  precon- 
ceived purpose  to  take  undue  advantage  of  his  uncle.  Nor  is 
there  much  in  the  record  to  dispute  or  gainsay  his  assevera- 
tions, unless  it  be  the  sheer  fact  of  his  opportunity,  and  that 
the  disposition  of  the  testator's  property  appears  to  be  some- 
what unnatural  and  unjust. 

1.  The  right  of  one's  absolute  domination  over  his  property 
is  sacred  and  inviolable,  so  that  he  may  do  what  he  will  with 
his  own,  if  it  is  not  to  the  injury  of  another.  He  may  bestow 
it  whithersoever  he  will  and  upon  whomsoever  he  pleases,  and 
this  without  regard  to  natural  or  legitimate  claims  upon  his 
bounty;  and  if  there  exists  no  defect  of  donative  capacity, 
whereby  his  individual  w-ill  or  judgment  does  not  have  intelli- 
gent and  conscious  play  in  the  bestowal,  or  undue  influence  or 
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fraud,  whereby  an  unconscionable  advantage  may  be  taken  of 
him  through  the  wicked  designs  of  another,  the  law  will  give 
effect  to  the  disposition ;  and  the  right  to  dispose  of  one's  prop- 
erty by  will,  and  bestow  it  upon  whomsoever  he  likes,  is  a  most 
valuable  incident  to  ownership,  and  does  not  depend  upon  its 
judicious  use:  In  re  Kaufman's  Estate,  117  Cal.  288  (49  Pac. 
192,  59  Am.  St.  Rep.  179) ;  In  re  McDevitt,  95  Cal.  17  (30  Pac. 
101) ;  Cramer  v.  CraumJbaugh,  3  Md.  491.  And  this  court  has 
held,  in  effect,  that  **  while  it  seems  harsh  and  cruel  that  a  par- 
ent should  disinherit  one  of  his  children  and  devise  his  prop- 
erty to  others,  or  cut  them  all  off  and  devise  it  to  strangei-s, 
from  some  unworthy  motive,  yet  so  long  as  that  motive, 
whether  from  pride  or  aversion  or  spite  or  prejudice,  is  not 
resolvable  into  mental  perversion,  no  court  can  interfere'': 
Potter  V.  Jones,  20  Or.  239  (25  Pac.  769,  12  L.  R.  A.  161).  To 
the  same  purpose  is  Hubbard  v.  Hubbard,  7  Or.  42;  Clark's 
Heirs  v.  Ellis,  9  Or.  128 ;  Chrisman  v.  Chrisman,  16  Or.  127 
(18  Pac.  6) ;  Darst's  Will,  34  Or.  58  (54  Pac.  947). 

2.  The  burden  of  proof  in  the  probate  of  a  will  rests  with 
the  proponent,  as  it  relates  to  the  due  and  regular  execution, 
the  testamentary  capacity  of  the  testator,  and  his  voluntary 
act,  free  from  the  domination  of  fraud,  undue  influence,  or 
coercion.  This  is  the  doctrine  announced  in  Hubbard  v.  Hub- 
bard, and,  in  principle,  has  been  reaflBrmed  in  the  Chrisman 
case.  In  the  latter  case  the  only  ground  of  contest  was  as  to 
the  testamentary  capacity  of  the  testator,  but  it  is  just  as  essen- 
tial to  show  that  the  will  was  not  superinduced  by  fraud,  de- 
ceit, or  undue  influence,  to  make  it  his  act  and  will,  as  it  is  to 
establish  a  disposing  mentality.  It  must  be  **the  last  will," 
says  Baron  Parke  in  Bdrry  v.  Butlin,  1  Curt.  Eccl.  637,  **of 
a  free  and  capable  testator."  It  is  said  in  Oreenwood  v.  Cline, 
7  Or.  17,  that,  *' where  a  will  is  shown  to  have  been  duly  exe- 
cuted, the  law  presumes  competency  in  the  testator,  and  that  it 
contains  his  unrestrained  wishes  in  the  disposition  of  his  prop- 
erty." The  presumption  is  a  disputable  one,  however,  and 
may  be  overcome  or  refuted  by  other  proofs.  It  is,  notwith- 
standing, sufficient  prima  facie  to  establish  the  will,  but  it  does 
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not  shift  the  burden  of  proof.  That  rests  from  first  to  last  with 
the  proponent,  and,  if  he  would  prevail,  he  must  have  the 
stronger  case  in  the  end. 

3.  The  fraud,  force,  or  undue  influence  that  will  sufGlce  to 
set  aside  a  will  must  be  such  as  to  overcome  the  free  volition  or 
conscious  judgment  of  the  testator,  and  to  substitute  the  wicked 
purposes  of  another  instead,  and  must  be  the  efficient  cause, 
without  which  the  obnoxious  disposition  would  not  have  been 
made.  This  may  be  accomplished  not  alone  by  physical  coer- 
cion or  threats  of  personal  harm  or  abuse,  but  also  by  the  insid- 
ious operation  of  a  stronger  mind  upon  one  weakened  and  im- 
paired by  disease  or  otherwise,  whereby  the  latter  is  subjected 
to  the  former,  and  induced  to  do  its  bidding,  instead  of  acting 
in  the  exercise  of  unconstrained  volition  or  judgment.  It  is 
not  all  influence  brought  to  bear  upon  the  mind  of  the  testator 
in  the  disposition  of  his  property  that  may  be  denominated 
undue  or  fraudulent,  as  a  friend  or  relative,  or  even  those  in 
confidential  relation,  may  employ  argument,  or  even  persua- 
sion, to  induce  a  bequest,  so  that  notwithstanding  it  leaves  the 
mind  free  to  act  upon  its  own  considerations  and  judgment. 

4.  Common  understanding  suggests  that  a  will  should  be 
natural ;  that  is,  conformable  to  the  nature  and  disposition  of 
the  pereon  who  makes  it.  Where  it  does  not  conform  to  this 
idea,  it  is  a  circumstance,  no  doubt,  to  be  considered  in  connec- 
tion with  other  proof  bearing  upon  the  question  as  to  whether 
or  not  it  was  the  result  of  undue  influence,  but,  within  itself, 
affords  no  conclusive  or  sufficient  proof  for  the  purpose,  and 
does  not,  therefore,  raise  a  presumption  that  it  was  so  pro- 
cured: Salisbury  v.  Aldrich,  118  111.  199  (8  N.  E.  777).  In  the 
case  of  gifts  mter  vivos,  and  contracts  made  in  favor  and  to 
the  advantage  of  a  person  standing  in  a  fiduciary  or  close  con- 
fidential relation  with  the  donor,  or  other  contracting  parties, 
such  as  trustee  and  cestui  que  trust,  guardian  and  ward,  attor- 
ney and  client,  physician  and  patient,  or  priest  or  religious  ad- 
viser and  his  parishioner,  and  the  like,  the  burden  of  showing 
that  the  transaction  was  fairly  conducted,  and  that  no  advan- 
tage was  taken  of  the  relationship,  lies  with  the  one  having 
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secured  the  advantage.  The  reason,  however,  for  this  rule,  is 
that  the  person  receiving  the  benefit  has  actively  participated 
in  the  transaction,  as  a  party  thereto,  and  the  explanation 
required  is  very  naturally  within  his  knowledge  and  power. 
Such  a  reason  does  not  obtain,  as  it  relates  to  a  bequest,  as  the 
person  to  whom  it  is  made  may  not,  in  point  of  fact,  have  had 
any  part  in,  or  even  knowledge  of,  the  act  which  gives  him  the 
advantage;  and  no  presumption  arises  from  the  mere  rela- 
tionship of  the  parties  that  the  donee  has  abused  his  position 
of  confidence,  and  turned  it  to  his  own  advantage :  Parfitt  v. 
Lawless,  2  Law  Rep.  P.  &  D.  462.  Some  authorities  deduce  a 
presumption  of  undue  influence,  however,  where  the  two  condi- 
tions exist  together,  namely,  where  the  will  is  one  that  the  tes- 
tator could  not  have  made,  consistent  with  the  claims  of  duty 
and  affection,  and  a  close  confidential  relationship  between  him 
and  the  object  of  his  bounty :  Marx  v.  McGlynn,  88  N.  Y.  357. 
And,  see,  2  White  &  T.  Lead.  Cas.  Eq.  1275.  This  court,  how- 
ever, in  Greenwood  v.  Cline,  7  Or.  17,  refused  to  adopt  this 
view,  but  declared  that,  where  such  conditions  exist  together, 
slight  evidence  that  the  legatee  or  devisee  has  abused  the  confi- 
dence reposed  in  him  will  suffice  to  invalidate  the  will ;  and  we 
are  not  now  disposed  to  overturn  the  doctrine  thus  established. 
It  simply  means  that  the  two  conditions  combined  and  existing 
together  will  not  suffice  within  themselves  to  overcome  the 
prima  facie  case  made,  or  presumption  arising  from  proof  of 
the  due  and  regular  execution  of  the  instrument,  in  favor  of 
testamentary  capacity  and  the  exercise  of  an  unconstrained 
volition.  Something  more  will  be  required  to  be  shown,  and 
slight  evidence  that  advantage  has  been  taken  of  the  confiden- 
tial relations  will  suffice  to  establish  the  undue  influence  as 
against  the  prima  facie  case  or  initial  presumption. 

After  all,  the  difference  in  practical  operation  between  the 
two  theories  is  very  slight.  In  order  to  show  that  the  testator 
has  made  an  unnatural  disposition  of  his  possessions,  it  requires 
evidence  aside  from  the  will,  and  so,  where  it  is  sought  to  estab- 
lish the  existence  of  a  close  confidential  relationship.  If  undue 
influence,  fraud,  or  coercion  has  been  practiced,  slight  evidence 
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thereof  will  almost  necessarily  have  been  developed  in  the 
course  of  the  establishment  of  tjiese  conditions ;  and  as  circum- 
stances to  be  considered  in  connection  with  all  the  evidence  in 
the  case  for  the  determination  of  the  question  as  to  whether 
the  testator  has  been  unduly  wrought  upon,  the  fact  of  an  un- 
just disposition  and  a  subsisting  confidential  relationship  will 
be  slight  or  strong  in  their  evidentiary  weight  as  they  are 
shown  to  exist  in  degree.  A  slight  departure  from  a  natural 
disposition  would  be  of  little  moment,  while  one  shockingly  un- 
just would  have  much  greater  weight;  and  so  with  the  relation- 
ship, it  would  have  force,  as  it  might  be  shown  to  be  intimate 
and  familiar.  So  it  comes  at  last,  in  a  case  of  contest,  to  a  simple 
determination  as  to  the  weight  of  the  testimony  when  the  case 
is  closed.  There  may  arise,  and  possibly  have  arisen,  cases 
where  they  were  dependent  alone  upon  the  naked  presumption 
of  the  exercise  of  a  sane  mind,  and  the  operation  of  a  free  and 
unconstrained  will,  from  a  due  execution,  counterbalanced  by 
a  presumption  of  an  undue  influence,  arising  by  the  conjoined 
existence  of  the  two  conditions  discussed.  As  to  such  the  rule 
becomes  most  important,  as  the  establishment  or  invalidity  of 
the  will  would  depend  entirely  upon  the  two  presumptions. 
But  in  the  great  generality  of  cases,  if  not  in  all,  it  can  have 
no  practical  efifect,  as  the  testimony  adduced  leaves  no  room  for 
operation  of  the  latter  presumption,  and  affords  the  more  satis- 
factory criteria  for  determining  the  controversy.  Such  is 
clearly  the  nature  of  the  case  before  us. 

5.  The 'testator  and  Charles  were  close  friends,  and  were 
much  in  each  other's  company  after  Charles'  duties  called  him 
to  Portland  in  April  preceding  the  execution  of  the  will.  And 
it  may  be  that  Charles  was  his  closest  friend,  but  no  business 
relationship  existed  between  them,  or  transactions  of  a  business 
nature  were  had,  prior  to  the  execution  of  the  will,  except  the 
one  instance  when  the  trust  deeil  was  made  in  1893.  A  deed  was 
made  to  Anna  about  the  same  time  covering  the  home  property, 
of  which  she  was  not  advised  until  requested  to  reconvey.  No 
one  has  suggested  that  the  testator's  mind  was  in  a  weakened 
ccmdition  or  subject  to  the  insidious  influence  of  another  at 
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this  time.  He  was  robust  and  healthful,  both  in  mind  and 
body;  and,  if  he  could  have  been  induced  to  depart  from  the 
dictations  of  his  own  volition  or  judgment,  it  must  have  been 
by  sheer  force  of  a  superior  mind  or  through  some  fraudulent 
practice.  Charles  was  then  living  in  Clackamas  County,  and 
was  not  frequently  thrown  in  company  with  the  testator,  and 
from  the  testimony  there  cannot  be  adduced  even  a  remote  sus- 
picion that  Charles  so  influenced  him  to  make  the  conveyance 
alluded  to.  During  the  last  year  of  the  testator's  life,  and  per- 
haps longer,  he  was  afflicted  with  a  fatal  disease,  and  it  seems 
that  prior  to  making  his  will  his  mind  was  somewhat  affected, 
—attributable,  no  doubt,  to  the  disease  with  which  he  was 
stricken.  An  instance  is  related,  which  occurred  probably  in 
September,  of  his  coming  home  sick,  and  directihg  his  phy- 
sician to  be  called,  when  it  developed  a  little  later  that  he  could 
scarcely  talk,— mumbling  his  words  in  an  unintelligible  man- 
ner, but  the  attack  lasted  for  the  night  only.  The  next  day 
he  was  about  town,  and  could  talk  as  readily  as  before.  This 
was  referred  to  by  Mrs.  Holman,  and  perhaps  another  witness, 
as  a  paralytic  attack;  but,  in  view  of  his  rapid  recovery,  it 
could  not  have  been  of  that  nature.  It  is  also  related  of  him 
that  he  was  given  to  weeping  at  times,  without  any  apparent 
or  sufficient  cause.  Two  or  three  instances  are  shown.  These 
circumstances  may  have  been,  and  no  doubt  were,  manifesta- 
tions of  a  mind  weakened  and  impaired,  but  it  did  not  incapaci- 
tate him  from  the  transaction  of  business.  For  the  purpose  of 
this  case,  it  may  be  conceded  that  he  might  have  been  more 
easily  wrought  on  by  the  insidious  machinations  of  another, 
and  constrained  to  do  that  which  his  better  judgment  would 
have  condemned.  The  question  then  is,  was  any  advantage 
taken  of  his  condition,  and  his  free  and  conscious  judgment 
overcome  in  the  disposition  made  of  his  property  ? 

One  can  scarcely  follow  the  testimony  of  Judge  Northup 
touching  the  preparation  of  the.  will  and  other  documents  with- 
out being  impressed  that  the  testator  not  only  knew  and  intel- 
ligently comprehended  fully  and  completely  what  he  was 
doing,  but  that  he  acted  entirely  upon  his  individual  judgment. 
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He  stated  without  prompting  or  memorandum  the  details  of 
his  intended  disposition,  and  was  importunate  that  his  own 
ideas  should  be  carried  into  effect.  There  is  the  circumstance 
that  Charles  attended  him  on  the  day  he  directed  his  will  to  be 
drawn,  and  also  upon  the  next  day,  when  it  was  executed;  but 
he  took  no  part  in  directing  what  should  be  done,  except  to 
make  a  single  suggestion,  which  was  not  heeded.  Charles 
relates  how  he  came  to  be  with  his  uncle  on  this  occasion,  and 
with  apparent  candor  and  truthfulness  details  the  different  con- 
versations had  with  him  leading  up  to  the  transaction;  and 
there  is  certainly  nothing  in  the  testimony  of  other  witnesses 
to  convict  him  of  fraud  or  using  undue  influence.  He  was  not 
without  the  opportunity,  perhaps,  to  gain  an  advantage,  but 
this  is  not  sufficient  within  itself.  It  must  be  further  estab- 
lished that  the  advantage  came  through  his  fraud  or  insidious 
domination.  Aside  from  the  transfer  of  an  interest  in  the 
truck  and  transfer  business  of  Holman  &  Co.  to  Charles,  who 
had  no  claim  upon  his  bounty,  the  final  disposition  of  the  testa^ 
tor's  property  was  not  altogether  inequitable.  His  reason  for 
making  the  bill  of  sale  was  that  he  desired  the  business  in 
which  he  was  then  engaged  should  be  continued  without  inter- 
ruption or  the  necessity  for  administration,— -supposing,  no 
doubt,  that  Charles  and  Warren  would  take  his  place  in  the 
copartnership  with  Herrman,  and  desiring  that  Warren  should 
be  installed  in  business,— and  this  was  not  without  relevancy. 
That  he  was  mistaken  as  to  the  outcome,  or  probably  had  not 
counted  upon  the  condition  that  Herrman  would  not  assent  to 
the  new  relationship,  is  a  fault  in  the  full  survey  of  the  situa- 
tion, yet  his  clear  purpose  was  manifest,  and  accounts  for  the 
disposition.  Warren  received  more  than  the  other  children. 
He  had  been  favored  before,  and  it  is  what  might  have  been 
expected.  The  two  younger  children  received  less  than  the 
others.  The  reason  assigned  for  this  by  the  testator  was  that 
their  mother,  who  was  possessed  of  property  of  considerable 
value,  was  as  much  bound  by  parental  ties  to  provide  for  them 
as  himself,  and  he  believed  that,  if  they  received  her  property 
in  the  end,  they  would  be  as  well  provided  for  as  his  older  chil- 
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dren  under  his  will.  Upon  the  whole,  the  dispositions  made, 
while  not  altogether  equitable  and  just,  when  the  ties  of  kin- 
dred, duty,  and  affection  are  considered,  cannot  be  said  to  be 
unnatural,  taking  into  account  the  testator's  predilections  and 
disposition.  The  will  shows  a  thoughtful  consideration  of  the 
existing  conditions,  and  a  full  adjustment  of  his  property 
interests  from  his  peculiar  standpoint. 

His  wife  received  a  bequest  in  lieu  of  her  dower,  and  as  to 
this  she  had  her  election  whether  to  take,  or  to  retain  her  dower 
interest  in  his  realty  instead.  But  as  to  her  it  is  very  apparent 
what  induced  the  particular  provision.  The  idea  first  took  root 
in  1893,  which  induced  him  to  contemplate  divorce  proceedings 
against  her  on  account  of  her  conduct  toward  him,  and  when 
there  could  not  have  been  a  conjecture  of  any  undue  influence 
on  the  part  of  Charles  or  any  one  else.  Two  deeds  were  then 
made,  disposing  of  the  greater  portion  of  his  realty,  and  one 
was  never  recalled,  but  ratified  by  the  will.  Before  going  to 
California,  Holman  had  again  made  up  his  mind  to  separate 
from  his  wife,  induced,  no  doubt,  by  her  treatment  of  him,— 
among  other  things,  in  turning  his  son  away  from  home,  lock- 
ing the  house  against  himself,  and  leaving  no  provisions  for 
his  convenience  and  comfort.  This  is  shown  by  the  testimony, 
not  only  of  Charles,  but  Dr.  Nichols,  who  talked  with  him  on 
the  day  before  he  left ;  by  that  of  Mrs.  Mary  Holman,  who  met 
him  in  California ;  and  by  his  letters  while  away.  It  does  not 
appear  that  there  was  any  prearrangement  or  understanding 
had  with  Charles  to  make  his  future  home  with  him  on  his 
return,  although  it  may  be  inferred  that  he  probably  contem- 
plated such  a  thing;  but,  from  Mary  Holman 's  testimony,  it 
would  seem  that  the  matter  had  not  been  fully  settled  in  his 
mind  until  shortly  prior  to  his  return.  Possibly  there  might 
have  been  such  an  arrangement  prior  to  his  going  away,  but 
one  thing  is  certain  above  all  others:  Whatever  arrangement 
was  made  in  the  end,  it  was  induced  by  the  action  of  his  wife, 
and  not  by  Charles  Holman.  He  did  not  then  intend  to  return 
to  his  home,  or  to  live  with  his  wife  again,  and  the  aversion 
which  she  induced  in  his  mind  had  more  to  do  with  the  particu- 
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lar  disposition  of  his  property  than  all  other  influences  put 
together.  This  is  not  saying  that  she  was  entirely  in  the  wrong. 
Both  were  perverse,  and  he  may  have  been  as  obstinate  and 
exasperating  as  she.  But  their  disagreement  gave  rise  to  his 
aversion  of  her,  and  became  a  controlling  factor  in  his  mind 
when  he  came  to  make  his  will.  It  does  not  account  for  the  be- 
quest to  Charles  Holman,  yet  it  may  have  had  something  to  do 
with  it.  Charles  and  his  wife  had  been  kind  to  him  while  things 
were  not  altogether  agreeable  at  home.  There  is  another  cir- 
cumstance that  may  have  had  much  to  do  in  influencing  this 
particular  bequest.  Holman  was  unable  to  control  his  expenses 
as  best  suited  his  ideas  of  economy,  and  having  concluded  to  go 
away,  and  being  desirous  of  keeping  them  within  the  bounds  of 
his  income,  first  requested  Warren  to  take  charge  of  his  affairs, 
and  look  after  and  superintend  the  incurring  of  bills  against 
him  by  those  for  whom  he  was  responsible,  but  he  declined  to 
become  his  agent  in  that  regard;  and  then  he  applied  to 
Charles,  who  was  willing  to  undertake  the  responsibility,  and 
did  afterward  execute  his  behests  in  relation  thereto.  Hol- 
man's  acts,  carrying  into  execution  this  idea,  showed  a  deter- 
mination and  fixedness  of  purpose  that  cannot  be  attributed  to 
any  outside,  dominating  influence,  and  was  a  conception  and 
execution  entirely  his  own.  Nor  was  he  subject  to  any  delu- 
sion. His  purposes  were  grounded  upon  fact,  and,  while  all 
persons  would  not  have  arrived  at  the  same  conclusion  and 
done  as  he  did,  yet  what  he  did,  we  are  convinced,  proceeded 
from  his  own  free  and  conscious  judgment. 

The  decree  of  the  circuit  court  will  therefore  be  reversed, 
and  a  decree  entered  here  upholding  and  giving  effect  to  the 
will.  Reversed. 
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OOX  V.  BOYAI^  TBIBE. 

[71  Pac.  73.] 

Recobb  of  Coronbb's  Inqubst  as  Bvidbncb. 

1.  The  record  of  a  coroner's  Inquest  is  not  competent  evidence  between 
private  parties  on  the  cause  of  the  death  of  deceased,  for,  under  the  consti- 
tution and  laws  of  Oregon,  the  coroner  is  not  a  Judicial  of&cer,  nor  has  his 
record  any  Judicial  Impress. 

Idem — Proofs  of  Death — Life  Insubance. 

2.  Proofs  of  death  furnished  by  an  agent  of  a  benefit  or  insurance  society 
are  not  competent  evidence  as  to  the  cause  of  death,  in  an  action  by  the 
beneficiary  against  the  company,  unless  sanctioned  by  such  beneficiary. 

Like  Insurance — Burden  of  Proof  on  Suicide. 

3.  An  Insurance  or  benefit  society  defending  against  a  death  claim  on  the 
gronnd  of  suicide  has  the  burden  of  proof. 

Life  Insurance — Presumption  as  to  Cause  of  Death. 

4.  In  actions  on  life  insurance  or  death  benefit  policies  the  presumption  is 
with  the  claimant  that  death  resulted  from  natural  causes. 

Sufficiency  of  Evidence. 

5.  Evidence  in  an  action  on  a  benefit  certificate  examined,  and  held  not  to 
show  suicide  on  the  part  of  the  deceased  with  such  convincing  clearness  as 
would  have  warranted  the  court  in  directing  a  verdict  for  defendant. 

Instruction  on  Presumption  as  to  Cause  of  Death. 

6.  An  instruction,  in  an  action  on  a  benefit  certificate,  relative  to  the 
defense  of  suicide,  that,  "when  a  person  Is  found  dead  from  unexplainable 
causes,  the  presumption  is  that  his  death  was  natural  or  accidental,**  etc.. 
was  not  objectionable  because  of  the  use  of  the  word  "unexplainable,**  though 
deceased  was  not  found  dead  from  unexplainable  causes,  it  being  manifest 
that  the  term  was  employed  to  define  the  presumption  alluded  to. 

Idem. 

7.  A  further  instruction  that  the  beneficiary  was  therefore  entitled  to 
recover,  "unless  the  evidence  introduced  has  overcome  this  presumption,  and 
satisfied  you  that  death  was  voluntary,**  was  not  objectionable  because  of 
the  word  "satisfied,"  where  the  court  had  previously  charged  that  defendant 
was  required  to  establish  suicide  to  the  satisfaction  of  the  Jury  by  a  pre- 
ponderance of  the  testimony. 

Idem. 

&  Where  the  dead  body  of  Insured  was  found  in  the  water,  but  no  one  saw 
her  go  In,  and  it  did  not  appear  from  the  evidence  whether  she  went  in  of 
her  own  accord  or  otherwise,  the  court  was  warranted,  in  an  action  on  her 
benefit  certificate,  in  charging  that  there  was  a  presumption  of  a  natural 
death. 

Prom  Multnomah :  Melvin  C.  George,  Judpre. 

This  is  an  action  by  Dean  Cox,  a  minor,  by*  J.  P.  Finley,  her 
next  friend,  against  the  Royal  Tribe  of  Joseph  to  recover  upon 
a  beneficiary  certificate  for  $2,000,  issued  by  the  defendant  to 
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Capitola  Blanche  Cox,  a  married  woman,  in  favor  of  the  plain- 
tiff, her  daughter.  Immediately  prior  to  the  death  of  Mrs. 
Cox,  which  occurred  July  1,  1899,  she  was  engaged  in  conduct- 
ing a  restaurant  at  No.  206  Madison  Street,  between  First  and 
Front,  in  the  City  of  Portland.  She  had  been  engaged  in  the 
business  some  six  weeks  or  more,  and  lived  in  a  room  adjoining 
or  over  the  restaurant.  Early  in  May  she  had  a  severe  attack 
of  la  grippe,  was  attended  by  a  physician,  and  found  to  be 
suffering  from  intense  pain  in  the  head,  and  was  at  times,  as 
described  by  the  physician,  ** nearly  wild."  She  apparently 
recovered  from  this  trouble  by  the  last  of  the  month,  except 
that  it  left  her  in  a  nervous  condition.  It  was  her  habit  to  rise 
at  5  o'clock  in  the  morning,  or  earlier,  and  do  her  marketing. 
On  the  evening  of  June  30th,  about  9  o'clock,  her  daughter,  who 
was  making  her  home  with  J.  P.  Finley,  some  two  and  a  half 
blocks  distant,  was  with  her  at  the  restaurant,  and  testified  that 
her  mother  walked  part  of  the  way  home  with  her;  that  she 
said  she  did  not  feel  like  going,  had  to  stop  and  rest  on  the 
way,  and  was  so  tired  that  the  witness  requested  her  to  return, 
which  she  did ;  that  she  was  with  her  mother  the  second  day  be- 
fore her  decease,  and  that  she  was  light-hearted ;  that  shortly 
before  her  death  she  had  a  slight  stroke  of  paralysis,  but  that 
it  did  not  amount  to  anything ;  that  her  financial  condition  was 
such  that  she  had  to  call  upon  some  of  her  friends  for  assist- 
ance, among  whom  were  Miss  Anna  Finley  and  Mrs.  Green,  the 
latter  living  at  Hamilton  Avenue,  South  Portland,  from  whom 
she  borrowed  something  like  $100;  that  Mrs.  Green  lived  south 
of  where  deceased  was  found,  and  that  she  could  have  conven- 
iently gone  that  way  in  going  to  her  place  of  residence;  and 
that  she  went  to  see  Mrs.  Green  frequently,  going  both  in  the 
daytime  and  the  evening.  Inez  Jenkins  testified  that  she  had 
a  rooming  house  adjoining  the  restaurant,  and  that  Mrs.  Cox 
roomed  with  her  occasionally ;  that  witness  saw  her  and  talked 
to  her  about  10  o'clock,  after  she  had  retired,  on  the  evening 
before  her  death ;  that  she  said  she  had  a  great  deal  of  trouble 
in  her  restaurant  and  had  just  employed  a  married  man  and 
his  wife  to  cook  for  her;  that  she  spoke  of  being  tired,  and 
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complained  of  the  top  of  her  head  hurting  her,  and  said  that 
when  she  laid  down  at  night  she  wrung  a  towel  out  of  ice  water 
and  put  it  on  her  head ;  that  she  had  been  complaining  of  her 
head  for  about  three  weeks ;  that  she  said  she  thought  her  busi- 
ness would  be  prosperous  if  she  only  had  the  means  to  get 
ahead,  and  remarked  that  she  had  but  little  means  with  which 
to  obtain  provisions  for  breakfast ;  that  she  left  the  room  about 
5  o'clock  in  the  morning;  that  at  one  time  previous  witness 
heard  her  say  she  had  a  notion  to  take  a  revolver  and  blow  out 
her  brains,  but  laughed  when  she  said  it,  and  witness  thought 
little  about  the  incident ;  that  she  was  in  the  habit  of  carrying 
a  revolver  for  self-protection,  and,  as  a  rule,  she  Avent  in  the 
morning  to  Duffy's  market,  on  the  corner  of  Front  and  Madi- 
son ;  that  on  the  morning  in  question  the  meat  was  sent  over  to 
the  restaurant,  and  that  witness  found  her  purse,  after  her 
death,  at  the  restaurant,  with  a  little  money  in  it. 

It  is  further  shown  that  at  7:15  o'clock  in  the  morning  of 
July  1st  her  body  was  found  floating  in  an  eddy  of  the  river 
at  the  foot  of  Mead  Street  about  a  mile  south  of  her  place  of 
business.  The  river  was  high,  and  at  the  place  referred  to  the 
water  was  from  four  to  eight  or  ten  feet  deep.  It  was  near  the 
railroad  track,  along  which  the  old  macadamized  road  ran, 
which  was  usually  traveled  by  persons  going  to  and  from  parts 
of  South  Portland.  When  first  seen,  her  body  was  ten  or  fifteen 
feet  from  shore,  face  upward,  and  her  hair  loose,  and  gathered 
about  her  face.  On  the  shore,  and  within  a  few  feet  of  the 
water's  edge,  was  found  her  straw  hat,  underneath  which  were 
deposited  her  pistol  and  a  note  in  her  handwriting,  written 
with  a  lead  pencil  on  yellow  paper,  containing  these  words  and 
figures,  **Mrs.  Cox,  206  Madison  Street,"  and  near  by  was  her 
cape  or  cloak.  The  margin  of  the  river,  from  the  road  down  to 
the  water,  was  covered  with  grass,  and  the  track  of  a  woman 
heading  toward  the  stream  was  found  at  the  water's  edge, 
partly  covered  by  the  water.  Her  two  account  books,  tied 
together  with  a  string,  which  she  was  in  the  habit  of  carrying 
with  her  when  marketing,  were  found  in  the  water  near  the 
shore,  and  the  paper  upon  which  the  note  was  written  was  ap- 
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parently  taken  from  one  of  these  books.  Examination  of  the 
body  disclosed  that  the  lungs  were  free  from  water;  that  sand 
was  contained  in  her  nostrils,  that  her  lips  were  of  a  violet 
color,  and  that  there  were  no  bruises  upon  the  body,  or  any 
indication  of  violence.  Dr.  Candiani,  the  physician  who  exam- 
ined her  at  the  morgue  during  the  coroner's  inquest,  testified 
that  the  indications  showed  that  she  died  from  asphyxiation  — 
that  is  to  say,  on  being  submerged  she  closed  her  mouth,  tiereby 
excluding  water  from  the  lungs,  resulting  in  asphyxiation ;  and 
that  the  body  had  the  appearance  of  having  been  in  the  water 
a  short  time  only,— from  two  to  four  or  five  hours.  Mrs.  Cox 
was  about  thirty-seven  years  of  age,  stout  build,  weighing  185 
pounds  and  upward.  The  jury  were  taken  to  view  the  place 
where  her  body  was  found.  During  the  course  of  the  trial  the 
record  of  the  coroner's  inquest  was  offered  in  evidence  by  the 
defendant  for  the  purpose  of  showing  that  death  was  the  result 
of  suicide,  there  being  a  clause  in  the  policy  voiding  it  if  death 
was  so  occasioned,  and,  upon  objections  interposed  thereto,  it 
was  rejected  by  the  court.  The  defendant  also  offered  in  evi- 
dence proofs  of  Mrs.  Cox 's  death,  submitted  by  J.  H.  Bridge- 
ford,  scribe  of  the  local  lodge,  to  the  Supreme  Executive  Coun- 
cil, with  a  copy  of  the  coroner's  record  attached  thereto,  where- 
upon objection  was  again  made  to  the  introduction  of  such 
record,  but  not  as  to  the  other  proofs,  and,  defendant's  counsel 
being  unwilling  to  segregate  it  therefrom,  the  whole  was 
rejected.  At  the  close  of  plaintiff's  case,  and  again  at  the  close 
of  the  testimony,  the  defendant  moved  for  a  nonsuit,  which 
motion  was  in  each  instance  denied.  Defendant  also  requested 
the  court  to  direct  the  jury  to  find  a  verdict  for  defendant. 
This  was  also  refused,  and,  the  verdict  and  judgment  being  for 
plaintiff,  the  defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Harry  B. 
Walker  and  William  D.  Fenton  (Ruftis  A,  Letter,  counsel), 
with  an  oral  argument  by  Mr,  Fenton  and  Mr,  Leiter. 

For  respondent  there  was  a  brief  over  the  names  of  Arthur 
C,  Spencer  and  Chamberlain  &  Thomxis,  with  an  oral  argument 
by  Mr,  Spencer  and  Mr,  Warren  E,  Thomas. 
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Mr.  Justice  Wolverton,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

1.  The  first  question  of  vital  importance  presented  is  respect- 
ing the  admissibility  of  the  record  of  the  coroner's  inquisition 
super  visum  corporis  as  independent  evidence  to  show  the  fact 
of  suicide.  The  contention  of  counsel  is  that  defendant  was 
entitled  to  have  it  go  to  the  jury,  not  as  conclusive  evidence  of 
the  fact,  but  along  with  the  other  evidence  bearing  upon  the 
subject,  for  their  consideration.  Anciently,  the  oflSce  of  coroner 
was  of  great  dignity,  and  exercised  by  persons  of  high  author- 
ity, as  well  as  by  those  in  lesser  degree  and  station.  Blackstone 
says:  '* There  are  also  particular  coroners  for  every  county  of 
England,  usually  four,  but  sometimes  six,  and  sometimes  fewer. 
This  office  is  of  equal  antiquity  with  the  sheriff,  and  was 
ordained  together  with  him  to  keep  the  peace  when  the  earls 
gave  up  the  wardship  of  the  county.  He  is  still  chosen  by  all 
the  freeholders  in  the  county  court":  1  Bl.  Com.  ^347.  As 
ascertained  in  great  measure  from  the  statute  (4  Edw.  I.,  de 
officio  caronatoris) ,  the  powers  and  duties  of  the  coroner  are 
both  judicial  and  ministerial,  his  judicial  authority  extending 
to  inquiries  touching  the  manner  of  death  of  any  person  slain, 
or  dying  suddenly  or  in  prison,  which  must  be  super  visum 
corporis;  and  also  to  inquiries  respecting  treasure  trove  and 
shipwreck.  His  ministerial  office  is  only  as  the  sheriff's  substi- 
tute: 1  Bl.  Com.  *349;  2  Bac.  Abr.  428.  A  coroner's  court  in 
England  is  a  court  of  record,  and  upon  a  finding  of  felo  de  se 
the  executor  or  administrator  may  remove  the  inquest  of  office 
into  the  court  of  the  king's  bench,  and  traverse  it;  for  it  is 
said:  **It  would  be  hard  that  he  should  be  concluded  by  an 
inquisition,  which  is  nothing  more  than  an  inquest  of  office, 
taken  behind  his  ba«k":  Starkie,  Ev.  (10  ed.)  *404;  7  Am. 
&  Eng.  Enc.  Law  (2  ed.),  604;  1  Hale,  P.  C.  416,  417;  Garnett 
v.  Ferrandy  6  Bam.  &  C.  611.  In  the  United  States  they  are 
generally  denominated  courts  of  inferior  jurisdiction,  and  not 
of  record:  7  Am.  &  Eng.  Enc.  Law  (2  ed.),  604;  but  in  this 
state  the  organic  act  does  not  so  much  as  dignify  the  office  with 
any  judicial  functions  whatever :  Const.  Or.  Art.  VI,  §  6 ;  Art. 

i2  Ob.— 24 
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VII,  §§  1,  9.  In  the  case  of  a  felo  de  se,  under  the  old  law  his 
goods  and  chattels  were  forfeited  to  the  king,  and  his  body  was 
given  over  to  an  ignominious  burial,  these  resultant  features 
giving  the  inquisition  the  semblance  of  an  action  in  rem,  which 
determined  the  status  both  of  the  person  of  the  deceased  and  of 
his  goods  and  chattels.  So  it  has  come  to  be  held  in  England 
that  inquisitions  post-mortem  are  admissible  as  evidence  of  the 
status,  but  not  conclusive:  Sergeson  v.  Sealey,  2  Atk.  412; 
Starkie,  Ev.  (10  ed.)  •406;  1  Greenleaf,  Ev.  (15  ed.)  §  556. 
A  like  rule  has  been  promulgated  in  some  of  the  states  of  the 
Union,  based  upon  the  reasoning  that  gave  rise  to  it  in  the 
country  of  its  nativity :  United  States  Life  Ins.  Co,  v.  Vocke^ 
129  111.  557  (22  N.  E.  467,  6  L.  R.  A.  65) ;  Pyle  v.  Pyle,  158  HI. 
289  (41  N.  E.  999) ;  Orand  Lodge  v.  Wieting,  168  Dl.  408  (48 
N.  E.  59,  61  Am.  St.  Rep.  123) ;  Supreme  Lodge  v.  Fletcher, 
78  Miss.  377  (28  South.  872,  29  South.  523) ;  Metzradt  v.  Mod- 
ern Brotherhood,  112  Iowa,  522  (84  N.  W.  498). 

The  leading  case  is  perhaps  the  first  cS\/^A,— United  States 
Life  his.  Co.  v.  Vocke,  129  111.  557  (6  L.  R.  A.  65,  22  N.  E. 
467),— which  bases  the  rule,  not  upon  the  ground  that  the  cor- 
oner acts  in  a  judicial  capacity,  for  the  organic  act  of  the  State 
of  Illinois  deprived  him  of  any  such  power,  but  for  the  reason 
that  the  inquisition  is  made  by  a  public  officer,  acting  under  the 
sanction  of  an  official  oath  in  the  discharge  of  a  public  duty 
enjoined  upon  him,  and  returned  to  and  filed  in  the  office  of 
the  clerk  of  the  circuit  court,  as  required  by  law ;  Mr.  Justice 
Baker,  in  his  concurring  opinion,  affirming  that  such  an  inqui- 
sition thereby  became  a  record  of  the  circuit  court,  and  as  such 
is  competent  as  testimony.  This  authority  is  apt  under  our  con- 
stitution as  well,  in  so  far  as  it  discards  the  idea  that  a  cor- 
oner's inquest  is  judicial  in  character.  Under  our  statute  the 
coroner  has  power,  when  informed  that  a  person  has  been  killed 
or  dangerously  wounded  by  another^  or  has  suddenly  died 
under  such  circumstances  as  to  afford  a  reasonable  ground  to 
suspect  that  his  death  has  been  occasioned  by  criminal  means, 
or  has  committed  suicide,  to  inquire,  by  the  intervention  of  a 
jury,  into  the  cause  of  the  death  or  wound,  and  to  perform  the 
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other  duties  incidental  thereto  in  the  manner  prescribed  by 
statute :  B.  &  C.  Comp.  §  1045.  His  duty  requires  him  to  go 
to  the  place  where  the  dead  or  wounded  person  is,  and  summon 
six  qualified  persons  to  serve  as  jurors;  whose  duty  it  becomes, 
on  being  sworn,  to  inquire  who  the  person  was,  and  when, 
where,  and  by  what  means  he  came  to  his  death  or  was 
wounded,  as  the  case  may  be,  and  into  the  circumstances  attend- 
ing the  death  or  wounding,  and  give  a  true  verdict  therein  ac- 
cording to  the  evidence  offered  or  arising  from  the  inspection 
of  the  body.  He  must  subpoena  and  examine  as  witnesses  every 
person  who,  in  his  opinion,  has  knowledge  of  the  material  facts; 
also  a  surgeon  or  physician,  who  must  inspect  the  body,  and 
give  a  professional  opinion  as  to  the  cause  of  death  or  wound ; 
and,  for  the  purpose  of  compelling  such  witnesses  to  attend  and 
testify,  or  punishing  them  for  disobedience,  he  is  to  be  deemed 
a  magistrate.  The  testimony  of  the  witnesses  and  the  verdict 
must  be  reduced  to  writing.  If  the  jury  find  that  a  crime  has 
been  committed,  the  coroner  must  forthwith  deliver  the  testi- 
mony and  verdict  to  a  magistrate ;  but,  of  they  do  not  so  find, 
he  must  return  the  same  to  the  clerk  of  the  county  court ;  and, 
if  the  verdict  also  chaise  a  person  with  the  commission  of  the 
crime,  the  magistrate  is  immediately  to  issue  a  warrant  for  the 
arrest  of  such  person  as  on  an  information,  and,  when  brought 
before  him,  to  examine  into  the  charge  contained  in  the  verdict : 
B.  &  C.  Comp.  §§  1683  to  1690,  inclusive.  According  to  this 
procedure,  if  the  jury  do  not  find  that  a  crime  has  been  com- 
mitted, the  testimony  and  verdict  must  be  returned  to  the  clerk 
of  the  county  court,  which,  under  the  constitution,  is  a  court  of 
record.  This  would  perhaps  include  a  verdict  that  death  was 
self-inflicted,  so  that  we  have  almost  a  parallel  with  the  Illinois 
case. 

However,  it  seems  to  us  that  that  case  and  those  that  follow 
it  proceed  upon  an  erroneous  principle.  Such  a  dociunent,  be- 
fore it  can  be  admissible  under  any  of  the  older  authorities, 
must  be  judicial  in  character,  and  we  cannot  think  that  the 
mere  fact  that  it  is  required  to  be  returned  to  and  filed  with 
the  clerk  of  a  court  of  record  endows  it  with  that  vitality.  Mr. 
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Starkie's  classification  of  judicial  documents  is:  (1)  Judg- 
ments, decrees,  and  verdicts,  and  (2)  inquisitions,  depositions, 
and  examinations  taken  in  the  course  of  a  judicial  proceeding. 
A  third  includes  writs,  warrants,  pleadings,  etc.  Of  inquisi- 
tions he  then  says:  **Such  inquests  as  are  of  a  public  nature, 
and  taken  under  competent  authority,  to  ascertain  a  matter  of 
public  interest,  are,  upon  principles  already  announced,  admis- 
sible in  evidence  against  all  the  world.  They  are  very  anal- 
ogous to  adjudications  in  rem,  being  made  on  behalf  of  the 
public.  No  one  is  properly  a  stranger  to  them,  and  all  who 
can  be  affected  by  them  usually  have  the  power  of  contesting 
them":  Starkie,  Ev.  (10  ed.)  *316,  403,  404.  We  have  seen 
that  when  suicide  was  involved  it  was  susceptible  of  traverse 
under  the  English  system  in  the  court  of  the  king's  bench,  and 
had  legitimate  sanction  of  a  judicial  proceeding  in  every  stage 
of  its  progress  and  development;  and  Greenleaf  does  not  an- 
nounce a  different  doctrine.  Now,  it  cannot  be  said  that  a 
coroner's  inquest  under  our  system  has  the  sanction  or  is  taken 
in  the  course  of  any  judicial  proceeding ;  much  less  that  it  is  of 
judicial  impress.  The  verdict  of  the  jury,  if  no  crime  is  found 
to  have  been  committed,  is  merely  returned  into  a  court  of 
record,  with  no  power  of  revision  or  approval.  If  a  crime  has 
been  committed,  and  a  person  is  charged  therewith,  the  verdict 
serves  as  an  information,  upon  which  a  magistrate  may  issue  a 
warrant  of  arrest,  and  examine  him  touching  the  charge ;  but 
the  inquisition  has  no  probative  value  in  that  proceeding  even, 
so  that  it  is  wholly  extrajudicial,  and,  within  itself,  is  void  of 
all  the  essential  qualities  that  go  to  make  it  independent  evi- 
dence of  homicide,  self-inflicted.  This  view  is  supported  by 
abundant  authority,  and  we  believe  it  to  be  founded  upon 
correct  legal  principles :  Oermania  Life  his.  Co.  v.  Ross-Lewin^ 
24  Colo.  43  (51  Pac.  488,  65  Am.  St.  Rep.  215) ;  Wasey  v.  Trav- 
ellers' Ins.  Co.  126  Mich.  119  (85  N.  W.  459) ;  State,  to  use,  v. 
CecU  County  Comers,  54  Md.  426;  Union  Cent.  Life  Ins.  Co. 
V.  Hollowell  14  Ind.  App.  611  (43  N.  E.  277) ;  In  re  Ralston, 
9  Pa.  Dist.  R.  514.  The  record  of  the  inquest  was,  therefore, 
properly  rejected. 
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2.  The  next  question  relates  to  the  refusal  to  admit  in  evi- 
dence the  proofs  of  death  as  a  whole,  which  is  assigned  as 
error.  A  by-law  of  the  defendant  provides  that  upon  the 
death  of  the  assured  the  lodge  of  which  he  was  a  member  shall 
at  once  notify  the  Supreme  Executive  Council,  giving  the  name 
of  the  deceased  member,  the  niunber  of  his  certificate,  and  shall 
furnish  upon  blanks  provided  for  that  purpose  full  and  satis- 
factory proofs  of  dei^th.  The  blank  forms  furnished  by  the 
supreme  lodge  require  that  in  case  of  a  voluntary  or  mysteri- 
ous death  a  duly  authenticated  copy  of  the  coroner's  inquest, 
under  his  hand,  must  accompany  the  proofs.  It  is  undoubtedly 
a  well  established  rule  of  law  that  the  record  of  a  coroner's 
inquest  attached  to  proofs  of  death  made  by  the  beneficiary 
or  his  agent,  in  conformity  to  blanks  furnished  by  the  com- 
pany, is  admissible  in  evidence,  along  with  such  proofs,  upon 
the  ground  that  it  contains  admissions  of  the  beneficiary 
against  his  interest  as  to  the  cause  of  death :  Insurance  Co.  v. 
Newton,  89  U.  S.  (22  Wall.)  32;  Imuraiwe  Co,  v.  Hi^gin- 
botham,  95  U.  S.  380 ;  Keels  v.  Mutual  R.  F.  Life  Assoc.  29 
Fed.  198;  Skarland  v.  Washuigton  Life  Ins.  Co.  101  Fed.  206 
(41  C.  C.  A.  307) ;  Hart  v.  Fraternal  Alliance,  108  Wis.  490 
(84  N.  W.  851) ;  Walther  v.  Mutiuil  Life  Ins.  Co.  65  Cal.  417 
(4  Pac.  413.)  But  the  rule  can  have  no  application  where 
such  proofs  are  furnished  by  the  company 's  agent.  When  thus 
furnished,  nothing  contained  therein,  unless  subscribed  by  the 
beneficiary  or  his  agent,  or  at  least  with  his  express  or  implied 
sanction,  can  operate  as  an  admission  un  his  part,  and  against 
his  interest.  Such  declarations,  from  their  very  nature,  must 
necessarily  be  self-serving,  and  could  hardly  fail  to  be  condu- 
cive of  abuse  or  injustice.  By  section  127  of  the  by-laws  of  the 
order,  it  is  made  the  duty  of  the  subordinate  lodge  of  which 
the  deceased  was  a  member  to  notify  the  Supreme  Executive 
Council  of  his  death  in  the  manner  therein  designated,  and  no 
duty  seems  to  have  been  cast  upon  the  claimant  to  furnish 
proofs  of  death  as  a  prerequisite  to  maintain  an  action  upon 
the  certificate.  ^The  subordinate  lodge  is  thereby  made  the 
agent  of  the  executive  council,  for  whom  it  acts  in  furnishing 
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proofs  of  death,  and  not  for  the  claimant:  A^idersan  v.  Su- 
preme Council,  135  N.  Y.  107  (31  N.  E.  1092) ;  Supreme  Caun- 
cil  V.  Boyle,  10  Ind.  App.  301  (37  N.  E.  1105).  The  death  of 
Mrs.  Cox  being  admitted,  the  object  of  introducing  such  proofs 
in  behalf  of  the  defendant  was  solely  to  show  the  manner  of 
her  death,  it  having  been  alleged  as  a  defense  that  it  was  the 
result  of  her  own  act.  As  we  have  seen,  the  record  of  the  cor- 
oner's  inquest  is  not  legitimate  evidence  for  that  purpose,  and 
it  is  not  rendered  admissible  because  it  is  sought  to  be  intro- 
duced  along  with  the  other  proofs  of  death  made  up  by  the 
agent  of  the  defendant,  and  could  in  no  way  bind  the  plain- 
tiff as  an  admission  touching  the  manner  of  death.  The  record 
was  therefore,  not  proper  for  the  consideration  of  the  jury, 
although  it  constituted  a  part  of  the  proofs;  there  being  no 
controversy  as  to  the  fact  of  death:  Royal  Arcanum  v.  Bror 
shears,  89  Md.  624  (43  Atl.  866,  73  Am.  St.  Rep.  244). 

3.  It  is  further  insisted  that  a  nonsuit  should  have  been 
granted  upon  defendant's  motion  therefor,  or  that  the  court 
should  have  directed  a  verdict  in  favor  of  the  defeodant,  as 
requested.  As  to  this  we  are  clearly  of  the  opinion  that  there 
was  sufficient  evidence  adduced  to  justify  the  court  in  letting 
the  case  go  to  the  jury.  The  burden  of  proof  was  with  the  de- 
fendant to  establish  suicide,  and  this  it  has  not  done  by  such 
clear  and  convincing  evidence,  void  of  dispute  and  controversy, 
as  to  warrant  the  court  in  directing  a  verdict  in  its  favor. 

4.  There  is  a  presumption  that  death  is  the  result  of  nat- 
ural causes,  which  inures  to  the  benefit  of  the  plaintiff,  and 
should,  as  the  first  step,  be  satisfactorily  overcome  before  the 
defendant  could  have  a  verdict. 

5.  Again,  the  defendant  is  called  upon  to  counterbalance  by 
such  cogent  and  convincing  proofs  any  testimony  adduced 
tending  to  establish  death  from  natural  causes  that  there  could 
not  reasonably  be  two  opinions  touching  the  result;  for,  if  it 
were  otherwise,  it  would  be  an  invasion  of  the  province  of  the 
jury  to  take  the  case  from  them.  The  question  here,  then,  is 
the  one  stated  by  the  court  in  the  case  of  Sovereign  Camp  v. 
Haller.  24  Ind.  App.  108  (56  N.  E.  255) :  Are  the  facts  proven 
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such  as  to  exclude  any  other  reasonable  inference  than  that  the 
assured  voluntarily  took  her  own  life?  And  this  we  must  an- 
swer in  the  negative.  For  cases  of  marked  analogy  support- 
ing this  view,  see  Beckett  v.  Northwestern  M.  A.  Assoc.  67 
Minn.  298  (69  N.  W.  923) ;  Royal  Arcanum  v.  Brashears, 
89  Md.  624  (73  Am.  St.  Rep.  244,  43  Atl.  866) ;  Goldschmidt 
V.  Mutual  Life  Ins.  Co,  12  N.  Y.  Supp.  866 ;  Travellers'  Ins.  Co. 
V.  Nitterhouse,  11  Ind.  App.  155  (38  N.  E.  1110) ;  Stephenson 
V.  Bankers'  Life  Assoc.  108  Iowa,  637  (79  N.  W.  459) ;  Metz- 
radt  V.  Modem  Brotherhood,  112  Iowa,  522  (84  N.  W.  498) ; 
Home  Ben.  Assoc,  v.  Sargent,  142  U.  S.  691  (12  Sup.  Ct  332) ; 
Ingersoll  v.  Knights  of  Golden  Rule  (C.  C.)  47  Fed.  272.  It 
cannot  be  said  that  the  evidence  introduced  has  but  one  ten- 
dency, and  that  pointing  to  self-destruction  by  the  deceased. 
It  is  somewhat  in  conflict,  to  say  the  least,  and  different  minds 
may  reasonably  come  to  different  conclusions  as  to  whether  the 
act  was  her  own,  whether  sane  or  insane,  or  whether  it  was  the 
result  of  apoplexy  or  sudden  sickness,  causing  her  to  fall  into 
the  water  where  she  was  found. 

6.  The  court  instructed  the  jury,  among  other  things,  as  fol- 
lows: **One  of  the  defenses  in  this  case  is  that  the  deceased, 
Capitola  Blanche  Cox,  committed  suicide,  and  you  are  in- 
structed that  this  is  an  aflRrmative  defense  set  up  by  defendant, 
and  the  burden  is  upon  the  defendant  to  establish  same  to  your 
satisfaction  by  a  preponderance  of  the  testimony.  When  a  per- 
son is  found  dead  from  unexplainable  causes,  the  presumption 
is  that  his  death  was  natural  or  accidental,  if  nothing  appears 
to  the  contrary.  Self-destruction  is  contrary  to  the  general 
conduct  of  mankind.  The  plaintiff  is  therefore  entitled  to 
recover,  unless  the  evidence  introduced  has  overcome  this  pre- 
sumption, and  satisfied  you  that  death  was  voluntary.  The 
presumption  of  law  is,  in  the  absence  of  any  evidence  as  to  the 
cause  of  death,  that  it  happened  from  natural  causes,  and  that 
such  death  did  not  arise  from  self-destruction ;  and  in  this  case, 
if  there  was  no  proof  as  to  the  cause  or  manner  of  death  of 
Mrs.  Cox,  or  if  the  evidence  as  to  whether  her  death  was  caused 
by  accident  or  natural  causes,  and  not  by  her  own  hands,  was 
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evenly  balanced,  you  would  find  in  favor  of  this  presumption. 
But  this  is  only  a  disputable  presumption,  and  if,  from  all  the 
evidence  in  the  case,  you  find  by  the  preponderance  thereof 
that  she  came  to  her  death  by  her  own  hands,  whether  she  was 
sane  or  insane,  you  must  find  for  defendant."  Exception  was 
taken  to  this  instruction  on  account  of  the  use  of  the  words 
''unexplainable" and'* satisfied."  It  is  suggested  that  Mrs. 
Cox  was  not  found  dead  from  unexplainable  causes ;  but  it  is 
manifest  the  term  was  employed  by  the  trial  court  to  define  the 
presumption  alluded  to,  and  it  was  left  to  the  jury  to  say 
whethere  there  was  any  proof  as  to  the  cause  or  manner  of  her 
death. 

7.  It  is  also  suggested  that  the  term  ** satisfied"  is  a  much 
stronger  one  than  should  have  been  employed  in  that  relation, 
signifying,  as  it  does,  to  settle  certainly,  or  fix  permanently, 
what  was  before  uncertain,  doubtful,  or  disputed.  It  must  be 
construed,  however,  in  the  sense  in  which  it  was  used.  The 
court  explained  previously  that  the  burden  of  proof  as  to  the 
fact  of  suicide,  if  it  existed,  was  with  the  defendant,  and  this 
it  must  establish  to  the  satisfaction  of  the  jury  by  a  prepon- 
derance of  the  testimony.  To  be  ** satisfied"  by  a  preponder- 
ance of  the  evidence  and  to  be  ** satisfied"  in  the  general  sense 
are  entirely  different  conditions  of  the  mind,  and  the  term  was. 
as  clearly  indicated  by  the  court,  employed  in  the  former  sense. 

8.  But  the  more  serious  objection  seems  to  be  that  the  court 
should  not  have  instructed  at  all  as  to  the  presumption  of 
death  from  natural  causes,  affirming  that  there  was  sufficient 
testimony  otherwise  bearing  on  the  issue  from  which  the  jury 
should  have  made  up  their  verdict;  and  citing  Sackberger  v. 
National  Orand  Lodge,  73  Mo.  App.  38.  In  the  case  at  bar  the 
evidence  is  not  such  as  to  explain  or  to  indicate  with  such 
probability  how  the  body  of  the  deceased  came  to  be  in  the 
water  as  found  as  to  render  the  presumption  unavailable  in 
determining  the  cause  of  death.  She  was  found  in  the  water, 
but  no  one  saw  her  go  in,  and  how  she  came  to  be  there— 
whether  of  her  own  accord  or  by  another  cause— no  one  can 
positively  say  from  the  testimony;  hence  the  presumption  be- 
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comes  a  pertinent  factor  in  determining  the  cause,  and,  we 
think,  was  properly  submitted  to  the  jury  in  aid  of  their  delib- 
erations. The  instruction  is  in  accord  with  Rule  120,  Lawson, 
Presump.  Ev.  576,  and  has  the  support  of  Graves  v.  CdweU, 
90  111.  612.  These  considerations  affirm  the  judgment  of  the 
trial  court,  and  such  is  the  order  of  this  court.       Affirmed. 


Decided  12  January ;  rehearing  denied  SO  March,  1908. 

OUIil^ISOK  V,  DOWKIKG. 

[71  Pac.  70.] 

iLi^OAL  Contract — Public  Policy — Duty  of  Court. 

1.  Considered  with  reference  to  the  enforcement  of  a  contract,  public  policy 
is  not  so  violated  as  to  require  Judicial  notice  and  action  sua  sponte,  unleas 
the  conduct  complained  of  was  an  Intentional  omission  of  some  required  duty, 
or  the  willful  commlBsion  of  some  prohibited  act :  Miller  v.  Hirachherg,  27  Or. 
522,  explained. 

Illegal  Contract — Duty  to  Dismiss  Case. 

2.  It  is  the  duty  of  a  trial  court  to  dismiss  a  legal  proceeding  based  on  an 
unlawful  contract  whenever  the  fact  appears,  though  not  pleaded,  and  leave 
the  parties  to  their  own  devises. 

Review  of  Failure  to  Dismiss  Case  Sua  Sponte. 

3.  Even  though  the  Illegality  of  a  contract  in  litigation  has  not  been  in  any 
way  suggested  to  or  considered  by  the  trial  court,  the  question  may  be  first 
raised  on  appeal,  for  the  action  of  the  lower  court  in  not  considering  the  ques- 
tion of  public  policy  was  not  an  exercise  of  its  discretion,  but  a  determination 
of  a  question  of  law,  and  hence  reviewable. 

Prom  Multnomah :  Alfred  F.  Sears,  Jr.,  Judge.  * 

This  is  an  action  by  J.  E.  Cullison  to  recover  money.  It  is 
alleged  in  the  complaint  that  the  defendants,  F.  0.  Downing 
and  F.  H.  Hopkins,  are  partners,  and  during  the  time  stated 
were  engaged  as  such  in  the  grain  and  stock  brokerage  busi- 
ness; that  from  March  25,  1896,  to  April  24,  1897,  plaintiff,  at 
their  request,  performed  service  for  them,  for  which  they 
agreed  to  pay  him  $60  a  month  and  10  per  cent  of  the  gross 
earnings  of  their  business,  which,  during  the  time,  were  $105,- 
000 ;  that  his  share  thereof,  and  the  wages  agreed  upon  amount 
to  $11,280,  but  he  has  received  thereon  only  $2,892,  and  that 
there  is  due  him  $8,388,  for  which  judgment  is  demanded.  The 
answer  denies  the  material  allegations  of  the  complaint,  and 
for  a  separate  defense  avers  that  the  total  commissions  accru- 
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ing  to  defendants  by  reason  of  their  business  during  the  time 
alleged  was  only  $24,547.70, 10  per  cent  of  which  and  the  stipu- 
lated wages  were  paid  to  and  accepted  by  plaintiff  in  full  satis- 
faction of  his  services.  For  a  further  defense  it  is  alleged  that 
during  each  month  while  plaintiff  was  so  employed  he,  with 
knowledge  of  all  the  facts  relating  thereto,  presented  to  them 
statements  showing  the  wages  and  percentage  due  him,  setting 
out  said  sums,  and  that  in  pursuance  thereof  they  were  paid  to 
and  accepted  by  him  in  full  satisfaction  of  said  awards  and 
settlements.  The  reply,  having  put  in  issue  the  allegations  of 
new  matter  in  the  answer,  averred  that  the  statements  so  ren- 
dered were  based  upon  incorrect  information,  knowingly  and 
falsely  furnished  by  defendants  to  plaintiff,  who  had  no  knowl- 
edge of  their  falsity,  or  means  of  ascertaining  the  same,  as  de- 
fendants well  knew;  and  that,*  relying  thereon,  he,  at  their 
request,  rendered  said  bills,  which  subsequent  information  has 
shown  to  be  false.  The  cause,  upon  defendant's  motion,  sup- 
ported by  Downing 's  affidavit  that  the  trial  would  require  the 
examination  of  long  and  complicated  accounts  necessitating  an 
examination  of  their  books,  was  referred  to  Raleigh  Stott  to 
take  the  testimony  and  report  his  findings  of  fact  and  of  law 
therefrom.  At  the  trial  before  the  referee  the  defendants, 
claiming  that  an  examination  of  their  books  might  tend  to 
incriminate  them,  refused  to  offer  them  in  evidence,  though 
required  to  do  so.  The  referee  found  in  favor  of  plaintiff,  but 
his  report  was  set  aside,  and  the  cause  re-referred  to  S.  C. 
Spencer,  who,  upon  examination  of  the  testimony  so  taken, 
made  findings  of  fact  and  concluded  that  there  was  due  plain- 
tiff from  defendants  the  sura  of  $8,888,  and  from  the  judgment 
against  them  therefor  they  appeal.  Reversed. 

For  appellants  there  was  a  brief  over  the  names  of  Cotton, 
Teal  d'  Minor  and  John  II,  Woodward,  with  an  oral  argument 
by  Mr,  William  W.  Cotton., 

For  respondent  there  was  a  brief  over  the  names  of  John  H. 
Hall,  Edw,  &  A.  K,  Mendenhall,  and  Dan  J.  Malarkey,  with  an 
oral  argument  by  Mr.  Edw.  Mendcnhall  and  Mr.  Malarkey. 
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Mb.  Chief  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

It  is  contended  by  defendant's  counsel  that  the  testimony 
introduced  by  plaintiff  shows  that  the  gross  earnings,  a  share 
of  which  he  seeks  to  recover,  were  secured  in  contravention  of 
public  policy,  of  which  fact  he,  at  all  the  times  mentioned,  had 
knowledge,  and,  this  being  so,  the  court  erred  in  not  dismissing 
the  action.  The  bill  of  exceptions  discloses  that  on  March  25, 
1896,  the  defendants  formed  at  Portland,  Oregon,  a  partner- 
ship for  the  ostensible  purpose  of  purchasing  and  selling  on 
commission  for  their  customers  grain  or  options  in  the  Board 
of  Trade  of  Chicago,  111.,  at  which  time  they  entered  into  a 
contract  with  plaintiff,  a  telegraph  operator,  agreeing  to  pay 
him  for  his  sei^rices  as  such  $60  a  month  and  10  per  cent  of 
the  commissions  earned  by  them.  Plaintiff  performed  service 
for  defendants  from  March  25,  1896,  to  April  24,  1897,  during 
which  time  they  daily  gave  him  statements  purporting  to  show 
the  purchases  and  sales  of  grain  made  by  them  for  their  cus- 
tomers, whereby  it  was  made  to  appear  that  they  had  earned 
$21,120  as  commissions,  a  memorandum  of  which  he  kept,  and 
upon  his  rendering  them  a  monthly  report  of  said  commissions 
they  paid  him  10  per  cent  thereof,  and  also  the  wages  agreed 
upon.  Plaintiff  severed  his  connection  with  defendants  on 
April  24, 1897,  having  prior  thereto  inspected  their  books,  and, 
as  he  claims,  ascertained  therefrom  that  their  gross  earnings 
during  the  time  he  was  employed  by  them  were  $105,000,  and 
commenced  this  action  to  recover  10  per  cent  of  the  difference 
between  $21,120,  the  sum  of  the  daily  statements  so  made  to 
him,  and  the  gross  earnings.  The  plaintiff  testified  that  prior 
to  March  25,  1896,  he  was  in  business  at  Portland,  Oregon, 
with  the  defendant  Downing  as  a  partner,  and  engaged  in  buy- 
ing and  selling  grain  on  commission ;  that,  a  partnership  hav- 
ing been  formed  between  the  defendants  at  that  time,  he  was 
employed  by  and  worked  for  them  from  7  or  7 :30  A.  m.  to  1 :20, 
and  sometimes  until  5  p.  m.,  in  their  office  at  Portland,  contin- 
uously until  April  24,  1897,  except  a  few  days  when  he  may 
have  been  ill  or  out  of  the  city ;  that  his  business  was  to  receive 
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and  transmit  telegraphic  messages,  including  market  quota- 
tions ;  that  he  knew  of  orders  given  to  the  defendants  by  cus- 
tomers to  buy  or  sell  wheat  for  them  that  were  not  sent  out  of 
the  office;  that  about  April,  1896,  having  learned  that  such 
orders  were  retained  by  the  defendants,  upon  inquiry  they 
informed  him  that  they  were  crossing  all  orders  received  that 
were  not  sent  to  Chicago,  and  in  speaking  of  this  method  the 
witness  said,  *^I  supposed  it  was  all  right;"  that  in  carrying 
the  trade  of  a  customer  the  defendants  gained  what  he  lost; 
that  the  witness  received  telegrams  from  customers  addressed 
to  the  defendants,  requesting  them  to  buy  or  sell  wheat,  but  he 
sent  not  more  than  1  per  cent  of  these  orders  to  Chicago ;  that 
the  defendants  represented  to  their  customers  that  they  were 
charging  commissions,  and  he  did  not  know  that  they  were 
making  money  in  any  other  way,  but,  seeing  that  they  were 
profiting  by  the  crossing  of  the  orders  and  by  carrying  the 
trade  themselves,  he  claimed  a  share  of  the  money  so  secured, 
and,  in  speaking  of  the  sum  of  $10,700,  made  by  the  defendants 
at  a  given  time  on  orders  not  sent  to  Chicago,  he  said,  **The 
customers  lost  it,  and  Downing,  Hopkins  &  Co.  made  it."  D.  A. 
Honey  man,  who  had  been  employed  by  defendants  as  book- 
keeper, appearing  as  plaintiflE's  witness,  testified  on  cross-exam- 
ination that  when  a  customer  lost  $20,  his  account  was  charged 
and  the  defendants'  ** grain  account"  credited  with  that  sum, 
and  such  gains  are  included  in  said  sum  of  $105,000 ;  that  the 
defendants  also  charged  their  customers  a  commission  of  one 
eighth  or  one  fourth  of  a  cent  per  bushel  for  grain  bought  or 
sold  on  their  account;  and  that  in  ** spread"  wheat  transactions 
the  defendants  robbed  their  customers  of  one  eighth  or  one 
fourth  per  cent. 

A  careful  examination  of  the  testimony  introduced  by  the 
plaintiff  shows  that  defendants  falsely  represented  to  their  cus- 
tomers that  all  orders  received  for  the  purchase  of  grain  were 
transmitted  by  telegraph  to  the  Chicago  Board  of  Trade,  and, 
after  the  commodity  had  been  thus  secured,  orders  for  the  sale 
thereof  were  sent  in  the  same  manner,  for  which  the  defend- 
ants charged  a  commission  of  one  eighth  or  one  fourth  of  a  cent 
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a  bushel ;  that  but  few  of  such  orders  were  ever  sent,  the  de- 
fendants ** crossing"  in  their  office  orders  for  the  purchase  of 
wheat  with  orders  for  the  sale  thereof,  whereby  they  secured 
two  commissions  without  performing  any  service  therefor. 
The  defendants,  without  crossing  such  orders  or  sending  them 
away,  also  carried  risks  themselves,  and  by  this  means,  and  the 
alleged  commissions  adverted  to,  secured  from  their  customers, 
within  thirteen  months,  the  sum  of  $105,000.  The  methods 
pursued  by  them  were  fictitious,  and,  notwithstanding  the 
plaintiff  now  claims  to  know  that  this  money  was  improperly 
secured,  he  desires  to  ratify  the  illegality,  and  to  recover  a 
share  of  the  unlawful  gains.  It  will  be  remembered  that  he 
testified  that  about  April,  1896,  the  defendants  informed  him 
they  were  crossing  orders,  but  that  he  supposed  that  such  a 
course  was  proper.  The  testimony  shows  that  he  had  been 
engaged  with  Downing  at  Portland  in  the  same  business  before 
the  latter  formed  a  partnership  with  Hopkins,  and  to  concede 
the  truth  of  his  statement  is  either  not  doing  credit  to  his  intel- 
ligence, or  to  admit  that  his  moral  sense  was  so  blunted  by  the 
business  in  which  he  was  engaged  that  he  could  not  distinguish 
between  right  and  wrong.  He  admits  that  he  sent  but  few  of 
the  orders  received  to  Chicago,  and,  while  he  intimates  that 
one  of  his  employers  was  also  a  telegrapher,  he  does  not  attempt 
to  show  that  the  latter  ever  sent  an  order  for  the  purchase  or 
sale  of  grain.  We  think  it  clearly  appears  that  he  knew  his 
employers'  method  of  doing  business  was  contrary  to  public 
policy  during  all  the  time  he  was  engaged  by  them,  and  that 
he  received  a  percentage  of  the  commissions  which  they  pre- 
tended to  have  collected,  knowing  that  they  were  illegal,  and 
when  he  discovered  that  the  defendants  were  deceiving  him  as 
well  as  their  customers  he  also  seeks  to  secure  a  share  of  the 
gains  of  which  he  was  defrauded. 

1.  It  is  contended  by  plaintiff's  counsel,  however,  that,  the 
unlawful  method  adopted  by  defendants  to  collect  the  sum  of 
$105,000  not  having  been  alleged  as  a  defense,  it  was  optional 
with  the  trial  court  to  consider  the  illegality  claimed  to  appear 
from  an  examination  of  the  testimony,  and  that,  such  court 


382  CuLLisoN  V.  Downing.  [42  Or. 

having  refused  to  exercise  the  option,  its  action  in  this  respect 
is  not  subject  to  review.  The  answer  not  having  set  up  the  ille- 
gality now  relied  upon,  the  defendants  are  not  entitled,  as  a 
matter  of  right,  to  take  advantage  of  their  own  wrong:  Ah 
Boon  V.  Smith,  25  Or.  89  (34  Pac.  1093).  In  Miller  v.  Uirsch- 
berg,  27  Or.  522  (40  Pac.  506),  it  was  held  that  where  a  bailee, 
by  mistake,  delivers  to  another  wheat  belonging  to  a  third  per- 
son, and,  upon  the  transferee's  refusal  to  return  the  grain  sues 
him,  the  court  will  not,  on  its  own  motion,  for  reasons  of  public 
policy,  dismiss  the  action  on  the  ground  that  the  plaintiff  vio- 
lated the  statute  making  it  a  crime  for  a  warehouseman  to 
remove  from  his  custody  any  grain  for  which  a  receipt  has 
been  given  without  the  consent  of  the  owner.  Mr.  Chief  Jus- 
tice Bean,  speaking  for  the  court,  in  deciding  that  case,  says: 
**The  rule  seems  to  be  quite  well  settled  that  courts  wiU  refuse, 
on  grounds  of  public  policy  and  good  morals,  to  enforce  an  ille- 
gal or  immoral  contract,  or  to  sustain  an  action  when  its  object 
is  to  enforce  the  provisions  of  an  engagement  prohibited  by 
law ;  but  this  case  is  not  strictly  of  that  character.  It  is  rather 
in  disaffirmance  of  the  illegal  act  of  delivering  the  wheat  to 
the  defendant,  and  does  not  grow  out  of  any  contract  or  agree- 
ment in  violation  of  the  statute,  but  arises  from  the  fact  that 
the  defendant  has  received,  through  mistake,  and  converted  to 
his  own  use,  property  which  belonged  to  Bentley  as  baUee.  It 
is  true  the  violation  of  the  statute  made  it  possible  for  the  de- 
fendant to  convert  the  wheat,  but  there  was  no  actual  criminal 
or  fraudulent  intent  on  the  part  of  Bentley,  and  therefore 
plaintiff  ought  not  to  be  summarily  turned  out  of  court,  and 
the  defendant  thereby  escape  liability,  because  Bentley  may 
have  been  technically  guilty  of  a  crime  in  putting  it  within  his 
power  to  appropriate  the  wheat.  Having  received  it  from 
Bentley  without  any  lawful  right  thereto,  and  converted  it  to 
his  own  use,  it  seems  to  us  the  court  ought  not,  of  its  own  mo- 
tion, to  interpose  in  his  behalf  on  the  ground  of  a  violation  of 
the  statute,  and  thus  allow  him  to  reap  the  benefit  of  his  own 
wrongful  act.  If  he  intended  to  rely  upon  such  a  defense,  he 
should  have  set  it  up  in  his  answer,  and,  not  having  done  so, 
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the  court  will  not  make  it  for  him."  In  that  case  the  crime 
incidentally  involved  consisted  in  an  unintentional  violation 
of  the  statute,  resulting  from  a  mistake  of  fact  caused  by  deliv- 
ering to  a  person  a  greater  quantity  of  wheat  than  he  was  en- 
titled to  receive.  The  effect  of  that  decision,  so  far  as  it  applies 
to  the  enforcement  of  the  terms  of  a  contract  express  or  im- 
plied, is  that  public  policy  is  not  violated  to  such  an  extent  as 
to  require  a  dismissal  of  the  action  sua  spontc,  unless  there  has 
been  an  intentional  omission  of  some  duty  enjoined,  or  the  will- 
ful commission  of  some  offense  prohibited  by  law.  In  the  case 
at  bar,  however,  the  defendants'  neglect  to  transmit  to  the  Chi- 
cago Board  of  Trade  orders  received  from  their  customers  to 
purchase  or  sell  grain,  and  the  collection  from  them  of  com- 
missions for  such  pretended  service,  cannot  be  ascribed  to  any 
mistake  of  fact  or  lack  of  criminal  intent 

2.  The  rule  is  well  settled  in  this  state  that,  where  it  appears 
from  the  plaintiff's  own  case,  or  by  proper  plea  of  the  defend- 
ant, that  the  contract  which  is  the  subject  of  the  suit  or  action 
is  contra  hoiios  mores  the  court  will  not  lend  its  aid  to  enforce 
it  on  the  one  hand  or  to  give  relief  on  the  other:  Buchtel  v. 
Evans,  21  Or.  309  (28  Pac.  67) ;  Ah  Boon  v.  Smith,  25  Or.  89 
(34  Pac.  1093) ;  Bradtfeldt  v.  Cooke,  27  Or.  194  (40  Pac.  1,  50 
Am.  St.  Rep.  701) ;  Pacific  Livestock  Co.  v.  Gentry,  38  Or.  275 
(61Pac.422,  65Pac.  597). 

3.  The  contract  sought  to  be  enforced  in  the  case  at  bar  being 
executed,  and  its  illegality  apparent  from  the  plaintiff's  own 
case,  the  question  arises,  is  the  failure  of  the  lower  court  to 
dismiss  the  action  because  it  violates  public  policy  reviewable, 
inasmuch  as  the  question  of  dismissal  on  that  ground  was  not 
presented  to  or  considered  by  that  courts  It  will  be  remem- 
bered that  the  testimony  was  taken  before  one  referee,  and 
findings  therefrom  made  by  another.  The  transcript  and  bill 
of  exceptions  contain  1,276  pages,  485  of  which  are  occupied  in 
transcribing  the  memoranda  furnished  by  defendants  and  kept 
by  plaintiff,  from  which  the  percentage  of  commissions  was 
computed  and  paid  monthly  to  him.  The  notes  so  kept  contain 
the  names  of  eighty-six  customers,  and  show  that  each  placed 
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from  one  to  eighty  orders  with  the  defendants  for  the  purchase 
or  sale  of  wheat;  in  all,  1,376  separate  transactions.  It  is  not 
reasonable  to  suppose  that  the  lower  court,  in  examining  the 
testimony  and  findings  made  therefrom,  involving  the  volume 
indicated,  could,  in  the  press  of  business  incident  to  the  proper 
discharge  of  its  duties,  give  to  such  a  case  the  degree  of  care 
exercised  by  this  court;  but,  if  it  be  assumed  that  it  received 
from  that  court  the  considi&ration  which  its  importance  de- 
mands, its  conclusion  upon  the  question  of  public  policy  is  not 
the  exercise  of  discretion,  but  a  judgment  involving  the  deter- 
mination of  a  question  of  law,  and  therefore  reviewable. 

Believing,  as  we  do,  that  the  contract  sought  to  be  enforced 
violated  public  policy ;  that  plaintiff,  at  all  times  during  his 
said  employment,  was  aware  thereof,  although  without  knowl- 
edge of  the  extent  of  the  illegal  gains,— it  follows  that  the 
judgment  must  be  reversed,  and  the  cause  remanded,  with 
instructions  to  dismiss  the  action.  Reversed. 

Argued  23  December,  1902 ;  decided  19  January,  1903. 

GABBADE  v.  FRAZIEB. 

[71  Pac.  186.] 

Biu,  OF  Review — Pleading  Formbb  Proceedings. 

A  bill  of  review  for  error  of  law  can  be  sustained  only  for  prror  apfmrent 
upon  the  face  of  the  decree,  without  reference  to  the  evidence,  and  In  order 
to  show  that  there  was  such  It  Is  necessary  to  set  out  In  the  bill,  either  In  full 
or  In  substance,  the  proceedings  in  the  former  case. 

From  Multnomah :  Alfred  F.  Sears,  Jr.,  Judp:e. 

Suit  by  T.  A.  Garbade,  J.  H.  Woodward  and  C.  C.  Palmer 
against  William  Frazier,  sheriflE,  the  Larch  Mountain  Invest- 
ment Co.  and  the  Bridal  Veil  Lumbering  Co.,  to  impeach  a 
decree.  A  decree  was  passed  for  defendants  on  a  demurrer  to 
the  complaint,  and  plaintiffs  appeal.  Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argument  by 
Mr.  Clinton  C.  Palmer ^  in  pro.  per. 

For  respondent  Larch  Mountain  Invest.  Co.  there  was  a 
brief  over  the  names  of  Watsoji  &  Beekman  and  Oeorge  W.  P. 
Joseph,  with  an  oral  argiunent  by  Mr.  Joseph. 
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For  respondent  Bridal  Veil  Lum.  Co.  there  was  a  brief  over 
the  names  of  William  D.  Fenton  and  Bufus  A.  Leiter,  with  an 
oral  argument  by  Mr.  Leiter. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court 

This  is  a  suit  to  impeach  and  set  aside  a  decree  of  the  circuit 
court  of  Multnomah  County  for  error  apparent  upon  the  rec- 
ord, which  decree  was  entered  in  pursuance  of  a  mandate  of 
this  court  in  a  case  brought  by  the  defendant  the  Larch  Moun- 
tain Investment  Co.  against  the  plaintiff  Garbade  and  others, 
decided  March  17,  1902,  and  reported  in  41  Or.  123  (68  Pac. 
6).  A  demurrer  to  the  complaint  having  been  sustained,  the 
suit  was  dismissed,  and  plaintiffs  appeal. 

The  plaintiff's  contention  is  that  because  the  complaint  in 
the  suit  in  which  the  decree  was  given  alleged  that  the  money 
in  controversy  was  deposited  with  the  sheriff  by  the  defend- 
ants for  the  purpose  of  redemption  on  January  27,  1900,  and 
the  findings  and  decree  of  this  court  state  that  the  deposit  was 
made  on  the  3d  of  March,  it  thus  appears  that  there  were  two 
funds  in  the  hands  of  the  sheriff,  and  the  decree,  being  based 
on  the  latter,  was  outside  of  the  issues  and  invalid.  Conceding 
that  such  a  suit  can  be  maintained,  the  decree  must  neverthe- 
less be  affirmed.  The  complaint  in  the  present  suit  does  not  set 
out,  either  in  full  or  in  substance,  any  part  of  the  proceedings 
in  the  former  suit,  except  the  complaint,  the  findings  and  de- 
cree of  this  court,  and  a  general  statement  that  defendants  ap- 
peared and  answered,  denying  the  allegations  of  the  complaint, 
without  averring  whether  or  not  the  answer  contained  new 
matter.  It  therefore  does  not  appear  that  the  date  on  which 
it  is  allied  the  defendants  made  the  deposit  with  the  sheriff 
for  the  purpose  of  redemption  was  material.  It  was,  of  course, 
wholly  immaterial,  if  in  fact  there  was  but  one  fund  or  sum  of 
money  so  deposited  for  the  purpose  of  the  redemption  men- 
tioned, and  but  one  transaction  in  reference  thereto,  and  the 
pleadings  subsequent  to  the  complaint  may  have  shown  that 
fact.  It  will  at  least  be  so  presumed  in  support  of  the  decree. 
A  bill  of  review  for  error  of  law  can  only  be  sustained  for  error 
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apparent  upon  the  face  of  the  decree,  without  reference  to  the 
evidence;  and  the  complaint,  answer  and  other  proceedings 
may  be  looked  into  for  the  purpose  of  ascertaining  whether  the 
court  erred  as  alleged,  and  therefore  should  be  set  out,  either 
in  full  or  in  substance,  in  the  complaint :  3  Enc.  PI.  &  Pr.  591 ; 
Saum  V.  Stitigley,  3  Iowa,  514;  Ooldsby  v.  Goldsby,  67  Ala. 
560 ;  AJwltz  V.  Durfee,  122  111.  286  (13  N.  E.  645).  Story  says: 
*  *  In  a  bill  of  this  nature,  it  is  necessary  to  state  the  former  bill, 
and  the  proceedings  thereon;  the  decree,  and  the  point  in 
which  the  party  exhibiting  the  bill  of  review  conceives  himself 
aggrieved  by  it ;  and  the  ground  of  law,  or  matter  discovered, 
upon  which  he  seeks  to  impeach  it":  Story,  Eq.  PL  (9  ed.) 
§  420.  And  the  form  for  such  a  bill  given  by  Mr.  Daniell  in  his 
work  on  Chancery  Pleading  and  Practice  (volume  3,  6  Am.  ed. 
•2065)  contemplates  that  the  original  bill  should  be  set  out, 
and  at  least  the  substance  of  the  answer.  The  decree  of  the 
court  below  is  aflBrmed.  Affirmed. 


Argued  10  December,  1902;  decided  19  January,  1903. 

94I  WEHBUKG  ».  DENHAK. 

[71  Pac  183.] 


("ONBTBUCTION   OF  BUILDINQ   CONTRACT ENTIBB  OR  SBVURABLB.* 

1.  A  contract  providing  that  a  builder  will  for  a  given  sum  conatruct  sev- 
eral described  buildings  according  to  the  plans  provided,  and  that  the  owners 
will  pay  him  an  agreed  price  by  stated  payments  of  a  certain  per  cent  of  the 
labor  performed  and  material  then  furnished,  the  balance  to  be  retained  until 
a  specified  time  after  the  completion  of  the  work,  is  an  entire  and  Indiytsable 
contract,  although  it  also  contains  a  further  proviso  that  the  entire  snm  shall 
be  BO  segregated  •in  the  payment  thereof  that  certain  sums  shall  pay  for  cer- 
tain buildings. 

Relkasb  of  Sukbty  by  Material  Chanqb  in  Contract. 

2.  An  unwarranted  material  change  in  the  wording  or  stipulations  of  a  con- 

•NoTB. — ^The  following  cases  on  the  severability  of  building  contracts  are 
annotated  :  Fullmer  v.  Pou8t,  35  Am.  St.  Rep.  881,  882 ;  Huyett  d  Smith  Co.  v. 
Chivayo  Edison  Co.  59  Am.  St.  Uep.  272,  285-289 ;  Browton  v.  NeUon,  68  Am. 
St.  Kep.  97,  101. 

As  to  the  entirety  of  Are  Insurance  contracts  see  notes  to  LoomU  ▼.  Rock- 
ford  Ins.  Co.  20  Am.  St.  Rep.  96,  101,  8  L.  R.  A.  834 ;  Pioneer  Mfg.  Co.  v. 
Phoenix  Aasur.  Co.  28  Am.  St.  Rep.  673,  677 ;  Stevens  v.  Queen  Ins.  Co.  29  Am. 
St..  Rep.  905.  010;  Coleman  v.  Insurance  Co.  34  Am.  St.  Rep.  565,  578,  16 
L.  R.  A.  174  ;  Wright  v.  Fire  Ins.  Assoc.  19  L.  R.  A.  211 ;  Duma9  v.  Northwest- 
ern Nat.  Ins.  Co.  40  L.  R.  A.  358. 
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tract  absolutely  releases  all  nonconBenting  parties  and  sureties,  whether  they 
are  thereby  Injured  or  not. 

Effect  of  Pbrmaturb  Payments  on  Parties. 

3.  A  premature  payment  on  a  contract  cannot  affect  the  rights  of  the  par- 
ties because  they  both  manifestly  consented  to  the  modification  that  is  neces- 
sarily involved. 

Releasing  Surety  by  Altering  the  Liability. 

4.  Only  impairment  of  the  security  intended  to  be  reserved  for  the  benefit 
of  the  surety  on  a  bond,  or  any  noncompliance  with  the  terms  thereof  by 
which  the  surety's  liability  may  be  materially  varied,  without  his  consent, 
will  operate  to  absolutely  discharge  the  latter :  Cochran  v.  Baker,  34  Or.  555, 
overruled. 

From  Marion :  George  H.  Burnett,  Judge. 

This  is  an  action  by  W.  H.  Wehrung  and  others,  constituting 
the  State  Board  of  Agriculture  of  the  State  of  Oregon,  against 
R.  T.  Denham  and  others  upon  a  bond  given  for  the  faithful 
performance,  on  the  part  of  the  principal,  of  a  contract  for  the 
construction  of  certain  buildings  and  the  repairing  of  others, 
entered  into  with  plaintiff.  The  Legislative  Assembly  of  the 
State  of  Oregon,  at  its  biennial  session  in  1901,  appropriated 
for  the  use  of  plaintiff  on  the  state  fair  grounds  the  following 
sums  of  money,  namely:  For  the  improvement  of  machinery 
hall,  $585.50;  for  the  construction  of  a  creamery  building, 
$707.50 ;  for  the  construction  of  a  farm  cottage,  $695.75 ;  and 
for  addition  and  improvements  to  pavilion,  $3,407.75.  On  May 
6,  1901,  in  pursuance  of  the  powers  conferred  upon  it  by  the 
legislature,  and  for  the  purpose  of  carrying  into  effect  the  ob- 
ject of  said  appropriations,  the  board  entered  into  the  contract 
referred  to  with  Denham,  which  provides  that  he  will,  '*for  the 
consideration  hereinafter  mentioned,''  and  before  August  1, 
1901,  erect  and  finish  **the  several  buildings  hereby  agreed  to 
be  erected  at  fair  grounds,  Marion  County,  Oregon,  provided 
that  the  said  cottage  be  completed  by  June  15,  1901,''  con- 


As  to  the  right  of  one  who  has  contracted  for  a  fixed  sum  to  serve  another 
during  a  specified  period  to  recover,  either  on  the  contract  or  on  a  quantum 
meruit,  for  serving  a  less  period,  see  HUdebrand  v.  American  Fine  Art  Co. 
53  L.  R.  A.  826;  Timbcrlake  v.  Thayer,  24  L.  R.  A.  231-235;  Stewart  ▼. 
Thayer,  60  Am.  St.  Rep.  407,  410;  note  in  59  Am.  St  Rep.  289-291.  See. 
also,  KtUz  V.  Bedford  1  L.  R.  A.  826  for  note  on  Entirety  or  Several)illty  of 
Contracts,  and  Monograph,  Entirety  of  Contracts — When  Complete  Perform- 
ance Is  Essential  to  a  Cause  of  Action  ex  Contractu,  with  Huyctt  d  Smith  Co. 
V.  Chicago  Edison  Co.  59  Am,  St.  Rep.  272,  277-295..— Kbportbu. 
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f ormable  to  certain  drawings  and  specifications,  to  the  satisfac- 
tion of  W.  D.  Pugh,  the  architect,  to  be  testified  to  by  a  writing 
or  certificate  under  the  hand  of  the  said  Pugh,  and  also  provide 
such  materials  as  are  called  for  and  required  by  such  drawings 
and  specifications  for  the  erection  and  completion  of  said  build- 
ings and  other  work  on  buildings  mentioned  therein,  "for  the 
sum  of  four  thousand  six  hundred  and  seventy-eight  50-100 
dollars,"  and  which,  upon  the  other  hand,  provides  that  the 
State  Board  of  Agriculture  shall  and  will,  in  consideration  of 
the  covenants  and  agreements  on  the  part  of  Denham  being 
strictly  performed,  well  and  truly  pay  or  cause  to  be  paid  to 
him  or  his  assigns  the  said  sum  of  $4,678.50,  in  manner  follow- 
ing: **  Semimonthly  payments  to  be  made  seventy-five  (75) 
per  cent  of  labor  performed  and  material  used.  The  balance, 
twenty-five  (25)  per  cent  of  the  total  contract  price,  to  be  made 
thirty-three  (33)  days  after  the  buildings  are  completely 
finished  and  delivered  and  accepted  by  the  architect  and  the 
party  of  the  first  part  (the  board),  unless  some  defect  shall 
meanwhile  have  been  discovered  in  the  said  work,"  provided 
that  in  each  case  a  certificate  signed  by  the  architect  be  ob- 
tained, stating  that  the  work  for  which  said  payment  is  to  be 
made  is  well  done  and  that  such  payment  is  due.  It  is  further 
stipulated  that  should  the  contractor,  during  the  progress  of 
said  work,  refuse  or  neglect  to  supply  a  sufficiency  of  materials 
or  workmen,  the  board  should  have  the  authority  to  provide 
materials  and  workmen,  after  giving  three  days'  notice  in  writ- 
ing, and  that  the  expenses  thereof  should  be  deducted  from  the 
contract  price,  and  **that  the  total  sum  hereinbefore  expressed, 
to  wit,  the  sum  of  $4,678.50,  shall  be  so  segregated  and  divided 
in  the  payment  thereof  as  to  require  the  sum  of  $585.50  for  the 
machinery  hall;  $707.50  for  creamery  building;  $695.75  for 
farm  cottage ;  $2,689.75,  addition  to  pavilion. ' '  The  bond  sued 
on  was  executed  by  Denham  as  principal  with  J.  C.  Qoodale 
and  F.  P.  Talkington  as  sureties,  and  is  conditioned  for  the 
faithful  performance  of  this  contract  on  the  part  of  Denham. 
It  is  admitted,  as  we  understand  it,  by  the  failure  of  plain- 
tiff to  deny  certain  affirmative  allegations  contained  in  the 
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answer,  that  Denham  entered  upon  the  performance  of  the  eon- 
tract,  and  proceeded  therewith  until  about  July  10,  1901,  dur- 
ing which  time  he  completed,  according  to  agreement,  the  farm 
cottage  and  improvements  to  machinery  hall,  and  also  fur- 
nished labor  and  materials,  which  he  employed  and  used  in  the 
construction  of  the  creamery  building  and  the  addition  and  im- 
provements to  the  pavilion;  that  plaintiff  paid  Denham,  on 
June  24, 1901,  $286.50,  being  for  75  per  cent  of  the  labor  per- 
formed and  materials  furnished  up  to  June  22d  in  the  construc- 
tion of  machinery  hall,  and  on  July  9,  1901,  made  a  final  pay- 
ment of  $299,  the  building  having  been  completed  the  day 
previous,  aggregating  the  full  sum  of  $585.50;  that  plaintiff 
paid  Denham,  on  June  10,  1901,  $401.67,  being  for  75  per  cent 
of  the  labor  and  materials  furnished  in  the  construction  of  the 
farm  cottage  to  June  1st,  and  subsequently  made  a  payment  of 
$165,  and  a  further  and  final  payment  of  $129.08  on  July  9, 
1901,  the  day  after  the  completion  of  said  cottage,  and  that,  on 
said  July  9th,  and  prior  therfeto,  plaintiff  paid  Denham  the 
full  75  per  cent  of  the  value  of  all  labor  and  materials  fur- 
nished in  the  construction  of  the  creamery  building  and  the 
improvements  on  the  pavilion ;  that  Denham  thereafter  ceased 
to  observe  the  stipulations  of  his  contract,  and  that  plaintiff 
completed  the  work,  as  it  was  authorized  to  do.  Judgment  was 
rendered  on  the  pleadings  against  the  plaintiff  and  in  favor  of 
the  sureties,  dismissing  the  action,  and  for  costs,  from  which 
the  plaintiffs  appeal.  AFFmMED. 

For  appellants  there  was  a  brief  over  the  name  of  Carsan 
dk  Adams,  with  an  oral  argument  by  Mr,  Laring  K.  Adams. 

For  Respondents  there  was  a  brief  over  the  names  of  John  II. 
McNary  and  Brown  &  Wrightman,  with  an  oral  argument  by 
Mr.  McNary  and  Mr.  F.  T.  Wrightman. 

Mb.  Justice  Wolverton,  after  stating  the  facts,  delivered 
the  opinion  of  the  court 

Two  questions  are  presented  by  the  record :  ( 1 )  Is  the  con- 
tract, to  secure  the  faithful  performance  of  which  the  bond 
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sued  on  was  given,  severable,  so  that  it  may  be  construed  as  a 
several  contract  for  the  construction  or  improvement  of  each  of 
the  four  separate  buildings  involved,  and  (2)  are  the  sureties 
relieved  of  their  obligation  by  the  premature  payment  of  the 
amounts  due  for  work  and  labor  performed  by  Denham,  if  such 
payments  may  be  considered  prematurely  made  ? 

1.  The  first  question  may  be  determined  by  an  inspection  of 
the  contract.  The  bond  was  given  to  insure  its  faithful  per- 
formance, and,  in  order  to  determine  the  liability  of  the  sure- 
ties under  such  bond,  the  contract  must  be  read  into  it  and 
made  a  part  of  it,  and  its  effect  determined  by  a  proper  con- 
struction thereof.  The  contract  was  for  the  construction,  im- 
provement, and  repairing  of  all  four  of  the  buildings  desig- 
nated, the  stipulated  consideration  therefor  being  a  gross  sum, 
namely,  $4,678.50.  This  sum  the  board  covenanted  and  agreed 
to  pay  in  the  following  manner :  Semimonthly  payments  to  be 
made  75  per  cent  of  labor  performed  and  material  used.  The 
balance,  or  25  per  cent  of  the  total  contract  price,  to  be  made 
thirty-three  days  after  the  buildings  are  completely  finished 
and  delivered,  and  accepted  by  the  architect  and  the  board- 
Thus  far  there  can  be  no  inference  deduced  that  there  was  any 
intended  segregation  in  the  minds  of  the  parties  when  they 
entered  into  contractual  relations.  Indeed,  the  language  pre- 
cludes any  such  inference,  and  by  the  plainest  statement  possi- 
ble treats  the  matter  as  if  the  entire  work  was  to  be  performed 
under  one  inseverable  undertaking.  The  last  clause  seems  to 
cast  a  shade  of  doubt  upcm  this  interpretation.  It  provides 
that  the  total  sum  of  $4,678.50  shall  be  so  segregated  and 
divided  in  the  payment  thereof  as  to  require  the  sum  of  $585.50 
for  machinery  hall,  $707.50  for  the  creamery  building,  $695.75 
for  the  farm  cotta^^e,  and  $2,689.75  for  additions  to  pavilion; 
but,  when  considered  along  with  the  rest  of  the  contract,  it  does 
not  qualify  or  vary  in  any  particular  the  manner  of  payments 
as  previously  stated  and  agreed  upon,— that  is,  75  per  cent  of 
the  value  of  the  labor  performed  and  materials  used,  semi- 
monthly, as  the  work  progressed,  and  25  per  cent  of  the  tt)tal 
contract  price  thirty-three  days  after  completion,— and  is  not. 
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in  our  opinion,  eftective  to  render  the  contract  severable  as  to 
each  or  either  of  the  buildings  concerned.  Just  why  the  latter 
clause  was  inserted  is  not  apparent  unless  it  was  to  avoid  any 
semblance  on  the  part  of  the  board  of  having  exceeded  the  spe- 
cific appropriations  made  by  the  legislature  for  these  several 
buildings  and  improvements.  In  support  of  this  interpreta- 
tion, see  Broxton  v.  Nelson,  103  Ga.  327  (30  S.  E.  38,  68  Am. 
St.  Rep.  97) ;  Clark  v.  Cottier,  100  Cal.  256  (34  Pac.  677). 

2.  Under  this  construction  of  the  contract,  it  is  manifest 
that,  on  the  9th  of  July,  1901,  the  plaintiff  paid  Denham  more 
than  it  had  stipulated  to  pay  him  at  that  time  by  one  fourth  of 
the  amount  required  to  be  paid  for  machinery  hall  and  the 
farm  cottage  when  completed,  and  a  much  larger  sum  without 
first  having  obtained  the  proper  certificate  of  the  architect  as 
to  the  manner  in  which  the  work  had  been  done ;  and  thus  is 
the  second  question,  previously  stated,  presented.  The  ques- 
tion is  not  one  of  first  impression,  as  we  considered  it  in  Hand 
Mfg.  Co.  V.  Marks,  36  Or.  523  (59  Pac.  549),  a  case  which  it  is 
contended  by  respondents  is  decisive  of  this.  It  should  be  ob- 
served that  there  has  been  no  material  change  or  alteration 
made  in  the  wording  or  stipulations  of  the  contract.  If  such  a 
change  or  alteration  had  been  made,  it  would  have  ipso  facto 
discharged  the  nonconsenting  sureties,  whether  it  operated  to 
their  injury  or  not.  They  have  a  right  to  stand  upon  the  very 
letter  of  their  undertaking,  and  cannot  be  bound  by  any  other 
to  which  they  have  not  assented.  This  doctrine  applies  to  par- 
ties as  well  as  to  sureties,  wherever  there  is  an  unwarranted 
change  or  alteration  in  the  contract  or  agreement. 

3.  The  defense  here  is  that  plaintiff  has  failed  to  perform  as 
it  undertook  to  do,  by  anticipating  payments  to  the  contractor, 
and  making  them  without  requiring  the  proper  certification  of 
the  work  done  as  stipulated.  It  is  clear  that  such  premature 
payments  would  not  discharge  a  party  to  the  contract,  as  they 
would  involve  assent  thereto,  the  one  paying  and  the  other  ac- 
cepting. 

4.  As  to  the  surety,  however,  a  different  rule  obtains.  In 
such  a  case,  it  does  not  seem  to  us  that  the  doctrine  that  the 
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surety  may  stand  upon  the  strict  letter  of  his  contract  has  exact 
application.  If  what  has  been  done  by  the  obligee  could  not  by 
any  possibility  have  materially  varied  or  enlarged  the  liability 
of  the  surety y  it  is  difficult  to  see  how  it  could  discharge  him. 
The  general  rule  may  be  stated  as  it  is  in  Mayhew  v.  Boyd, 
5  Md.  102  (59  Am.  Dec.  101),  namely.'  **Any  dealings  with 
the  principal  debtor  by  the  creditor  which  amount  to  a  depart- 
ure from  the  contract  by  which  a  surety  is  to  be  bound,  and 
which  by  possibility  might  materially  vary  or  enlarge  the  lat- 
ter's  liability  without  his  assent,  operate  as  a  discharge  of  the 
surety."  In  a  case  like  the  present,  where  the  payments  are 
required  to  be  made  in  certain  proportions  as  the  work  pro- 
gresses, the  balance  remaining  in  the  hands  of  the  principal 
for  a  stated  period  after  the  completion  of  the  work,  it  is  fair 
to  assume  that  the  provision  is  for  the  benefit  of  the  surety,  as 
he  might  not  have  obligated  himself  if  it  had  been  otherwise. 
The  amounts  to  be  withheld,  therefore,  become  a  fund  in  the 
hands  of  the  principal  for  his  protection.  This  is  within  the 
case  of  Calvert  v.  London  Dock  Co.  2  Keen,  638,  the  leading 
case  upon  the  subject,  and  which  has  been  subsequently  fol- 
lowed with  scarcely  a  dissenting  judicial  utterance.  In  that 
case,  the  company,  as  the  board  has  done  here,  anticipated  pay- 
ments largely  in  advance  of  the  stipulated  conditions,  and  the 
court  said:  **What  the  company  did  was  perhaps  calculated 
to  make  it  easier  for  Streather  to  complete  the  work,  if  he  act^d 
with  prudence  and  good  faith ;  but  it  also  took  away  that  par- 
ticular sort  of  pressure  which,  by  the  contract,  was  intended  to 
be  applied  to  him.  And  the  company,  instead  of  keeping  them- 
selves in  the  situation  of  debtors,  having  in  their  hands  one 
fourth  of  the  value  of  the  work  done,  became  creditors  to  a 
large  amount,  without  any  security;  and,  under  the  circum- 
stances, I  think  that  their  situation  with  respect  to  Streather 
was  so  far  altered  that  the  sureties  must  be  considered  to  be 
discharged  from  their  suretyship.'' 

And,  wherever  it  is  manifest  that  the  security  intended  to  be 
reserved  for  the  benefit  of  the  surety  has  become  impaired  by 
what  has  been  done  by  the  obligee  in  the  nonobservance  of  his 
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• 
undertaking,  or  which  might  by  possibility  materially  vary  or 

enlarge  the  surety's  liabilities,  it  will  operate  to  the  latter 'a 
absolute  discharge.  The  obligee  owes  a  duty  to  the  surety  as 
well  as  to  the  other  contracting  party,  and  is  bound  to  respect 
his  rights  in  his  dealings  under  the  contract,  and  if  he  fails  in 
this,  to  the  surety's  possible  injury  in  a  material  respect,  he 
absolves  the  latter  from  his  obligation.  This  is  the  doctrine  of 
Hand  Mfg,  Co.  v.  Marks,  36  Or.  523  (59  Pac.  549),  and  is  con- 
trolling in  the  case  at  bar.  In  further  support  thereaf ,  we  cite 
the  following  additional  cases:  8t,  Mary^s  College  v.  Meagher, 
11  Ky.  Law  Rep.  112  (11  S.  W.  608) ;  Evans  v.  Oraden,  125 
Mo.  72  (28  S.  W.  439) ;  Bell  v.  THmby  (Tenn.  Ch.  App.),  38 
S.  W.  100 ;  Ryan  v.  Morton,  65  Tex.  528 ;  City  Counal  of  Green- 
viUe  V.  Ormand,  51  S.  C.  121  (28  S.  E.  147) ;  Peters  v.  Mackay, 
20  Wash.  172  (54  Pac.  1122) ;  Brennan  v.  Clark,  29  Neb.  385 
(45  N.  W.  472) ;  Gray  v.  School  Dist.  35  Neb.  438  (53  N.  W. 
377) ;  Taylcn-  v.  Jeter,  23  Mo.  244. 

In  coming  to  this  conclusion,  we  have  not  overlooked  the  case 
of  Cochran  v.  Baker,  34  Or.  555  (52  Pac.  520,  56  Pac.  641), 
wherein  it  was  held  that  a  premature  payment  on  a  building 
contract  by  the  principal  operated  as  a  discharge  pro  tanto  only 
of  the  surety.  By  an  examination  of  that  case  it  will  be  seen 
that  the  holding  was  not  necessary  to  a  decision  thereof.  The 
real  question  was  whether  a  nonsuit  should  have  been  granted. 
As  said  in  the  opinion,  it  was  elicited  **that  defendant  knew  in 
most  part  the  manner  in  which  payments  were  being  made, 
and  to  a  considerable  extent  directed  how  and  when  they  should 
be  made ;  so  that,  in  any  event;  it  would  have  been  manifestly 
improper  to  grant  the  nonsuit. "  It  follows,  therefore,  that  the 
case  itself  was  rightly  and  properly  decided,  but,  in  so  far  as 
the  holding  there  announced  is  in  conflict  with  the  present  one, 
it  should  be  considered  as  overruled.  It  follows  that  the  judg- 
ment of  the  court  below  should  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 
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SPAUIiDINa  LOGGING  CO.  v.  INBEPENDBNCE  IMP.  CO. 

[71  Pac.  132.] 

Statutes — Statement  op  the  Subject  ik  the  Title.* 

The  act  of  1001,  p.  206,  on  the  subject  of  floating  logs  and  timber  on  certain 
streams  (now  B.  &  C.  Comp.  ||  4890-4901,  Incluslye),  Is  unconstitutional  be- 
cause Its  title  does  not  fairly  express  Its  subject-  matter  as  required  by  Const. 
Or.  Art.  IV,  g  20.  The  act  itself  is,  in  effect,  a  leglslatlye  declaration  that  a 
certain  class  of  streams  shall  be  deemed  highways,  and  that  the  ezcluslye 
right  to  regulate  the  use  thereof  by  indlylduals  or  corporations  may  be  ac- 
quired by  complying  with  Its  provisions.  The  act  contains  no  reference  to 
county  courts,  but  Is  entitled  "An  act  authorizing  the  county  courts  of  the 
several  counties  of  this  state  to  declare  unnavlgable  streams  highways  for  the 
floating  of  logs  and  timbers,  and  provide  for  the  Improvement  nnd  use  of  the 
same,"  so  It  Is  clear  that  the  matter  constituting  the  body  of  the  act  cannot 
be  referred  to  or  connected  with  the  subject  expressed  in  the  title. 

From  Polk :  Reuben  P.  Boise,  Judge. 

Suit  for  an  injunction  by  the  Charles  E.  Spaulding  Logging 
Co.  against  the  Independence  &  Falls  City  Lumber  &  Improve- 
ment Co.,  resulting  in  a  decree  as  prayed,  from  which  defend- 
ant appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by  Mr. 
A.  C.  Woodcock  and  Mr.  WUliam  D.  Fentoix. 

For  respondent  there  was  a  brief  over  the  names  of  Hedges 
c6  Oriffith  and  Townscfid  &  Hart,  with  an  oral  argument  by 
Mr,  J.  E.  Hedges  and  Mr,  F,  T,  Griffith. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  enjoining  the  use  of  Luck- 
iamute  River,  a  stream  flowing  through  the  counties  of  Benton 
and  Polk,  by  defendant,  under  an  alleged  franchise  acquired 
by  it  in  pursuance  of  the  provisions  of  an  act  of  the  legislative 


♦Note. — The  title  of  statutes  with  reference  to  their  sufficiency  within  con- 
stitutional requirements  Is  considered  in  the  monographic  notes  to  the  follow- 
ing cases :  Bobcl  v.  People,  64  Am.  St.  Rep.  70-107 ;  Sufficiency  of  the  Title 
to  a  Statute ;  Crookston  v.  County  Com'ra,  79  Am.  St.  Rep.  456-486,  W^hen  the 
Title  of  a  Statute  Embraces  but  one  Subject  and  What  May  Be  Included 
Thereunder;  Lewis  v.  Dunne,  86  Am.  St.  Rep.  267-279,  Constitutionality  of 
Code  Amendment  or  Revision.  This  latter  case  is  also  published  in  65  L.  R.  A. 
833-856,  with  a  note ;  Power  of  Legislature  to  Enact  a  Code  or  Compilation  of 
Laws,  or  Amend  Many  or  Undesignated  Sections  Thereof,  by  a  Single  Statute. 

— Rbpobtbb. 
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assembly  approved  February  27,  1901  (Laws  1901,  p.  266; 
B.  &  C.  Comp.  §  4890,  et  seq.)  The  only  question  for  our  con- 
sideration is  the  constitutionality  of  the  act.  Section  1  thereof 
provides  that  any  individual  or  association  of  individuals  resid- 
ing in  the  state,  or  corporation  organized  therein,  may  secure 
the  exclusive  right  to  regulate,  manage,  and  control  the  float- 
ing, transportation,  and  booming  of  logs,  lumber,  timber,  and 
wood  upon  any  river  or  stream  or  part  thereof  within  the  state 
that  is  not  navigable  for  general  commercial  purposes,  by  com- 
plying with  the  provisions  of  the  act.  Section  2  requires  par- 
ties desiring  to  take  advantage  of  the  act  to  cause  to  be  made 
an  accurate  survey  of  the  river  or  stream  or  the  part  thereof  to 
which  they  desire  to  acquire  such  right  or  privilege,  and  pre- 
pare a  map  of  same,  which  must  be  filed  with  the  county  clerk, 
together  with  a  written  declaration  setting  forth  generally  their 
purpose  respecting  the  stream.  Section  3  provides  that  within 
ninety  days  after  the  filing  of  the  map  work  shall  be  com- 
menced to  render  the  stream  suitable  for  the  purpose  intended, 
and  that  such  work  shall  be  prosecuted  with  all  reasonable  dili- 
gence until  the  same  shall  be  completed,  and  the  stream  ren- 
dered capable,  according  to  its  capacity,  for  floating  and 
transporting  logs,  lumber,  and  timber  thereon.  Section  4  de- 
fines the  kind  and  character  of  work  contemplated  by  the  act. 
Section  5  declares  that,  when  the  work  shall  have  been  com- 
pleted, such  stream  shall  be  a  public  highway  for  the  purposes 
stated,  and  shall  be  open  to  the  use  of  all  persons,  under  such 
reasonable  rules  and  regulations  and  uniform  rate  of  charges 
as  may  be  adopted  and  established  by  the  individual,  associa- 
tion, or  corporation  acquiring  the  right.  Section  6  provides 
for  the  purchase  or  condemnation  of  riparian  rights  and  the 
land  bordering  on  the  stream.  Section  7  declares  that,  as  soon 
as  the  work  of  improvement  is  completed,  a  certificate  to  that 
effect  shall  be  filed  with  the  county  clerk,  specifying  therein 
the  schedule  of  rates  to  be  charged  for  the  use  of  the  stream, 
and  thereafter  it  shall  be  open  to  public  use,  under  such  reason- 
able rules  and  regulations  as  may  from  time  to  time  be  adopted. 
Section  8  provides  that  the  party  improving  the  stream  as  in 
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the  act  provided  shall  have  the  exclusive  management  and  con- 
trol thereof,  and  may  lease,  rent,  or  transfer  his  or  its  right 
therein  to  the  same  extent  and  with  like  effect  as  any  other 
property.  Section  9  gives  the  individual,  association,  or  cor- 
poration complying  with  the  act  authority  to  establish  und 
adopt  rules  and  regulations  governing  the  use  of  the  stream, 
and  to  make  such  schedule  of  charges  therefor  as  shall  be  fair 
and  just.  Section  10  requires  that  the  stream  shall  be  kept 
open  and  in  good  repair,  and  a  failure  to  do  so  shall  work  a 
forfeiture  of  the  privileges  granted.  Section  11  provides  that, 
when  any  applicant  has  filed  a  map  and  declaration,  as  pro- 
vided in  section  2,  no  conflicting  map  or  declaration  shall  be 
filed  until  after  the  expiration  of  ninety  days ;  and  section  12 
declares  what  streams  shall  be  deemed  navigable  within  the 
meaning  of  the  act. 

It  is  contended  that  this  act  is  unconstitutional  and  void,  for 
the  reason  that  the  subject  thereof  is  not  expressed  in  the  title, 
nor  does  the  title  truly  represent  its  purpose.  The  Constitu- 
tion of  Oregon,  Art.  IV,  §  20,  provides  that  **  Every  act  shall 
embrace  but  one  subject,  and  matters  properly  connected 
therewith,  which  subjects  shall  be  expressed  in  the  title.  But 
if  any  subject  shall  be  embraced  in  an  act  which  shall  not  be 
expressed  in  the  title,  such  act  shall  be  void  only  as  to  so  much 
thereof  as  shall  not  be  expressed  in  the  title.''  The  act  in 
question  is  entitled  *  *  An  act  authorizing  the  county  courts  of 
the  several  counties  of  this  state  to  declare  unnavigable  streams 
highways  for  the  floating  of  logs  and  timbers,  and  provide  for 
the  improvement  and  use  of  the  same.'*  From  the  summary 
of  its  provisions  already  given,  it  will  be  observed  that  the 
county  court  is  not  mentioned  or  referred  to  in  the  act,  nor  is 
there  any  power  or  authority  conferred  upon  that  tribunal, 
either  directly  or  indirectly,  over  the  subject  of  nonnavigable 
streams,  or  the  improvement  thereof.  It  is  therefore  entirely 
elenr  that  the  act  is  not  an  act  authorizing  the  county  courts  of 
the  several  counties  to  declare  such  streams  highways,  and  to 
pnivide  for  the  improvement  thereof,  but  is  a  legislative 
declaration  that  certain  streams  shall  be  deemed  highways,  and 
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that  the  exclusive  right  to  regulate,  manage,  and  control  the 
same  and  the  use  thereof  by  individuals,  associations,  or  cor- 
porations may  be  acquired  by  complying  with  its  provisions; 
and  the  question  is  whether  such  legislation  is  within  the  sub- 
ject as  expressed  in  the  title.  The  object  of  the  constitutional 
provision  quoted  is  twofold,  as  pointed  out  by  Mr.  Chief  Jus- 
tice WoLVEBTON  in  Clemmensen  v.  Peterson,  35  Or.  47  (56  Pac. 
1015):  first,  **to  prohibit  the  legislature  from  combining  in 
one  act  subjects  wholly  incongruous,  diverse  in  their  nature, 
and  having  no  perceptible  or  necessary  connection  with  each 
other;"  and,  second,  to  require  **that  in  every  case  the  pro- 
posed measure  should  stand  upon  its  own  merits,  and  that  the 
legislature  should  be  fairly  satisfied  of  its  purpose  by  an 
inspection  of  the  title,  when  required  to  pass  upon  it,  so  as  not 
to  be  surprised  or  misled  by  the  subject  which  the  title  pur- 
ported to  express. ' ' 

The  title  now  under  consideration  is  plainly  violative  of  the 
latter  purpose  of  the  constitution,  as  it  gives  no  reasonable 
indication  of  the  measure  proposed.  For  the  defendant  it  is 
contended  that  the  subject  of  the  act  is  the  improvement  and 
use  of  nonnavigable  streams  as  highways,  and,  since  that  mat- 
ter is  mentioned  in  the  title,  it  is  suflScient,  and  all  reference 
to  the  county  courts  may  be  rejected  as  surplusage ;  but  this  is 
an  attempt  to  construe  the  title  so  as  to  bring  it  within  the 
body  of  the  act,  while  the  constitution  makes  the  title,  in  a 
sense,  an  index  to  the  proposed  legislation,  and  contemplates 
that  the  body  of  the  act  shall  be  confined  to  the  subject  ex- 
pressed therein.  The  intention  of  the  constitution  plainly  is 
that  the  subject  of  the  proposed  legislation  shall  be  stated  in 
the  title,  so  that  the  members  of  the  legislature  and  the  public 
may  thereby  be  informed  of  the  subject  on  which  the  former 
are  invited  to  vote  and  legislate,  without  the  necessity  of  study- 
ing the  entire  bill ;  and  the  courts  cannot  reject  as  surplusage 
any  material  part  of  the  title  in  order  to  make  it  conform  to 
some  other  or  different  legislation.  Now,  the  title  of  the  act  in 
question  affords  no  indication  whatever  of  any  purpose  on  the 
part  of  the  legislature  itself  to  declare  certain  streams  high- 
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ways,  or  to  authorize  private  individuals,  associations,  or  cor- 
porations, by  their  own  act,  and  without  the  consent  of  any 
governmental  agency,  to  appropriate  such  streams,  and  ac- 
quire the  exclusive  right  to  the  control  and  management 
thereof,  and  to  charge  and  collect  fares  or  tolls  from  all  per- 
sons using  the  same.  The  provision  of  the  constitution  above 
quoted  has  always  been  construed  liberally  to  sustain  legisla- 
tion not  within  the  mischief  intended  to  be  prevented;  but, 
when  the  title  of  an  act  is  misleading  or  deceptive,  and  gives 
no  reasonable  indication  of  the  purpose  of  the  proposed  bill, 
it  is  within  the  inhibition  of  the  constitution,  and  the  legisla- 
tion is  void.  As  stated  by  this  court :  *  *  The  question  is  whether, 
taking  from  the  title  the  subject,  we  can  find  anything  in  the 
bill  which  cannot  be  referred  to  that  subject" :  State  v.  Shaw, 
22  Or.  287  (29  Pac.  1028).  Applying  this  principle  to  the 
case  in  hand,  and  taking  from  the  title  the  subject,  which  is 
plainly  the  enlargement  of  the  powers  and  duties  of  the  county 
courts,  and  then  examining  the  body  of  the  act,  we  cannot  find 
anything  whatever  therein  that  can  be  referred  to  the  subject 
expressed  in  the  title.  Members  of  the  legislature,  or  other 
persons,  reading  the  title,  would  very  naturally  conclude  that 
the  purpose  was  to  confer  the  power  upon  the  several  county 
courts  of  the  state  to  declare  certain  streams  highways,  and  to 
provide  for  their  improvement,  and  would  not  for  a  moment 
suppose  that  the  legislature  intended  to  exercise  that  power 
itself.  For  these  reasons  the  act  is  void,  and  the  decree  of  the 
court  below  is  affirmed.  Affirmed. 

Decided  19  January ;  rehearing  denied  80  March,  1903. 

r^^\         FIRST    NATIONAL    BANK   v.  OBEGON    PAPEB  COMPANY. 

[71  rac  144,  971.] 

KECEIMSRS I»RBSU MICTION  AS  T(>  VALUE  OP  I»ROI'ERTY. 

1.  In  determining  the  compensation  of  a  receiver,  where  the  inrentory  does 
not  show  the  value  of  any  of  the  property,  the  court  will  presume  that  it  was 
veorth  what  it  finally  realized. 

Receiver's  Compensation — Discretion  of  Court. 

2.  Generally  the  amount  allowed  a  receiver  for  hig  services  is  discretionary 
with  the  trial  court,  and  will  not  be  modified  except  under  unusual  circum- 
stances. 
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Brbob  Not  Pkesumed — Necessity  of  Evidence  in  the  Record. 

3.  In  the  absence  of  the  testimony  on  which  a  trial  court  acted  in  exer- 
cising its  discretimit  an  appellate  court  will  not  review  the  order ;  for  instance, 
«in  appeal  from  an  order  refusing  to  make  an  allowance  for  an  attorney  em- 
ployed by  receivers,  where  llie  only  showing  In  the  record  as  to  the  nature  or 
value  of  the  alleged  services  is  a  statement  that  the  receivers  employed  an 
attorney  to  make  their  report  and  defend  the  possession  of  a  large  amount  o€ 
property,  the  action  of  the  trial  court  In  refusing  to  allow  attorney**  fees 
will  not  be  considered  erroneous. 

Rbceivebs — Alix)wance  of  Attorney's  Fees. 

4.  An  allowance  for  the  services  of  counsel  for  a  receiver  is  made  to  the 
receiver,  and  not  to  the  counsel. 

Bill  of  Exceptions — Unanswered  Question.* 

J.  Appellant  cannot  review  an  alleged  denial  of  opportunity  to  introduce 
evidence,  where  the  record  fails  to  show  that  be  offered  testimony  and  ex- 
cepted to  its  exclusion. 

From  Multnomah :  Arthur  L.  Frazer,  Judge. 

This  controversy  involves  the  question  of  the  compensation 
to  which  receivers  are  legally  entitled  and  the  allowance  they 
should  have  for  their  attorney.  The  First  National  Bank  of 
Portland  having  commenced  a  suit  against  the  Oregon  Pulp  & 
Paper  Co.,  a  corporation,  to  foreclose  a  mortgage  given  by  it  to 
secure  the  payment  of  the  sum  of  $10,000,  the  court,  on  July 
5,  1901,  appointed  E.  E.  Merges  and  L.  E.  Latourette  as 
receivers,  with  directions  to  file  an  undertaking  in  the  sum  of 
$5,000  and  to  take  possession  of  the  mortgaged  property,  con- 
sisting of  certain  real  estate  in  Multnomah  County,  with  a 
pulp  and  paper  mill  and  other  buildings  thereon,  and  certain 
machinery,  tools,  etc.  The  receivers,  complying  with  the  order, 
took  possession  of  said  property  and  filed  an  inventory  thereof, 
but  failed  to  appraise  any  of  it.  Their  reports  show  that  they 
manufactured  a  quantity  of  paper,  which,  with  that  on  hand, 
they  sold  for  $1,647.04,  and  incurred  an  expense  of  $1,141.70 
and,  having  claimed  $310  as  compensation  for  their  services 
and  $250  as  attorney's  fees,  J.  A.  McCreary,  a  creditor  of  said 
defendant,  objected  thereto,  whereupon  the  court,  after  due 


♦Note. — The  following  previous  decisions  of  this  court  illustrate  the  rule 
applied  here:  Kelley  v.  Highfleld,  15  Or.  277;  Stanley  v.  Smith,  15  Or.  505; 
Tucker  v.  Constable,  16  Or.  407 ;  State  v.  Gallo,  1 8  Or.  423 ;  Craft  v.  Dalles 
City,  21  Or.  53 ;  State  v.  Bartmcss,  33  Or.  110 ;  Coos  Bay  Nav.  Co.  v.  Endi- 
cott,  34  Or.  573;  French  lAvestock  Co.  v.  Springer,  35  Or.  312;  State  v. 
Swsaoe,  36  Or.  at  p.  200 ;  Beers  v.  Aylsworth,  41  Or.  251. — Rbpobtbb. 
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consideration,  made  an  order  awarding  them  $150,  but  refused 
to  allow  any  sum  as  attorney's  fees,  and  they  appeal  from  such 

order.  Affirmed. 

i 

For  appellants  there  was  a  brief  and  an  oral  argument  by 
Mr,  Milton  W.  Smith, 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr,  HoTdce  B.  Nicholas. 

Mr.  Chief  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

It  is  contended  by  appellants'  counsel  that  the  remuneration 
to  which  a  receiver  is  entitled  depends  upon  the  value  of  the 
property  committed  to  him,  the  character  of  the  service  de- 
manded, and  the  amount  of  labor  performed,  and,  in  the  ab- 
sence of  any  statute  regulating  such  remuneration,  its  measure 
is  determined  by  the  rule  prescribing  the  compensation  for 
an  executor  or  administrator ;  that  a  receiver  is  also  entitled  to 
a  reasonable  fee  for  the  services  of  an  attorney ;  and  that  the 
court  erred  in  not  allowing  the  appellants  the  amount  claimed 
by  them.  The  compensation  allowed  an  executor  or  adminis- 
trator is  a  commission  upon  the  whole  estate  accounted  for 
by  him,  and  the  statute  prescribing  the  rate  is  as  follows: 
**  (1)  For  the  first  thousand  dollars,  or  any  less  sum,  at  the  rate 
of  seven  percentum  thereof;  (2)  for  all  above  that  sum  and  not 
exceeding  two  thousand  dollars,  at  the  rate  of  five  per  centum 
thereof.  *  *  In  all  cases,  such  further  compensation  as  is  just 
and  reasonable  may  be  allowed  by  the  court  or  judge  thereof, 
for  any  extraordinary  and  unusual  services  not  ordinarily 
required  of  an  executor  or  administrator  in  the  discharge  of 
his  trust'':  B.  &  C.  Comp.  §  1209. 

1.  Assuming,  without  deciding,  that  the  service  demanded 
of  a  receiver  is  analogous  to  that  required  of  an  executor  or 
administrator,  and  that  the  compensation  allowed  the  latter  is 
the  remuneration  to  which  the  former  is  entitled,  we  will  ex- 
amine the  transcript  to  discover,  if  possible,  the  sum  which 
should  have  been  awarded  to  the  appellants.    It  will  be  remem- 
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bered  that  the  inventary  contains  no  appraisement  of  any  of 
the  property.  It  does  state,  however,  that  the  real  estate  was 
subject  to  mortgages  given  April  1, 1900,  to  defendant  A.  Nep- 
pach  for  $6,000,  and  on  June  20,  1901,  to  the  plaintiff  for 
$10,000 ;  but  the  extent  of  these  incumbrances  is  no  criteri(in 
of  the  value  of  the  security.  Though  the  property  specified  in 
the  inventory  necessarily  possessed  some  value,  in  the  absence 
of  an  appraisment  thereof  its  extent  must  have  been  $1,647.04, 
the  sum  realized  from  the  sales  of  paper,  which  must  be 
regarded  as  the  whole  estate  accounted  for  by  the  receivers,  the 
commission  upon  which  at  the  rate  specified  is  $102.35.  La- 
tourette  filed  an  affidavit  in  support  of  the  sum  claimed  as 
compensation,  to  the  effect  that  the  labor  performed  by  the 
receivers  covered  a  period  of  seven  months,  and  consisted  in 
taking  a  list  of  the  property  and  making  an  inventory  thereof, 
operating  the  mill  four  weeks,  manufacturing  paper,  storing 
and  shipping  the  output  of  the  mill,  keeping  accounts  of  the 
paper  manufactured  and  sold,  of  the  time  occupied  by  the 
laborers,  the  wages  earned  by  them,  and  of  the  expense  of  oper- 
ating the  mill,  making  the  reports  filed,  auditing  labor  claims. 
**and  in  performing  many  minor  duties  not  herein  especially 
mentioned,"  all  of  which  have  required  many  trips  to  the 
paper  mill,  occupying  much  time,  thought,  and  attention  on 
the  part  of  the  receivers.  If  any  witness  was  called  to  show 
that  the  services  enumerated  by  Latourette  were  extraordi- 
nary, or  to  express  an  opinion  as  to  the  reasonable  value 
thereof,  his  testimony  is  not  included  in  the  transcript. 

2.  In  Hembree  v.  Dwws&n,  18  Or.  474  (23  Pac.  264),  it  was 
held  that  an  allowance  made  to  a  receiver  as  compensation  for 
his  services  was  a  matter  within  the  court's  discretion,  which 
should  not  be  disturbed,  except  for  an  abuse  thereof.  Tested 
by  this  rule,  it  cannot  be  said,  in  the  absence  of  any  evidence 
as  to  the  extraordinary  services  performed  by  the  receivers, 
that  the  court  abused  its  discretion  in  allowing  them  only  the 
sum  of  $150. 

3.  Their  final  report  contains  the  following  recital:  *'That 
your  receivers  have  employed  an  attorney  to  make  their  reports 

42  0b.— 26 
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and  defend  the  possession  of  a  large  amount  of  said  property 
against  the  demands  of  the  trustee  in  bankruptcy  of  said  Ore- 
gon Pulp  &  Paper  Company."  This  is  the  only  statem^it  to 
be  foiuid  in  the  transcript  concerning  the  extent  of  the  service 
performed  by  the  attorney  or  the  value  thereof.  It  is  quite 
probable  that  the  trial  court  may  have  possessed  sufficient 
knowledge  of  the  service  performed  by  the  attorney  to  deter- 
mine the  amount  which  should  be  allowed  therefor ;  but  when 
no  testimony  accompanies  the  transcript,  whereby  the  action 
of  that  court  may  be  considered  or  criticised,  it  is  impossible  to 
correct  any  error  it  may  have  committed. 

4.  An  allowance  of  counsel  fees  on  behalf  of  a  receiver  is 
made  to  such  receiver,  and  not  to  the  counsel :  Stuart  v.  Baul- 
ware,  133  U.  S.  78  (10  Sup.  Ct.  242) ;  Joost  v.  Bennett,  123 
Cal.  427  (56Pac.  43). 

It  is  possible  that  the  court  may  have  erred  in  refusing  to 
allow  the  receivers  any  sum  as  attorney's  fees;  but,  if  this  be 
so,  we  are  unable  to  discover  from  an  inspection  of  the  tran- 
script any  data  by  which  such  error  can  be  corrected,  and  it 
follow^s  that  the  decree  must  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 

Decided  30  March,  1903. 

On  Petition  for  Rehearing. 

Mr.  Chief  Justice  Moore  delivered  the  opinion. 

5.  It  is  contended  in  a  petition  for  rehearing  that  the  tran- 
script of  the  cause  show^s  that  the  court  took  no  evidence  upon 
the  matters  involved  therein,  and  that  the  appellants  were  not 
given  an  opportunity  to  introduce  any  testimony  in  support  of 
their  claims.  There  is  no  testimony  in  the  record,  and  a  re- 
examination of  the  transcript  fails  to  show  that  any  testimony 
was  offered.  If  the  appellants  were  not  allowed  to  prove  their 
claims,  they  should  have  called  witnesses,  and  stated  to  the 
court  the  testimony  ^vhich  it  was  expected  would  be  elicited 
from  them  (Kcllcy  v.  Highfield,  15  Or.  277,  14  Pac.  744),  and 
upon  a  refusal  to  receive  such  testimony  take  an  exception. 
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The  transcript  failing  to  show  that  the  appellants  pursued  this 
course,  the  petition  for  rehearing  in  denied. 

Reheabing  Denied. 


Decided  10  January ;  rehearing  denied  16  March,  1903. 

FLANAGAN  BANK   v.  GBAHAM. 

[71  Pac.  187,  790.1 

UsBLBss  Pboceedinos  Not  Encouraged. 

1.  The  law  does  not  require  useless  acts  to  be  performed,  or  indulge  mere 
academic  proceedings ;  thus,  where  the  property  covered  by  a  chattel  mort- 
gage has  been  destroyed  or  so  confused  with  other  property  as  to  k>e  incapable 
of  identiflcatlon,  a  court  will  not  enter  a  decree  of  foreclosure,  for  It  would 
be  useless. 

Meaning  op  Railroad  Construction  Contract. 

2.  A  contract  by  which  a  contractor  agreed  to  build  a  certain  railroad  in  a 
substantial  manner,  "so  as  to  be  successfully  operated  when  built,  and  to  have 
said  road  in  operation"  within  a  stated  time,  in  consideration  of  all  donations 
and  bonuses  pledged  to  the  company  and  of  all  its  first  mortgage  bonds, 
required  him  to  equip  the  road  with  engines  and  cars  sufficient  for  its  success- 
ful operation. 

Delivery  Under  Railroad  Construction  Contract. 

3.  Where  a  contractor  who  is  required  to  furnish  the  engines  and  cars  for 
a  railroad  is  also  its  general  manager,  engines  and  cars  purchased  by  him  in 
his  own  name  will  be  deemed  delivered  to  the  railroad  company  when  he  puts 
them  into  use  on  the  road. 

Construction  of  Mortgage  on  After- Acquired  Chatteijs. 

4.  A  chattel  mortgage  on  property  to  be  thereafter  acquired  is  void  in  law, 
but  equitably  it  is  regarded  as  a  contract  to  create  a  lien  according  to  the 
agreement  as  soon  as  the  property  is  acquired,  and,  as  between  the  parties  and 
all  others  having  notice  or  knowledge  thereof,  takes  effect  as  soon  as  the  prop- 
erty comes  into  the  ownership  of  the  mortgagor. 

After- acquired  Cuattei^ — Lien  of  Bonds  and  Mortgages. 

5.  A  contractor  who  had  agreed  to  construct  a  railroad  and  furnish  the 
rolling  stock  therefor,  in  consideration,  in  part,  of  all  its  first  mortgage  bonds, 
executed  a  chattel  mortgage  to  a  director  and  general  counsel  of  the  railroad 
company,  covering  all  engines,  cars,  and  materials  therefor  which  he  should 
thereafter  acquire.  lie  thereafter  purchased,  in  his  own  name,  engines,  cars, 
and  materials,  and  delivered  them  to  the  company,  and  the  vendor,  who  had 
no  actual  knowledge  of  such  chattel  mortgage,  though  it  was  filed  of  record, 
accepted  such  bonds  In  payment  therefor.  Held,  in  a  suit  to  foreclose  such 
chattel  mortgage,  that  the  lien  thereof  was  Inferior  to  that  of  the  mortgage 
given  by  the  railroad  company  to  secure  such  bonds. 

Prom  Coos :  James  W.  Hamh^ton,  Judge. 

This  is  a  suit  by  the  Flanagan  &  Bennett  Bank,  a  corpora- 
tion, against  R.  A.  Graham  and  others  to  foreclose  two  chattel 
mortgages,  the  first  of  which  was  executed  by  Graham  to  Flan- 


404  Flanagan  Bank  v.  Graham.  [42  Or. 

agan  &  Bennett,  as  partners,  on  January  20, 1891,  to  secure  the 
payment  to  them  of  $6,039.54,  and  such  further  amount  as 
they  should  advance  to  him  within  sixty  days  thereafter,  not 
exceeding  $10,000  in  all,  and  interest,  covering  horses,  harness, 
carts,  wagons,  scrapers,  tools,  camp  outfits,  tents,  stoves,  cook- 
ing utensils,  and  all  property  and  implements  used  by  the  said 
Ctrahara  in  railroad  construction,  also  all  other  property  for 
like  use  that  he  might  thereafter  acquire ;  the  other  being  exe- 
cuted by  Graham  to  Flanagan  &  Bennett,  as  partners,  on  Sep- 
tember 14,  1891,  as  additional  security  for  the  debt  described 
in  the  first,  and  as  security  for  other  sums  of  money  for  which 
the  said  Graham  became  indebted  to  them,  and  for  advances 
which  they  might  thereafter  make  to  any  extent  to  Graham, 
and  was  intended  to  cover  ' '  all  of  the  railroad  cars,  car  wheels, 
axles,  fastenings,  bolts,  and  all  material  for  the  construction 
of  the  same,  now  on  the  line  of  the  road  of  the  Coos  Bay,  Rose- 
burg  &  Eastern  Railroad  &  Navigation  Co.,  and  in  Coos 
County,  Oregon,  and  at  present  being  at  or  in  Marshfield,  Coos 
County,  Oregon,  and  Coquille  City,  in  said  county,  and  such 
other  cars,  car  wheels,  and  material  for  construction  of  roll- 
ing stock  which  may  be  put  on  said  railroad  or  in  connection 
therewith.  Also  any  and  all  rolling  stock  on  said  railroad,  or 
which  may  hereafter  be  put  on  said  railroad  while  these  pres- 
ents shall  continue  in  effect,  and  including  locomotives,  en- 
gines, tenders,  and  cars  of  every  description. ' '  The  Flanagan 
&  Bennett  Bank  subsequently  succeeded  to  the  interest  of 
Flanagan  &  Bennett,  partners,  in  these  mortgages  and  the 
debts  which  they  were  given  to  secure,  which  indebtedness  has 
since  increased  to  a  large  amount.  The  complaint  shows  that 
a  part  of  the  property  so  mortgaged  has  since  come  into  posses- 
sion of  the  defendants  Beaver  Hill  Coal  Co.  and  the  Coos  Bay, 
Roseburg  &  Eastern  Railroad  &  Navigation  Co.,  but  is  held  by 
them  subject  and  subordinate  to  the  lien  of  plaintiff's  mort- 
gages. It  is  further  shown  that  the  defendant  the  Farmers' 
Loan  &  Trust  Co.  claims  to  have  a  lien  by  way  of  a  trust  deed 
or  mortgage  upon  such  property,  or  a  portion  thereof,  but  that 
the  same,  whatever  it  may  be,  is  subsequent  and  subject  to 
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plaintiff's  said  mortgages.  There  is  also  an  allegation  that  the 
railroad  company,  in  consideration  of  the  sale  and  transfer  to 
it  of  the  property  described  in  the  chattel  mortgages,  or  a  por- 
tion thereof,  assumed  and  agreed  to  pay  the  said  indebtedness 
of  Graham  to  plaintiff,  and  a  personal  decree  is  demanded  fur 
the  amount  alleged  to  be  due,  against  both  Graham  and  the 
railroad  company,  and  the  foreclosure  of  the  mortgages  is 
prayed  for  against  all  parties  defendant.  The  defendants 
Beaver  Hill  Coal  Co.,  the  Farmers  Loan  &  Trust  Co.,  Coos  Bay 
Railroad  Co.,  and  W.  S.  Chandler,  receiver  of  the  latter,  an- 
swered, denying  nearly  all  the  material  aUegations  of  the  com- 
plaint, but  admitting  that  the  locomotives,  tenders,  rolling 
stock,  and  equipments,  claimed  by  plaintiff  to  be  subject  to  the 
lien  of  its  mortgages,  were  acquired  by  the  railroad  company, 
and  alleging  that  they  were  rightfully  acquired  through 
various  persons  and  at  various  times,  but  denying  that  the 
same,  or  any  portion  thereof,  are  subject  to  such  pretended 
mortgages,  or  that  the  said  railroad  company  assumed  or 
agreed  to  pay  any  part  of  said  pretended  indebtedness  of  Gra- 
ham to  the  plaintiff.  It  is  further  alleged  that  the  trust  com- 
pany has  acquired  a  lien  upon  all  of  such  property,  superior 
to  any  of  the  pretended  equities  of  the  plaintiff.  The  decree 
of  the  trial  court  was  in  favor  of  the  defendants,  dismissing 
the  complaint,  and  plaintiff  appeals.  Modified. 

For  appellant  there  was  an  oral  argument  by  Mr.  Wirt 
Minor,  with  a  brief  over  the  names  of  Cotton,  Teal  &  Minor 
and  Joseph  W.  Bennett,  to  this  effect : 

I.  The  lien  of  the  plaintiff's  mortgages  attach  to  all  the 
property  which  was  in  the  possession  and  under  the  control  of 
Graham  as  the  apparent  owner:  Jones,  Ch.  Mtgs.,  §§  141,  143, 
156, 170-174;  Ildroydy.  Marshall,  10  H.  L.  Cas.  191;  Mitchell 
V.  Winslow,  2  Story,  630-644;  Butt  v.  Ellett  86  U.  S.  (19 
Wall.)  544;  Oregg  v.  Sanford,  24  111.  17  (76  Am.  Dec.  719) ; 
Schargenburg  v.  Bishop,  35  Iowa,  60;  Cigar  Co.  v.  Foster,  36 
Mich.  368;  Sellers  v.  Lester,  48  Miss.  541;  Merrill  v.  Noyes, 
56  Me.  458  (96  Am.  Dec.  486). 
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II.  A  mortgage  upon  property  to  come  into  the  possession 
of  an  individual  who  gives  the  mortgage,  but  which  property  is 
not  in  esse  at  the  time  the  mortgage  is  given,  nevertheless  ope- 
rates as  a  lien  upon  such  property  where  such  mortgage  is  prop- 
erly on  file:  Beall  v.  White,  94  U.  S.  382;  Naiional  8,  &  L. 
Bank  v.  Small,  7  Fed.  837;  Apperson  v.  Moore,  30  Ark.  56 
(21  Am.  Rep.  170) ;  Williamson  v.  Railroad  Co.  29  N.  J.  Eq. 
311;  Seymaur  v.  Railroad  Co.  25  Barb.  284;  Butler  v.  Rahm, 
46  Md.  541;  Brett  v.  Carter,  2  Lowell,  458;  McCaffrey  v. 
Woodin,  65  N.  Y.  459  (22  Am.  Rep.  644) ;  Smithrust  v.  Ed- 
mmids,  14  N.  J.  Eq.  408 ;  Floyd  v.  Marrow,  26  Ala.  353 ;  Gay 
v.  Bidwell,  7  Mich.  519;  Cook  v.  Corthcll,  11  R.  I.  482  (23  Am. 
Rep.  518) ;  Wright  v.  Birchal,  72  Mo.  179  (37  Am.  Rep.  433). 

III.  The  ownership  of  all  of  the  stock  and  bonds  of  the  Coos 
Bay,  Roseburg  &  Eastern  Railroad  &  Navigation  Co.  did  not 
constitute  Graham  the  corporation  in  the  sense  that  such 
ownership  vested  in  him  the  control  of  the  corporate  property 
or  the  management  of  the  corporate  business:  Pullman  Car 
Co,  V.  Missmri  Pac.  Co.  115  U.  S.  596-597  (6  Sup.  Ct.  194). 
The  railroad  company  knew  because  of  Graham's  connection 
with  it  of  Graham's  purchases  of  the  property  covered  by 
plaintiff's  mortgages,  and  such  notice  as  it  derived  through 
Graham  was  sufficient  notice  that  the  property  claimed  to  have 
been  acquired  by  it  was  covered  by  plaintiff's  mortgages: 
Wade,  Notice,  §§  6,  11,  27,  33,  65,  77,  95,  681-687,  690;  Hart 
V.  Bank,  33  Vt.  252,  270;  Gregg  v.  Sanford,  24  111.  17  (76  Am. 
Dec.  719) ;  Jones,  Ch.  Mtgs.  §  295. 

For  respondents  there  was  an  oral  argument  by  Mr.  J.  Couch 
Flanders,  with  a  brief  over  the  name  of  Williams,  Wood  tt 
Linthicum  and  Cake  &  Cake,  to  this  effect : 

I.  All  the  rolling  stock  was  and  is  the  property  of  the  rail- 
road company  and  not  of  Graham.  The  latter 's  contract  with 
the  company  required  him  to  construct  the  road  **so  as  to  be 
successfully  operated  when  built,"  and  to  **have  said  railroad 
in  operation  within  the  time  limited  by  said  subscriptions  and 
subsidies,  or  within  such  further  time  as  shall  hereafter,  by 
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resolution  of  said  board  of  directors,  be  determined  upon." 
This  required  Graham  to  equip  the  road,  and  all  parties  so 
construed  it,  as  appears  by  their  correspondence  and  actions. 

II.  Should  Graham  be  found  to  have  taken  title  to  any  of 
the  rolling  stock,  such  title  was  taken  by  him  as  trustee  for  the 
corporation,  and  all  such  property  was  subject  to  the  lien  of 
the  mortgage  then  executed  and  delivered  by  the  corporation 
to  the  Farmers'  Loan  &  Trust  Co.;  and  the  equities  of  said 
Farmers'  Loan  &  Trust  Co.  and  of  the  holders  of  the  bonds 
secured  by  said  mortgage  are  superior  to  any  equities  in  favor 
of  appellant.  These  equities  are  fixed  by  the  date  when  the 
mortgagie  was  executed  and  delivered,  viz.,  June  1,  1891,  prior 
to  the  date  of  the  second  mortgage  to  the  appellant:  Jones, 
R.  Sec.  §  210 ;  Neilson  v,  Iowa  Eastern  R.  Co.  (8  Am.  Ry.  Rep . 
82-88).  ;. 

III.  The  mortgage  to  Flanagan  &  Bennett  on  rolling  stock 
not  then  in  existence  on  the  railroad  is  equitably  merely  a  per- 
sonally binding  contract  by  the  mortgagor  to  give  a  further 
mortgage.  The  rights  of  third  parties  having  intervened,  how- 
ever, and  the  property  not  having  come  into  the  hands  of  the 
mortgagee,  and  having,  prior  to  the  institution  of  this  suit, 
passed  out  of  the  hands  of  the  mortgagor,  the  only  remedy  of 
the  mortgagee  is  an  action  as  a  general  creditor  to  recover 
damages  for  the  breach  of  the  contract  for  a  fiu-ther  lien :  Otis 
V.  Sai,  8  Barb.  103 ;  Beebe  v.  Richmo7id  Light  Co,  35  N.  Y. 
Supp.  1;  Rochester  Distilling  Co.  v.  Ra^ey,  142  N.  Y.  570  (40 
Am.  St.  Rep.  635,  37  N.  E.  632) ;  Camer(m  v.  Marvin,  26  Kan. 
628;  Comstock  v.  Scales,  7  Wis.  159;  Moody  v.  Wright,  13 
Mete.  (Mass.)  17  (46  Am.  Dec.  706,  note);  Ross  v.  Wilson, 
7  Bush  (Ky.),  29,  Hunter  v.  Boswm-th,  43  Wis.  583. 

IV.  The  only  exception  to  the  rule  above  set  forth  relates  to 
mortgages  executed  by  railroad  corporations  to  a  trustee  to 
secure  bondholders,  as  to  which  it  has  been  held  that  such  a 
mortgage  creates  a  valid  lien  upon  rolling  stock  subsequently 
acquired.  This  exception  is  based  largely  upon  principles  of 
public  policy,  having  in  view  the  perishable  nature  of  rolling 
stock;  the  courts  holding  that  unless  such  future  acquisitions 
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can  be  mortgaged,  as  incident  and  essential  to  the  use  of  the 
railroad  itself,  the  security  is  likely  to  be  greatly  diminished: 
Pcnnock  v.  Coe,  64  U.  S.  (23  How.)  117;  Morrow  v.  NoyeSy 
56  Maine,  458  (96  Am.  Dec.  486).  Such  considerations  have 
no  weight  with  reference  to  the  appellant's  mortgage.  Appel- 
lant was  not  a  bondholder  of  the  road  whose  time  of  repay- 
ment extended  over  a  term  of  years. 

Mr.  Justice  Wolverton,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

The  legal  issues  presented  are  few,  although  the  record  is 
voluminous,  and  incumbered  wnth  a  vast  variety  of  exhibits, 
more  or  less  confusing,  and  difficult  to  reconcile  so  as  to  arrive 
at  an  entirely  satisfactory  solution  of  the  controversy. 

1.  As  to  the  chattel  mortgage  first  given  by  Graham  to  Flan- 
agan &  Bennett,  the  property  involved,  unless  the  steam  exca- 
vator may  be  said  to  be  included,  has  ceased  to  have  any  prac- 
tical existence,  or  at  least  it  has  not  been  presently  so  identified 
as  to  make  it  possible  that  the  law  may  lay  hold  of  it  and  sub- 
ject it  to  the  payment  of  plaintiff's  demands.  Many  of  the 
horses  have  died,  and  such  as  remain  have  not  been  traced  to 
any  definite  possession,  and  the  wagons,  carts,  scrapers,  tools 
and  implements,  camp  equipments,  and  other  property  then 
owned  and  used  by  Graliam  in  his  construction  work,  have  be- 
come worn  out  and  so  scattered  and  dissipated  that  it  is  not 
practicable  to  locate  any  part  of  them,  or  to  determine  within 
whose  possession  any  considerable  portion  thereof  is  to  be 
found ;  so  that  it  is  impracticable  for  the  court  to  make  legal 
application  of  them  to  the  discharge  of  any  alleged  incum- 
brance. To  suffice  for  this  conclusion,  w^e  advert  to  the  testi- 
mony of  Mr.  Bennett.  He  says:  **I  suppose  the  horses  are 
dead ;  if  any  of  them  are  living,  I  do  not  know  it.  The  har- 
ness,—there  may  be  some  of  that  in  existence,  but  I  do  not 
know.  The  thirty  wagons  and  fifty-two  carts,— I  could  not 
say  about  them,  whether  any  of  them  are  in  existence  or  not ; 
they  were  scattered  along  the  line  of  the  railroad  of  the  Coos 
Bay  &  Eastern  Railroad  &  Navigation  Co.     The  fifty  slush 
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scrapers,  I  understand,  are  some  of  them  scattered  along  the 
railroad ;  the  last  I  saw  of  them  was  up  near  Myrtle  Point,  or 
close  to  the  track  of  the  railroad,  but  a  great  many  of  them, 
I  believe,  were  used  in  building  the  Klondike  spur,  and  I  think 
they  had  a  great  many  of  these  wheel  carts  and  slush  scrapers, 
but  I  could  not  say  how  many,  and  the  tools,  camping  outfit, 
and  cooking  utensils,  I  suppose  a  great  many  of  them  are  worn 
out.  What  amount  of  it  is  left  I  could  not  say,  but  I  think 
whatever  is  left  is  along  the  line  of  the  railroad,  somewhere, 
and  I  suppose  Mr.  Chandler  has  possession  of  it,  although  I  do 
not  know  that.  The  pile  driver  and  hammer,  scow,  engines, 
ropes  and  blocks,  tackle,  etc.,  I  do  not  know  when  I  saw  that 
last,  and  I  could  not  say  where  it  is."  Mr.  Chandler,  who  is 
now  receiver  of  the  road,  testified  that  none  of  this  property 
has  come  into  his  possession.  He  has  the  steam  excavator,  but 
none  of  the  property  described  generally  by  the  mortgage; 
neither  has  the  Beaver  Hill  Coal  Co.  possession  of  any  of  it. 
True,  the  pleadings  would  seem  to  admit  on  the  part  of  the 
railroad  company  and  the  Beaver  Hill  Coal  Co.  that  the  prop- 
erty had  come  into  their  possession,  but  if  it  is  there  now  it  is 
impossible  of  identification,  and  it  would  be  a  useless  and  vain 
proceeding  to  decree  a  foreclosure  upon  property  having  no 
practical  present  existence.  Hence  we  conclude  that  plaintiff 
is  not  entitled  to  a  foreclosure  as  to  this  property,  and  we  do 
not  understand  that  it  is  now  seriously  insisted  upon  by  its 
counsel.  This  mortgage  contains  the  following  clause,  namely : 
**Also  including  herein  any  and  all  property  which  said  Gra- 
ham may  hereafter  acquire  for  use  in  connection  with  the 
above,  or  which  may  be  an  enlargement  or  addition  thereto;" 
and  it  is  insisted  that  this  is  suitable  and  adequate  to  consti- 
tute the  mortgage  a  lien  upon  the  steam  excavator,  which  was 
purchased  by  Graham  through  J.  D.  Spreckels  &  Bros.  Co.  on 
January  16,  1893,  and  subsequently  employed  along  the  line 
of  the  road.  But,  considering  the  general  nature  of  the  prop- 
erty described,  it  does  not  seem  to  us  by  reasonable  construc- 
tion and  intendment  that  this  machine  was  to  be  included. 
This  disposes  of  the  first  mortgage. 
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To  determine  the  potency  and  validity  of  the  second  mort- 
gage as  a  lien  upon  the  property  therein  described,  both 
as  to  the  property  then  in  existence  and  such  as  was  thereafter 
to  be  acquired,  involves  an  inquiry  into  the  history  of  the 
organization  of  the  railroad  company,  its  control  and  manage- 
ment, and  Graham's  business  relations  thereto,  as  well  as  the 
manner  in  which  the  alleged  rights  of  the  relative  parties  con- 
cerned were  acquired.  The  original  incorporators  of  the  rail- 
road company  were  J.  W.  Bennett,  E.  G.  Flanagan,  T.  R. 
Sheridan,  and  A.  M.  Crawford,  and  the  first  board  of  directors 
was  composed  of  T.  R.  Sheridan,  R.  A.  Graham,  F.  W.  Bui'- 
nett,  O.  J.  Seeley,  W.  B.  King,  E.  G.  Flanagan,  and  W.  E. 
Baines,  the  first  meeting  being  held  August  19,  1890.  T.  R. 
Sheridan  was  elected  president,  F.  W.  Burnett  vice  president, 
and  W.  E.  Baines  secretary  and  treasurer.  R.  A.  Graham  was 
elected  general  manager,  and  as  such  was  **to  have  the  general 
management  of  the  business  of  the  company. ''  F.  W.  Burnett 
was  elected  general  solicitor,  chargeable  with  the  duty  of  act- 
ing as  its  counsel.  On  this  date  the  company,  being  duly  au- 
thorized thereto,  made  and  entered  into  a  contract  with  Gra- 
ham, which,  with  its  preamble,  reads  as  follows : 

'^Whereas,  the  said  corporation  has  been  organized  for  the 
purpose,  among  others,  of  building  and  operating  a  line  of 
railroad  from  a  point  on  Coos  Bay,  at  the  Town  of  Marshfield, 
in  the  State  of  Oregon,  running  thence  to  a  point  at  the  City  of 
Roseburg  in  said  state ;  and 

^'WhereO'S,  the  said  corporation  is  at  present  wholly  without 
means  of  constructing  such  railway  line;  and 

^^  Whereas,  certain  subscripti(ms,  subsidies,  and  guaranties 
have  been  made  by  individuals  and  corporations  in  favor  of  the 
party  of  the  first  part,  on  condition  that  said  railway  line  be 
completed  and  in  operation  within  a  limited  time,  which  sub- 
sidies amount  in  the  aggregate  to  about  $225,000 ;  and 

**  Whereas,  the  said  corporation  also  has  powers  under  its 
charter  and  the  laws  of  the  state  to  issue  its  bonds  to  the 
amount  of  $25,000  per  mile  of  said  proposed  road,  to  be 
secured  by  a  mortgage  upcm  all  its  property  now  owned  or  to 
be  acquired ;  and 

''Whereas,  said  R.  A.  Graham,  party  of  the  second  part, 
proposes  to  undertake  the  constmction  of  said   road   from 
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Marshfield  to  Roseburg,  in  consideration  of  receiving  from  said 
party  of  the  first  part  an  assignment  of  all  said  subsidies,  sub- 
scriptions, and  guaranties  (except  rights  of  way  and  terminal 
facilities),  and  also  the  bonds  of  the  same  so  secured  as  afore- 
said to  thie  amount  of  $25,000  per  mile  of  said  road,  as  the 
same  shall  be  located  and  constructed  between  said  points :  •  • 
**Now,  Therefore,  This  Memorandum  Witnesseth,  that, 
in  consideration  of  the  agreement  of  the  said  party  of  the  sec- 
ond part  to  undertake  the  construction  of  said  line  of  railroad 
between  the  points  hereinbefore  named,  said  railroad  to  be  a 
standard  gauge,  and  be  built  in  a  substantial  and  proper  man- 
ner so  as  to  be  successfully  operated  when  built,  and  to  have 
said  railroad  in  operation  within  the  time  limited  by  said  sub- 
scriptions and  subsidies,  or  within  such  further  time  as  shall 
hereafter,  by  resolution  of  said  board  of  directors,  be  deter- 
mined upon,  the  party  of  the  first  part  hereby  agrees :  First, 
to  cause  to  be  assigned  to  said  R.  A.  Graham  or  his  assigns  all 
subscriptions,  subsidies,  and  guaranties  made  to  said  party  of 
the  first  part,  as  an  inducement  for  the  building  of  said  road ; 
and,  second,  to  cause  to  be  issued  and  delivered  to  said  Gra- 
ham or  his  assigns  the  first  mortgage,  thirty  years,  6  per  cent 
gold  bonds  of  the  party  of  the  first  part  to  the  amoimt  of 
$25,000  per  mile  of  said  proposed  road  between  Marshfield  and 
Roseburg,  as  the  same  shall  be  located  and  constructed,  and  to 
secure  said  bonds  by  a  mortgage  or  trust  deed  upon  said  line  of 
railway,  and  all  property  of  said  corporation  now  held  or 
hereafter  acquired  in  manner  and  form  satisfactory  to  said 
Graham  or  his  assigns. ' ' 

The  board,  at  a  meeting  held  April  28,  1891,  adopted  a  form 
of  bond  and  mortgage  which  had  theretofore  been  submitted  to 
and  approved  by  the  Farmers'  Loan  &  Trust  Co.,  and  the  pres- 
ident and  secretary  were  authorized  and  empowered  to  sign 
and  execute  them  in  behalf  of  the  company.  At  this  meeting, 
F.  W.  Burnett  resigned  as  director,  vice  president,  and  general 
solicitor,  and  J.  W.  Bennett  was  elected  director  and  vice  presi- 
dent in  his  stead.  Bennett  qualified  as  director  May  1,  1891. 
He  was  again  elected  director  September  12,  1891,  and  quali- 
fied on  the  14th,  at  which  date  he  was  re-elected  vice  president. 
It  is  also  shown  that  Bennett  acted  as  general  solicitor  or  coun- 
sel for  the  company  from  the  time  of  his  first  election  as 
director  and  for  several  years  thereafter.    On  June  1,  1891,  it 
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was  reported  to  a  meeting  of  the  board  of  directors,  Bennett 
being  present,  that  the  Farmers'  Loan  &  Trust  Co.  objected 
slightly  to  the  form  of  the  mortgage  theretofore  executed,  and 
desired  to  have  certain  words  stricken  out;  whereupon  the 
board  directed  that  another  mortgage  be  executed  to  confoi-m 
to  its  behests,  **in  such  form,  and  with  such  provisions,  as  may 
be  acceptable  to  the  said  trust  company,  and  designed  to  con- 
vey all  the  property  of  this  corporation,  now  owned  or  here- 
after acquired,  as  security  for  its  bonds."  Pursuant  to  this 
authority,  the  company  duly  executed  and  delivered  to  the 
trust  company  a  mortgage  or  deed  of  trust,  embracing  prop- 
erty as  follows:  **A11  locomotives,  engines,  tenders,  cars,  car- 
riages, tools,  machinery,  manufactured  or  unmanufactured 
materials,  coal,  wood,  and  supplies  of  every  kind  belong- 
ing or  appertaining  to  the  railroad  company;  and,  also,  all 
line  or  lines  of  telegraph,  telegraph  offices,  stations,  imple- 
ments and  materials,  and  all  property,  real  or  personal,  rights, 
privileges,  and  franchises,  incidents,  appendants,  and  appur- 
tenances thereunto  belonging,  whether  now  held  or  hereafter 
acquired."  There  is  some  dispute  as  to  when  this  mortgage 
was  executed,  the  defendants  contending  that  it  was  on  June 
1,  1891,  and  the  plaintiff  that  it  was  not  until  October,  and 
that  it  was  not  filed  for  record  until  December  1,  1891.  This 
inquiry,  however,  we  do  not  deem  especially  important  to  the 
present  controversy.  The  bonds  for  the  first  section  of  five 
miles  of  the  road  constructed  were  issued  by  authority  of  the 
board  of  directors  on  January  9,  1892 ;  for  the  second  section 
on  May  12,  1892 ;  the  third,  on  August  8,  1893 ;  and  for  the 
fourth  and  fifth,  October  28, 1893.  Those  for  the  first  two  sec- 
tions were  delivered  by  the  trust  company  to  Graham,  and  for 
the  last  three  to  J.  D.  Spreckels  &  Bros.  Co.,  in  pursuance  of 
Graham's  instructions.  The  capital  stock  of  the  railroad  com- 
pany consists  of  40,000  shares,  at  $100  per  share,  and  there 
were  issued  19,994  shares  to  O.  J.  Seeley,  in  trust  for  R.  A. 
Graham,  and  six  shares  to  such  persons  as  it  was  desired  to 
have  serve  as  directors  of  the  company.  These  were  canceled 
and  reissued  to  others  as  occasion  demanded  in  changing  the 
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personnel  of  the  directorship,  so  that  Mr.  Graham  was  consti- 
tilted  the  owner  and  holder  of  practically  all  the  subscribed 
capital  stock  of  the  concern,  the  manager  of  the  company,  and 
a  contractor  to  build  and  construct  the  road  under  the  agree- 
ment of  August  19,  1890,  by  virtue  of  which  he  was  to  become 
the  owner  of  all  the  subsidies,  except  the  right  of  way  guaran- 
ties, and  all  the  bonds  of  the  company  as  fast  as  they  were 
issued,  and  of  these  conditions  all  of  the  directors  acting  at 
the  time  must  necessarily  have  been  cognizant. 

On  October  15,  1890,  Spreckels  Bros.  &  Co.  advised  Graham 
that  it  had  purchased  on  his  account  thirty  miles  of  45-pound 
steel  T-rails,  and  necessary  fish  plates,  bolts,  etc.,— payments 
to  be  made,  $50,000  cash  on  receipt  of  property  in  San  Fran- 
cisco, and  the  balance  in  ninety  days  after  final  delivery,  with 
interest  at  7  per  cent.  Graham  confirmed  this  purchase,  but 
when  the  rails  arrived  in  San  Francisco  he  was  unable  to  pay 
for  them,  and  all  but  ten  miles  were  sold,  with  his  consent. 
Spreckels  Bros.  &  Co.,  however,  would  not  let  him  have  the 
balance  until  he  gave  security  for  payment.  This  was  accom- 
plished about  August  24,  1891,  by  an  arrangement  whereby 
Graham  executed  his  two  notes,  with  Collins  of  the  First  Na- 
tional Bank  of  San  Diego  as  surety,  payable,  one  in  four  and 
the  other  in  six  months,  and  agreed  to  give  Spreckels  Bros.  & 
Co.  the  bonds,  and  a  majority  of  the  stock  of  the  railroad  com- 
pany, and  the  subsidies,  as  security  additional  to  Collins' 
indorsement.  This  arrangement  was  confirmed  by  subsequent 
correspondence  of  the  parties.  On  February  24th,  Spreckels 
Bros.  &  Co.  wrote  to  Graham,  advising  him  that  his  second  note 
of  $17,000  was  then  due,  and  requesting  him  to  forward  securi- 
ties at  once,  otherwise  it  must  insist  upon  payment,  and,  on  the 
27th,  Graham  answered,  saying,  **I  beg  to  state  that  the  delay 
in  not  delivering  you  the  securities  which  were  promised  must 
have  been  very  aggravating,"  and  explaining  that  it  was 
caused  by  the  bank  note  company's  not  having  them  ready. 
He  further  wrote  that  the  first  section  of  five  miles  had  been 
accepted  by  the  company,  and  the  bonds  ordered  by  the  trus- 
tees, and  that  the  board  would  have  another  meeting  **  early 
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next  month,  and  will  accept  the  next  section,  and  the  bonds 
will  be  issued  on  that."  On  March  23,  1892,  Graham  deliv- 
ered forty-eight  of  the  bonds,  being  Nos.  1  to  48,  inclusive,  of 
the  first  issue.  On  September  3,  1892,  Spreckels  Bros.  &  Co. 
loaned  to  Graham  an  additional  $10,000,  and  took  his  note 
therefor,  with  a  written  pledge  on  the  face  of  it  of  forty-seven 
additional  bonds,  being  Nos.  79  to  125,  inclusive,  as  security 
for  its  payment,  and  on  that  day  another  agreement  was  en- 
tered into,  reciting  in  substance  that,  in  consideration  of  cer- 
tain advances  made  by  Spreckels  Bros.  &  Co.  to  enable  Graham 
to  pursue  the  construction  of  the  railroad  from  Marshfield  to 
Myrtle  Point,  as  per  his  contract  with  said  road,  Graham  is  to 
deposit  with  Spreckels  Bros.  &  Co.  all  the  bonds  of  said  railroad 
issued  and  to  be  issued,  from  No.  1  to  No.  663,  inclusive,  also 
a  majority  of  the  capital  stock,  as  security  for  advances  made, 
with  interest  at  7  per  cent,  to  be  charged  on  entire  account, 
and  5  per  cent  bonus  on  advances  made  on  and  after  Septem- 
ber 3,  1892.  It  was  further  agreed  that  Spreckels  Bros.  &  Co. 
should  receive  10  per  cent  commission  for  any  sales  of  bonds 
negotiated  by  it,  and  also  10  per  cent  on  amount  of  profit  in 
the  cost  of  construction  of  the  road  from  Myrtle  Point  to  Rose- 
burg.  On  September  13,  1893,  this  agreement  was  modified  so 
as  to  entitle  Spreckels  Bros.  &  Co.  to  6  per  cent  only  on  the 
proceeds  of  sales  of  bonds,  and  at  the  same  time  Graham  gave 
it  an  option  of  purchasing  the  railroad  stock  at  20  cents  per 
share. 

All  the  bonds  issued,  being  625  in  number,  went  into  the 
hands  of  Spreckels  Bros.  &  Co.  under  these  arrangements  save 
five,  and  10,001  shares  of  the  capital  stock  and  certain  subsi- 
dies. Outside  of  these  securities,  Graham  had  no  credit  what- 
ever with  Spreckels  Bros.  &  Co.,  and  it  dealt  with  him  in 
reliance  wholly  on  the  securities.  In  its  dealings  with  Graham, 
and  the  advancement  of  funds  to  him,  Spreckels  Bros.  &  Co. 
kept  its  account  with  him  individually,  and  not  as  manager  of 
the  railroad,  or  with  the  railroad  itself.  Mr.  Samuels,  who 
was  the  manager  of  Spreckels  Bros.  &  Co.,  testified,  however, 
that  it  was  his  understanding  that  the  advances  were  made  for 
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the  purpose  of  building  and  equipping  the  road  to  Myrtle 
Point ;  that  in  reality  Spreckels  Bros.  &  Co.  was  dealing  with 
Graham  as  manager  of  the  road,  and  not  with  him  in  his  indi- 
vidual capacity,  and  that  the  purchases  of  rolling  stock  were 
made  in  behalf  of  the  railroad  company;  that,  when  rolling 
stock  was  purchased  and  placed  on  the  road,  it  immediately  be- 
came the  property  of  the  company,  and  a  part  of  the  assets 
thereof,  as  represented  by  the  bonds.  After  the  road  was  com- 
pleted to  Myrtle  Point,  Spreckels  Bros.  &  Co.  made  other 
advances  to  apply  on  the  payroll  for  the  operating  expenses 
of  the  railway.  Large  advances  were  made  by  Spreckels  Bros. 
&  Co.  to  Graham  under  these  several  agreements,  and  for 
betterments  and  operating  expenses,  until  on  Novembr  1,  1897, 
they  amounted  in  the  aggregate  to  $523,162.52,  for  which  Gra- 
ham gave  his  note,  pledging  anew  the  10,001  shares  of  the 
capital  stock,  all  of  the  bonds  then  issued,  from  No.  1  to  No. 
625,  inclusive,  except  five,  and  certain  real  property,  being 
subsidies  acquired  by  Graham  under  his  contract  to  construct 
the  road,  and  authorized  Spreckels  Bros.  &  Co.,  in  case  the  note 
was  not  paid  when  due,  to  dispose  of  said  property  and  apply 
the  proceeds  in  payment  thereof.  Subsequently,  a  suit  was  insti- 
tuted in  the  Superior  Court  of  the  City  and  County  of  San 
Francisco,  State  of  California,  by  Spreckels  Bros.  &  Co. 
against  Graham,  to  foreclose  its  lien  upon  the  property  thus 
pledged,  resulting  in  an  agreement  between  the  parties,  which 
in  the  end  culminated  in  Spreckels  Bros.  &  Co.  becoming  the 
owner  of  all  of  said  property,  and  it  has  since  continued  in 
such  ownership. 

Now,  as  to  the  acquirement  of  the  property,  which  it  is 
insisted  is  covered  by  the  second  mortgage  of  Flanagan  & 
Bennett  Bank,  or  the  one  executed  September  14,  1891 :  Loco- 
motive No.  1  was  purchased  July  15,  1891,  by  Graham  of  the 
New  York  Equipment  Co.,  under  an  agreement  conditioned 
that  the  title  should  remain  in  the  equipment  company  until 
payments  were  made  in  accordance  with  the  stipulations  there- 
for, being  a  cash  payment  of  $1  000,  and  $500  at  the  end  of 
each  month  thereafter  for  four  months,  making  the  last  to  fall 
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due  November  15,  1891.  The  locomotive  was  originally  pur- 
chased for  the  Southern  California  Railroad  Co.,  and  was  to 
be  delivered  at  San  Diego  on  its  tracks.  Subsequently,  how- 
ever, in  October,  1891,  it  was  delivered  at  Coos  Bay,  and,  by 
indorsement  on  the  contract  of  date,  April  16,  1892,  Graham 
assigned  and  transferred  his  interest  therein,  and  to  the  prop- 
erty described,  to  the  Coos  Bay  Railroad  Co.  He  purchased 
of  the  Risdon  Iron  Works,  along  in  March  and  April,  1891, 
the  ironwork  complete,  togther  with  hardwood  brake  beams, 
for  thirty  cars,  which  were  delivered  at  Coos  Bay  some  time  in 
April.  The  remaining  woodw  rk  of  these  cars  was  subse- 
(juently  supplied  at  the  railroad  company's  shops.  The  cars 
were  constructed  with  such  material,  and  have  since  been  in 
use  on  the  road  in  its  operation.  Ironwork  for  twenty  coal 
cars  was  obtained  about  January  18,  1895.  Locomotive  No.  2 
arrived  at  Coos  Bay  February  5,  1893,  the  steam  excavator  or 
shovel  February  19,  1893,  and  the  coach  was  purchased  in 
January,  1893.  This  is  as  far  as  we  can  accurately  trace  the 
acquirement  of  this  species  of  property  by  Graham,  and  is 
sufficient  for  our  present  purpose.  Generally  speaking,  this 
property  was  paid  for  through  advances  made  by  Spreckels 
Bros.  &  Co.  at  the  instance  of  Graham,  under  their  several 
agreements  hereinbefore  noted.  All  of  such  property  in  its 
present  condition  may  be  denominated  ** rolling  stock,"  and 
that  which  is  in  dispute  here  may  be  scheduled  as  follows: 
2  locomotives,  26  flat  cars,  4  box  cars,  12  logging  trucks,  3 
hand  cars,  3  push  cars,  1  coach,  2  cabooses,  and  20  coal  cars; 
and  there  is.  in  addition  to  this  last,  1  steam  excavator.  This 
property,  since  its  existence,  has  been  assessed  to  the  railroad 
company  generally,  and  the  company  has  been  using  it  in  the 
operation  of  its  road,  under  the  supervision  of  R.  A.  Graham 
as  manager,  and,  generally,  we  may  say  that  it  has  been  treated 
by  the  parties  concerned  as  belonging  to  the  railroad  com- 
pany. We  are  now  to  determine  the  relative  rights  of  the  rail- 
road company,  the  trust  company,  and  the  Flanagan  &  Ben- 
nett Bank. 

2.  We  think  Graham's  construction  contract  with  the  raD- 
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road  company  made  it  obligatory  upon  him  to  equip  the  road, 
that  is,  to  furnish  rolling  stock,  along  with  the  construction  of 
the  roadbed,  laying  the  rails,  etc.  In  a  resolution  premising 
the  execution  of  the  contract  on  the  part  of  the  railroad  com- 
pany, it  was  declared  that  the  immediate  purpose  of  the 
organization  was  to  construct  and  operate  a  standard-gauge 
railroad,  which  the  contract  requires  Graham  to  build  in  a 
substantial  and  proper  manner,  **  so  as  to  be  successfully  ope- 
rated when  built,  and  to  have  said  road  in  operation''  within 
the  time  stated.  Graham  has  himself  placed  this  construction 
upon  his  undertaking,  and  it  has  been  treated  in  that  light  by 
the  parties  concerned ;  so  that  we  are  impelled  to  such  an  inter- 
pretation at  the  present  time.  In  the  natural  way  of  think- 
ing, and  the  one  that  the  course  of  events  would  suggest,  it 
would  seem  that  Graham  by  his  purchases  became  the  owner 
of  the  rolling  stock  prior  to  any  acquirement  of  title  by  the 
railroad  company.  The  purchases  were  made  with  funds 
secured  by  the  pledging  of  property  that  he  was  entitled  to 
under  his  contract  of  construction,  and  the  title  to  the  prop- 
erty purchased  first  rested  in  him.  Beyond  this,  however,  the 
railroad  company  was  entitled  to  have  the  property  turned 
over  to  it  unincumbered,  as  it  added  value  to  the  railroad  and 
offered  security  for  the  payment  of  the  bonds,  the  value  of 
which  depended  thereon,  along  with  the  roadbed  and  other 
appurtenances. 

3.  The  property  became  the  company's,  at  least  as  soon  as 
any  part  of  the  road  was  accepted  and  it  was  employed  in  its 
operation.  There  was  no  especial  delivery  by  Graham  to  the 
company  of  any  part  of  it,  unless  it  may  be  said  that  locomo- 
tive No.  1  was  so  delivered  by  the  assignment  of  the  contract 
of  purchase  on  April  16,  1892 ;  but  from  the  relations  of  the 
parties,  Graham  being  both  contractor  for  construction  and 
manager  of  the  road,  fair  dealing  would  seem  to  suggest  that 
there  was  a  delivery  by  him  as  contractor  to  the  company  of 
which  he  was  manager  as  soon  as  the  property  was  put  to  the 
use  upon  the  company's  road  for  which  it  was  purchased  and 
designed. 

42  Ob.— 27 
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4.  The  general  principle  governing  a  mortgage  intended  to 
cover  property  not  in  existence  or  after-acquired  seems  to  be 
that  in  law  it  is  ineffectual  and  void,  but  in  equity  it  is 
regarded  as  an  executory  agreement,  which,  if  ineffectual  per 
se  to  transfer  the  present  legal  title,  operates  to  impress  a  lien 
according  to  the  agreement  of  the  parties,  when  the  property 
is  eventually  brought  into  existence,  and  may  be  said  to  be  ac- 
quired under  the  familiar  maxim  that  **  Equity  considers  done 
that  which  ought  to  be  done.'*  The  instrument  called  a 
*' mortgage,"  under  such  conditions,  is  construed  as  operating 
by  way  of  a  present  contract  to  give  a  lien,  which,  as  between 
the  parties  and  all  others  having  notice  or  knowledge  thereof, 
takes  effect  or  attaches  to  the  subject  as  soon  as  it  comes  into 
the  ownership  of  the  mortgaging  party:  Jones,  Ch.  Mtgs. 
(4  ed.)  §  170 ;  Holroyd  v.  MarshaU,  10  H.  L.  Cas.  191 ;  Mitchell 
V.  Winslow,  2  Story,  630  (Fed.  Cas.  No.  9,673) ;  France  v. 
Thomas,  86  Mo.  80;  BeaU  v.  White,  94  U.  S.  382;  Krihhs  v. 
Alford,  120  N.  Y.  519  (24  N.  E.  811) ;  Ludlum  v.  RothschM, 
41  Minn.  218  (43  N.  W.  137) ;  Cameron  &  Co,  v.  Marvin,  26 
Kan.  612;  Bodge  v.  Smith,  5  Kan.  App.  742  (46  Pac.  990). 

5.  At  the  time  of  the  execution  of  plaintiff's  second  mort- 
gage, none  of  the  property  described  and  intended  to  be 
included  was  in  existence  as  it  is  in  its  present  form.  The 
iron,  including  car  wheels,  and  the  hardwood  brakes  sufficient 
and  necessary  for  the  construction  of  thirty  freight  cars,  were 
then  in  the  possession  of  Graham  on  the  line  of  the  railroad; 
but  these  materials  have  long  since  been  built  into  cars,  and 
have  gone  into  the  possession  of  the  railroad  company  and  be- 
come its  property.  This  material  was  so  manufactured  into 
cars,  presumably  with  the  consent  of  Flanagan  &  Bennett  and 
the  bank,  as  they  were  purchased  for  that  purpose,  and  so 
manufactured,  in  pursuance  of  the  objects  and  purposes  of 
the  incorporation ;  so  that,  in  effect,  all  of  this  property  must 
be  deemed  as  after-acquired,  and  should  be  so  treated.  Now, 
the  situation  is  that  Bennett,  who  was  a  copartner  in  the  firm 
of  Flanagan  &  Bennett  at  the  time  this  mortgage  was  taken  by 
the  firm,  was  instrumental,  as  a  director  of  the  railroad  com- 
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pany,  in  having  the  mortgage  or  trust  deed  to  the  trust  com- 
pany executed,  and  must  have  had  full  and  ample  notice  and 
knowledge  of  the  purposes  for  which  it  was  executed,  and  that 
the  rolling  stock  added  value  to  the  bonds  to  be  secured 
thereby.  Whether  this  instrument  was  prior  in  time  of  its  ex- 
ecution to  Flanagan  &  Bennett's  mortgage  of  September  14, 
1891,  is  of  little  moment,  as  Bennett  assuredly  knew  at  the 
time  of  the  execution  of  the  latter  mortgage  that  the  railroad 
company  was  to  place  a  lien  upon  the  property,  in  part  security 
for  the  payment  of  its  bonds,  unincumbered  by  any  other  claim 
of  lien  whatever.  He  was  also  apprised  of  the  fact  that  Gra- 
ham was  to  come  into  the  ownership  of  these  securities,  and 
that  they  were  to  play  an  important  part  in  enabling  him  to 
construct  the  road  and  equip  it  under  his  contract  with  the 
company.  In  this  light  it  would  be  inequitable  for  his  firm  to 
take  a  mortgage  subsequently  and  enforce  it  against  the  bond- 
holders. Spreckels  Bros.  &  Co.  had  no  actual  notice  of  plain- 
tiff's mortgage.  It  was,  perhaps,  charged  with  constructive 
notice,  the  mortgage  having  been  placed  on  file  as  required  by 
law,  but  this  does  not  change  the  result,  as  the  bondholdei's 
have  a  superior  equity  in  any  event. 

There  is  another  feature  of  the  case  that  militates  somewhat 
against  the  plaintiff,  which  is,  that  in  1896  Mr.  Bennett  took 
the  mortgage  off  the  files,  supposing  that  Graham  was  solvent 
and  amply  able  to  pay,  and  that  he  would  pay  the  obligations 
which  the  mortgage  was  given  to  secure  in  due  time,  and  there- 
after the  notes  were  renewed;  so  that  the  conduct  of  the 
parties  was  not  altogether  consistent  with  a  continuous  claim 
of  lien  under  the  chattel  mortgage.  It  is  argued  that  Flana- 
gan &  Bennett  having  secured  their  mortgage  from  Graham 
prior  to  his  transfer  of  the  property  to  the  railroad  company, 
the  company  could  mortgage  only  what  interest  it  had,  and, 
necessarily,  the  trust  company's  mortgage  would  be  subordi- 
nated to  theirs.  This  would  be  so,  ordinarily,  but  the  rule  can 
have  no  application  here,  as  Bennett,  being  a  member  of  the 
firm  of  Flanagan  &  Bennett,  was  largely  instrumental  in  secui*- 
ing:  the  execution  of  the  mortgage  by  the  railroad  company  to 
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the  trust  company  for  the  sole  benefit  of  the  bondholders,  and, 
the  mortgage  being  resolved  upon  long  prior  to  the  execution 
of  the  Flanagan  &  Bennett  mortgage,  the  latter  firm  could  not 
be  permitted  to  thus  impair  the  security  of  such  bondholders. 
As  against  the  railroad  company,  the  plaintifi^'s  equities  suffice 
for  an  enforcement  of  the  liens,  but  not  as  against  the  bond- 
holders. The  allegation  that  the  railroad  company  assumed 
to  pay  Flanagan  &  Bennett's  claims  against  Graham  is  not 
proven. 

The  decree  of  this  court  will  therefore  be  that  plaintiff  have 
a  foreclosure  of  its  mortgage  of  September  14,  1891,  without 
a  personal  decree  against  the  railroad  company,  but  that  it  be 
subordinate  and  subject  to  the  mortgage  or  trust  deed  of  the 
defendant  the  Farmers'  Loan  &  Trust  Co.  The  decree  of  the 
court  below  will  therefore  be  modified  accordingly. 

Modified. 

Decided  16  March,  1908. 

On  Petition  fob  Rehearing. 

Mb.  Justice  Wolvefton  delivered  the  opinion. 

In  the  petition  for  a  rehearing  of  this  cause  counsel  for 
plaintiff  and  appellant  controverts  the  statement  contained  in 
the  opinion  rendered,  to  the  effect  that  at  the  argument  of  the 
cause  a  foreclosure  of  plaintiff's  first  mortgage  was  not  seri- 
ously insisted  upon.  We  may  have  been  erronously  impressed 
by  what  was  said,  or  possibly  by  what  was  left  unsaid.  But, 
however  that  may  be,  the  finding  of  the  court  is  altogether 
tenable  within  the  record,  and  is  decisive  of  the  particular 
issue,  namely,  that  there  was  not  sufficient  identification 
of  the  property  to  enable  the  court  to  lay  hold  of  it  by  apt 
designation  and  description,  and  to  decree  a  foreclosure  and 
its  consequent  sale.  We  adverted  to  the  testimony  of  Mr. 
Bennett,  one  of  the  proprietors  of  the  plaintiff  bank,  on  this 
subject,  and  there  is  no  need  of  further  reference  to  it  now. 
And  in  that  connection  we  observed  that  Chandler  **  testified 
that  none  of  this  property  has  come  into  his  possession."    We 
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now  quote  his  exact  language,  that  there  may  be  no  misappre- 
hension :  *  ^  Q.  77.  Did  you  see  at  that  time  any  of  the  property 
mentioned  in  the  first  chattel  mortgage  from  Graham  to  Flana- 
gan &  Bennett  t  A.  No,  sir.  Q.  78.  Do  you  know  if  there  is 
any  of  that  property  that  is  contained  in  the  property  turned 
over  to  the  Beaver  Hill  Coal  Co.?  A.  There  may  be  one  or 
two  carts,  and  also  a  lot  of  these  old  plugs  that  were  here. 
Q.  79.  If  you  have  any  of  that  property  which  is  described  in 
that  mortgage,  which  is  still  in  your  possession,  I  wish  you 
would  make  a  list  of  that  for  me.  A.  I  do  not  believe  I  have 
any  of  it  to  make  a  list  of  it.  Q.  80.  You  do  not  ?  A.  ,No,  sir. ' ' 
This  testimony  was  taken  in  September,  1900,  and  shows  that 
the  receiver  of  the  railroad  company  then  in  office  did  not  have 
any  of  such  property  that  he  was  able  to  designate.  True,  a 
list  of  tools,  as  it  is  termed,  was  offered  in  evidence,  and  marked 
plaintiff's  *  *  Exhibit  1, ' '  among  which  were  designated :  * '  Grad- 
ing wheel  scrapers,  33;  grading  slush  scrapers,  33;  grading 
carts,  23 ;  wagon  poles,  14 ;  cart  shafts,  2 ;  plows,  3 ;  wagon,  1 : 
wagon  wheels,  34;  wagon  axles,  14;  ironwork  for  swing  pile 
driver;  anchor,  65  pounds;  anchor,  80- pounds;"  but  as  to  how 
this  list  was  made  up,  and  when,  and  whether  any  of  this  prop- 
erty was  in  the  possession  of  Chandler  at  the  time,  was  not 
shown.  Indeed,  the  above  reference  to  Chandler's  testimony 
indicates  unmistakably  that  he  did  not  have  any  of  it,  nor 
could  he  then  make  a  list  of  it;  so  that  it  was  not  susceptible 
of  such  identification  and  designation  that  the  court  could  de- 
cree a  foreclosure  concerning  it. 

The  insistence  by  the  petition  for  a  rehearing  that  plaintiff 
was  entitled  to  a  personal  decree  against  Graham  for  the 
amount  of  its  demands  is  answered  by  the  fact  that  such  was 
the  actual  decree  of  the  court,  and  it  was  so  entered  of  record 
at  the  time.  The  other  points  made  are  fully  discussed  in  the 
main  opinion.  Rehearing  Denied. 


42  m\ 
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Ar^ed  22  December,  1902 ;  decided  26  January,  1908. 

FALCO   V.  KAUPISCH  CBEAMEBT   GOMPAKT. 

[70  Pac.  286.] 

42~  4''*'' 

45   soil  Bankruptcy  op  Cobporation — Who  May  Sub  fob  Unpaid  Subscbiptions. 

|~42~~422  Under  30  Stat.  U.  S.  505,  f  70,*  which  veflts  in  the  troatee  in  bankruptcy 

1^    19q\  all  property  transferred  by  the  bankrupt  in  fraud  of  creditors,  as  well  as  alt 

~      y*|  rlg^hts  of  action  arising  on  contract,  and  authorizes  the  trustee  to  ayoid  any 

transfer  by  the  bankrupt  of  his  property  which  any  creditor  of  such  bankrupt 
might  have  avoided,  the  trustee  Is  the  only  person  who  can  sue  to  recover  un- 
paid stock  suoBcrlptions  from  the  stockholders  of  an  Oregon  corporation,  for 
in  this  state  such  subscriptions  constitute  an  asset  of  the  corporation,  and 
must  be  proportionately  distributed  among  the  creditors,  which  can  be  done 
only  by  a  trustee. 

From  Multnomah :  Alfred  F.  Sears,  Jr.,  Judge. 

Action  by  Joseph  Falco  against  the  Kaupisch  Creamery  Co. 
and  others.  Plaintiff  appeals  from  an  order  sustaining  a  de- 
murrer to  the  complaint.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr.  Oeorge  W.  P.  Joseph. 

For  respondents  there  was  a  brief  and  an  oral  argument  by 
Mr.  William  T.  Muir. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  an  appeal  from  a  decree  sustaining  a  demurrer  to  the 
complaint  in  a  suit  brought  by  a  creditor  of  an  insolvent  cor- 
poration against  the  stockholders  thereof  to  recover  and  to 
have  applied  to  the  debts  of  the  concern  alleged  unpaid  sub- 
scriptions to  the  capital  stock.  From  the  complaint  it  appears 
that  on  and  prior  to  January  28, 1899,  Julius  C.  Kaupisch  and 
H.  W.  Kaupisch  were  partners,  doing  business  at  Portland, 
under  the  firm  name  of  Kaupisch  Creamery,  with  property  and 
good  will  of  the  value  of  $5,000,  and  no  more;  that  it  was 
agreed  about  that  time  between  them  and  the  defendants  T. 
Rand  and  M.  C.  Banfield  that  they  four  should  cause  the  de- 
fendant corporation  to  be  organized,  with  a  capital  stock  of 
$80,000,  divided  into  1,200  shares,  of  the  par  value  of  $5  each : 

•V.  S.  Comp.  Stat  1001,  p.  3451 ;  1  Fed.  Stat  Ann.  p.  697,  et  m«.  |  70, 

a  (4).  (6).  e. 
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that  Band  and  Banfield  should  purchase  a  one  half  interest  iu 
the  property,  pay  therefor  to  the  Kaupisches  $5,000,  and  that 
immediately  after  the  organization  of  the  corporation  the  prop- 
erty and  good  will  of  the  firm  and  $4,000  of  the  money  to  be 
so  paid  should  be  transferred  to  it,  in  consideration  of  which 
800  shares  of  fully  paid  up  capital  stock,  of  the  par  value  of 
$20,000,  should  be  issued,  400  shares  to  the  Kaupisches  and 
200  each  to  Rand  and  Banfield.  In  pursuance  of  this  agree- 
ment the  corporation  was  organized,  the  Kaupisches  subscribed 
for  400  and  Rand  and  Banfield  for  200  shares  each,  and  imme- 
diately thereafter  the  board  of  directors  adopted  resolutions, 
reciting  that,  in  consideration  of  the  transfer  to  the  corpora- 
tion of  the  property  of  the  partnership,  at  a  valuation  of 
$16,000,  and  $4,000  in  money,  there  should  be  issued  and  de- 
livered to  the  stockholders  fully  paid  up  capital  stock  for  the 
amount  subscribed  by  each,  which  was  done  accordingly.  On 
October  5,  1899,  the  corporation  was  adjudged  a  bankrupt  by 
the  United  States  district  court,  and  a  trustee  appointed,  who 
sold  all  its  property  and  made  a  small  payment  on  the  indebt- 
edness thereof,  and  was  still  in  ofSce  at  the  commencement  of 
this  suit.  The  plaintiff  complains,  and  alleges  that  the  trans- 
action set  out  in  the  complaint,  by  which  it  was  attempted  to 
issue  to  the  stockholders  paid  up  stock,  was  fraudulent  and 
void  as  to  the  creditors,  and  simply  amounted  to  a  payment  by 
the  several  subscribers  on  their  stock  of  an  amount  equal  to  the 
actual  value  of  the  property  transferred  to  the  corporation. 
Assuming  that  the  complaint  states  a  cause  of  suit,  the  single 
question  on  this  appeal  is  whether  it  can  be  maintained  by  a 
creditor,  or  should  have  been  brought  by  the  trustee  in  bank- 
ruptcy. 

Under  the  national  bankrupt  act,  a  trustee  in  bankruptcy  is 
vested  by  operation  of  law  with  all  **  rights  of  action  arising 
upon  contracts"  in  favor  of  the  bankrupt,  and  all  ** property 
transferred  by  him  in  fraud  of  his  creditors,"  and  *'may  avoid 
any  transfer  by  the  bankrupt  of  his  property  which  any  cred- 
itor of  such  bankrupt  might  have  avoided":  30  Stat.  U.  S. 
p.  565,  §  70.    He  is,  therefore,  not  only  an  officer  of  the  court; 
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but  the  representative  of  the  creditors  of  the  estate,  and  as 
such  may  sue  to  set  aside  and  avoid  transfers  and  conveyances 
made  by  the  bankrupt  in  fraud  of  creditors,  although  such 
transfers  and  conveyances  may  be  valid  as  between  the  bank- 
rupt and  his  grantee :  Black,  Bankr.  236 ;  Murray  v.  Becde,  97 
Fed.  567  (3  Am.  Bankr.  R.284,  289) ;  In  re  Woodbury,  98  Fed. 
833  (3  Am.  Bankr.  R.  457,  464).  Now,  under  our  constitution, 
an  unpaid  subscription  to  the  capital  stock  of  a  corporation  is 
not  a  personal  liability  in  favor  of  the  creditors,  nor  is  it  col- 
lateral to  the  obligation  of  the  corporation,  but  is  a  part  of  the 
assets  thereof,  which,  in  case  of  its  insolvency,  the  creditors 
are  entitled  to  have  paid  in  for  their  benefit.  **The  constitu- 
tion of  Oregon,*'  says  Mr.  Chief  Justice  Wapte,  ** created  no 
new  right  in  this  particular ;  it  simply  provided  for  the  preser- 
vation of  an  old  one.  The  liability  under  this  provision  is  not 
to  the  creditors,  but  for  the  indebtedness.  That  is  no  more 
than  the  liability  created  by  the  subscription.  The  subscription 
is  part  of  the  assets  of  the  corporation,  at  least  so  far  as  cred- 
itors are  concerned.  The  liability  of  the  stockholder  to  the 
creditor  is  through  the  corporation,  not  direct.  There  is  no 
privity  of  contract  between  them,  and  the  creditor  has  not  been 
given,  either  by  the  constitution  or  the  statute,  any  new  rem- 
edy for  the  enforcement  of  his  rights.  The  stockholder  is  liable 
to  the  extent  that  the  subscription  represented  by  his  stock 
requires  him  to  contribute  to  the  corporate  funds,  and  when 
sued  for  the  money  he  owes,  it  must  be  in  a  way  to  put  what  he 
pays,  directly  or  indirectly,  into  the  treasury  of  the  corpora- 
tion for  distribution  according  to  law*':  Patterson  v.  Lynde, 
106  U.  S.  519  (1  Sup.  Ct.  432). 

From  this  doctrine  it  necessarily  follows  that  unpaid  subscrip- 
tions to  the  capital  stock  of  a  corporation  pass  like  other  as- 
sets to  the  trustee  in  bankruptcy,  and  he  is  the  only  party  that 
can  bring  an  action  or  proceeding  thereon :  Sanger  v.  Upton, 
91  U.  S.  56 ;  In  re  Crystal  Springs  Bottling  Co,  96  Fed.  945 ; 
Lane  v.  Nickerson,  99  111.  284.  And  it  also  follows  that  any 
fraudulent  act  of  the  corporation  itself,  intended  to  deprive 
the  creditors  of  a  right  to  resort  to  the  unpaid  subscription,  is 
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of  the  same  nature  as  fraudulent  conveyances  of  any  other 
property  of  the  bankrupt,  and  may  be  avoided  at  the  suit  of  a 
trustee:  Sawyer  v.  Hoag,  84  U.  S.  (17  Wall.)  610.  Where  the 
liability  of  a  stockholder  is  in  the  nature  of  a  penalty,  or  per- 
sonal to  the  creditors,  and  not  a  part  of  the  assets  of  the  cor- 
poration, the  action  or  suit  must  be  maintained  by  the  creditor : 
Dutcher  v.  Marine  Nat  Bank,  12  Blatchf .  435  (Fed.  Cas.  No. 
4,203 ) .  But  where,  as  under  our  constitution,  it  forms  a  part  of 
the  corporate  assets,  it  is  only  through  the  instrumentality  of 
the  trustee,  when  the  corporation  has  been  adjudged  a  bank- 
rupt and  the  estate  is  in  process  of  settlement  in  the  bankrupt 
court,  that  the  creditor  can  reach  and  subject  such  assets  to  the 
payment  of  his  debt :  Olenny  v.  Langdcyn,  98  U.  S.  20 ;  Perry 
V.  Games,  86  Mo.  652;  Lane  v.  Nickerson,  99  111.  284;  Blair  v. 
Hanna,  87  Ind.  298.  The  distinction  alluded  to  is  made  in 
Dutcher  v.  Marine  Nat  Bank,  12  Blatchf.  435  (Fed.  Cas.  No. 
4,203),  which  was  an  action  by  an  assignee  in  bankruptcy 
against  the  stockholders  of  a  corporation  to  enforce  a  provision 
of  the  constitution  of  the  State  of  New  York  declaring  that 
such  stockholders  shall  be  individually  liable  for  the  debts  of 
the  corporation  to  the  amount  of  the  stock  held  by  them 
respectively.  It  was  held  that  the  liability  of  a  stockholder  was 
personal  to  the  creditors,  not  a  part  of  the  assets  of  the  bank- 
rupt corporation,  and  did  not  pass  to  the  assignee.  The  court 
said:  ^'It  is  not  like  unpaid  subscriptions  to  the  capital  stock, 
as  in  Sawyer  v.  Hoag,  84  U.  S.  (17  Wall.)  610,  for  the  liability 
of  the  stockholder  there  was  a  liability  to  the  corporation,  and 
passed,  as  such,  to  the  assignee  in  bankruptcy.  It  was  a  fund 
belonging  to  the  corporation  for  all  purposes ;  and  any  act  of 
the  corporation  itself  which  fraudulently  or  inequitably  oper- 
ated to  deprive  the  creditors  thereof  was  properly  held  void. 
In  that  respect,  acts  of  the  corporation  defeating  the  just 
rights  of  creditors  to  have  that  liability  enforced  for  their 
benefit  were  of  the  same  nature  as  fraudulent  conveyances  of 
any  other  property  of  the  bankrupt. "  The  same  principle  was 
applied  in  the  case  of  In  re  Crystal  Springs  Bottling  Ca.  96 
Fed.  945.    That  was  a  suit  by  a  trustee  in  bankruptcy  against 
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stockholders  of  an  insolvent  corporation  to  recover  unpaid  sub- 
scriptions to  the  capital  stock,  and  it  was  contended  as  a  de- 
fense that  the  directors  of  the  corporation  had  incurred  a  per- 
sonal liability  to  the  creditors  by  assenting  to  the  contracting 
of  debts  in  excess  of  two  thirds  of  the  capital  stock  paid  in, 
and  by  paying  dividends  when  the  company  was  insolvent 
But  it  was  held  that  the  statutory  liability  of  the  directors  was 
not  an  asset  of  the  corporation  which  the  trustee  could  enforce, 
and  was  therefore  no  defense  to  the  suit  by  him  to  recover  un- 
paid subscriptions.  It  follows  from  these  views  that  the  decree 
of  the  court  below  must  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 

Argued  23  December,  1902;  decided  26  January.  1003. 

BBANB  V,  BAKEB. 

[71  Pac.  320,1 

Attachment — Execution — Statutes. 

1.  It  aeeme  that  under  B.  &  C.  Comp.,  Section  233,  Bubd.  4,  and  Section  801, 
Bubd.  1,  real  property  Is  levied  upon  under  a  writ  of  execution  In  the  same 
manner  that  similar  property  Is  attached,  and  that  no  actual  notice  to  the 
owner  or  occupant  Ib  now  required. 

PowBB  OF  Court  to  Vacate  Ordbbs  After  the  Term. 

2.  A  court's  Inherent  power  to  vacate  its  orders  or  Judgments  continues  only 
to  the  end  of  the  term  during  which  they  are  rendered;  after  that  It  can  be 
done  only  pursuant  to  the  statute. 

Vacating  Judgment  Order. 

3.  Under  Section  103  of  B.  &  C.  Comp.,  providing  that  the  court  may  at 
any  time  within  a  year  after  notice  thereof  relieve  a  party  from  a  Judgment 
or  order  taken  against  him  through  his  mistake.  Inadvertence,  surprise,  or  ex- 
cusable neglect,  a  Judgment  debtor  may  not,  more  than  a  year  after  the  entry 
of  an  order  confirming  an  execution  sale,  be  relieved  therefrom  simply  because 
he  did  not  know  of  It,  where  his  attorney  had  information  of  all  the  facts,  and 
his  agents  made  no  inquiry  concerning  the  enforcement  of  the  Judgment, 
though  they  well  knew  that  It  had  been  rendered. 

Ratification  of  Acts  of  Agent — Redemption. 

4.  A  principal  who  has  ratified  the  acts  of  his  agent  will  not  be  heard  to 
claim  that  the  agent  acted  without  authority :  for  example,  after  land  sold  on 
execution  has  been  redeemed  by  an  agent  of  the  owner  with  his  funds,  the 
latter,  while  still  retaining  both  the  possession  and  the  redemption  certificates, 
cannot  Insist  that  the  redemption  was  unauthorized. 

From  Multnomah :  Arthur  L.  Frazer,  Judge. 

This  is  an  appeal  from  an  order  vacating  a  sale  under  a  writ 
of  execution.    Plaintiff  is  a  resident  of  Scotland,  but  owns  real 
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estate  in  Portland.  Macmaster  &  Birrell,  of  that  city,  are,  and 
for  many  years  have  been,  his  agents,  having  the  entire  contiol 
and  management  of  his  property  and  business  affairs  therein. 
In  1899  they  employed  Miller  Murdoek,  an  attorney  of  this 
court,  to  commence  an  action  in  the  name  of  their  principal 
against  the  defendants  for  the  use  and  occupation  of  real  prop- 
erty belonging  to  him.  Upon  the  trial  of  the  action  on  Febru- 
ary 6,  1900,  an  involuntary  nonsuit  was  given  against  the 
plaintiff,  and  a  judgment  for  $33  costs.  On  March  6th  an  exe- 
cution was  issued  on  the  judgment,  and  placed  in  the  hands  of 
the  sheriff  for  service,  who,  on  the  16th,  levied  upon  three  lots 
in  the  City  of  Portland  belonging  to  the  plaintiff,  of  the  prob- 
able value  of  $30,000,  by  making  and  filing  with  the  county 
clerk  the  certificate  provided  for  by  Section  301,  B.  &  C.  Comp., 
and  thereafter  advertised  them  for  sale  in  the  manner  provided 
by  law.  On  April  28th,  after  offering  them  separately  at  pub- 
lic auction,  and  receiving  no  bids  therefor,  he  sold  them  en 
masse  to  C.  C.  Palmer,  the  attorney  for  defendants,  for  $42.25 ; 
that  being  the  highest  and  best  bid  offered  therefor.  On  May 
9th  the  sheriff  reported  the  sale  and  proceedings  under  the  writ, 
returning  the  execution  fully  satisfied.  No  objections  having 
been  made  or  filed  to  the  confirmation  of  the  sale,  on  January 
24, 1901,  about  eight  months  after  the  sheriff's  return  had  been 
filed,  it  was  confirmed  on  motion  of  Palmer.  On  December  31, 
1901,  Murdoek,  on  behalf  of  the  plaintiff,  and  in  pursuance  of 
a  previous  notice,  redeemed  the  property,  and  received  from 
the  sheriff  a  certificate  of  redemption.  On  January  24,  1902, 
the  court,  on  its  own  motion,  and  without  notice  to  the  defend- 
ants or  to  the  purchaser,  made  an  order  vacating  and  setting 
aside  the  confirmation  of  the  sale  because  ^*  inadvertently 
made,''  and  that,  **had  all  the  facts  and  circumstances  in  con- 
nection with  the  sale  been  known  *  *  at  the  time  of  said  con- 
firmation, the  said  order  would  not  have  been  made. " 

On  the  7th  of  the  next  month  the  plaintiff  appeared  by  his  at- 
torneys, and  moved  the  court  to  set  aside  and  vacate  the  order 
of  confirmation,  and  for  leave  to  file  objections  to  the  sale  and 
the  coofirmation  thereof,  on  the  ground  that  such  order  **was 


428  Brand  v.  Baker.  [42  Or. 

entered  through  the  inadvertence,  mistake,  and  excusable  neg- 
lect of  plaintiff."  This  motion  was  supported  by  the  affidavits  of 
Macmaster  and  Birrell,  stating,  in  substance,  that  they  are  the 
sole  and  exclusive  agents  of  the  plaintiff,  and  have  entire 
charge  and  control  of  the  management  of  his  property  and 
affairs  in  Portland ;  that,  acting  as  such  agents,  they  employed 
Miller  Murdock,  whom  they  believed,  and  had  reason  to  believe, 
to  be  a  careful  and  capable  attorney,  to  represent  the  plaintiff 
in  said  action ;  that  in  all  matters  and  things  pertaining  thereto 
the  plaintiff"  and  affiants  relied  entirely  upon  Murdock  to  ad- 
vise them  and  properly  to  attend  to  such  matters;  that  Mur- 
dock was  not  the  regularly  retained  legal  adviser  of  the  plain- 
tiff, but  was  employed  for  this  particular  action,  and  no  other ; 
that,  after  the  rendition  of  the  judgment  against  the  plaintiff 
for  costs,  affiants  frequently  requested  Murdock  to  advise  them 
of  the  amount  of  such  judgment,  in  order  that  they,  as  agents 
for  the  plaintiff,  might  pay  it,  and  have  it  satisfied  of  recoi-d ; 
that  Murdock  from  time  to  time  advised  them  that  he  was  ne- 
gotiating with  the  defendant's  attorney,  Mr.  Palmer,  for  the 
settlement  of  the  judgment,  and  that  in  due  course  the  same 
would  be  paid  and  satisfied ;  that,  immediately  after  the  recov- 
ery of  the  judgment,  plaintiff  discharged  Murdock,  and  paid 
him  in  full  for  his  services,  except  that  he  was  authorized  to  ne- 
gotiate with  the  defendants  for  the  settlement  or  compromise 
of  the  judgment  for  costs;  that  plaintiff  employed  other  attor- 
neys, who  prosecuted  the  same  cause  of  action  to  a  successful 
issue ;  that  affiants  are  not  able  to  state  the  reason  why  Mur- 
dock concealed  from  them  and  the  plaintiff  the  true  state  of 
affairs  with  reference  to  such  a  levy  and  sale,  unless  it  was 
on  account  of  having  been  unsuccessful  in  the  action,  and, 
having  incurred  a  large  sum  for  expenses,  he  feared  that  he 
would  be  criticised  adversely  for  permitting  the  further  ex- 
pense of  a  levy  and  sale ;  that  neither  the  plaintiff,  nor  the  affi- 
ants, as  his  agents,  ever  had  any  notice  or  knowledge  that 
execution  had  been  issued  on  the  judgment  until  the  15th  day 
of  January,  1902,  when  they  were  so  notified  by  Palmer,  who 
demanded  of  them  an  accounting  for  all  the  rents  and  profits 
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of  the  real  property  levied  upon  and  sold  from  the  day  of  sale 
until  the  31st  of  December,  1901,  the  day  of  redemption ;  that 
prior  to  such  notice,  and  on  the  30th  of  December,  1901,  they 
delivered  to  Murdock,  who  had  appeared  as  attorney  for  the 
plaintiff  in  the  action,  the  sum  of  $49.80,  for  the  purpose,  as 
they  understood,  of  paying  the  judgment,  but,  without  the 
knowledge  of  the  plaintiff  or  of  the  aflSants,  and  without  au- 
thority to  do  so,  he  redeemed  the  property  from  the  pretended 
sale ;  that  all  of  the  proceedings  in  the  matter  subsequent  to  the 
entryof  judgment  were  had  without  any  actual  notice  or  knowl- 
edge on  the  part  of  the  plaintiff,  or  of  the  affiants,  as  his  agents, 
and  that  notice  of  the  levy  and  sale  was  not  communicated 
to  them  by  Murdock;  that  the  failure  of  the  plaintiff  to  file 
objections  to  the  confirmation  of  the  sale  within  the  time  pro- 
vided by  law  was  due  to  the  lack  of  any  knowledge  by  or  notice 
to  him  or  his  agents  that  the  sale  had  occurred,  and,  if  plaintiff 
or  the  affiants  had  had  knowledge  of  the  levy  or  sale,  the  plain- 
tiff would  have  presented  in  due  course  his  objections  to  the 
confirmation  thereof;  that,  notwithstanding  the  fact  that  the 
affiants,  as  the  sureties  for  Brand  in  the  action  brought  by  him 
against  the  defendants,  had  furnished  and  caused  to  be  filed  an 
undertaking  for  a  writ  of  attachment,  whereby  they  undertook 
and  agreed  to  respond  to  any  judgment  that  might  be  entered 
against  the  plaintiff  and  in  favor  of  the  defendants,  they  were 
not  informed  that  an  execution  had  been  issued  upon  the  judg- 
ment, and  no  demand  was  ever  made  upon  them  by  the  sheriff 
to  pay  the  same ;  that  Palmer  was  the  attorney  for  the  defend- 
ants in  the  action,  and  became  the  purchaser  at  the  sale  under 
the  execution,  and  has  since  brought  a  suit  against  the  affiants 
to  collect  from  them  the  rents  and  profits  upon  the  property 
from  the  day  of  the  alleged  sale  and  purchase  by  him  to  the 
day  of  redemption ;  that  the  amount  of  the  rents  and  profits 
during  such  time  would  amount  to  about  $3,000,  which  affiants 
have  collected,  and  long  since  remitted  to  the  plaintiff;  that, 
unless  the  order  of  confirmation  is  set  aside,  and  plaintiff  is 
permitted  to  file  objections  thereto,  great  hardship  will  be  im- 
posed upon  these  affiants  and  upon  the  plaintiff,  and  that,  in 
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the  opinion  of  affiants,  Murdock  will  be  financially  unable  to 
respond  in  damages  in  case  plaintiff  should  be  compelled  to  pay 
Palmer  the  sum  of  $3,000  for  the  rents,  issues,  and  profits  of 
the  property. 

The  defendants  filed  Palmer's  affidavit  in  opposition  to  the 
motion,  which  shows  that  in  the  record  of  the  action  in  which 
the  judgment  was  recovered  there  is  no  suggestion  that  Mac- 
master  &  Birrell  were  plaintiff's  agents,  or  that  any  one  in  Ore- 
gon represented  him  in  reference  to  his  property,  except  Mur- 
dock, who  verified  the  pleadings  on  the  ground  that  his  client 
was  not  a  resident  of  the  state;  that  in  the  legal  proceedings 
subsequently  commenced  by  Brand  against  one  of  the  defend- 
ants, and  which  were  pending  until  January  10, 1901,  Murdock 
acted  as  Brand's  attorney,  to  the  knowledge  of  Macmaster  & 
Birrell ;  that  Palmer  called  on  Murdock  on  December  12, 1900, 
and  requested  him  to  settle  up  the  matter,  and  Murdock  said 
that  he  had  known  of  the  sale  for  some  time ;  that  later  Mur- 
dock told  him  that  Macmaster  &  Birrell  desired  to  wait  until 
they  obtained  certain  moneys  from  the  sheriff,  and  requested 
that  until  then  no  confirmation  order  be  entered ;  that  Palmer 
applied  for  the  order  of  confirmation,  when  he  ascertained  that 
Murdock,  on  the  16th  of  January,  had  received  money  from  the 
sheriff,  but  neglected  to  apply  it  on  the  judgment;  that  on 
March  14,  1901,  Palmer  again  called  on  Murdock,  and  re- 
quested him  to  close  up  the  matter,  and  Murdock  said  that  he 
had  notice  that  the  order  of  confirmation  had  been  entered; 
that  some  days  later  Murdock  called  on  Palmer,  and  stated  that 
the  plaintiff  was  willing  to  pay  in  settlement  the  amount  of 
the  judgment,  $33,  and  interest,  which  was  refused ;  that  there- 
after, and  on  December  31,  1901,  Murdock,  acting  for  Brand, 
redeemed  the  property,  and  the  sheriff  issued  and  delivered  to 
him  a  certificate  of  redemption ;  that  a  notice  of  the  order  of 
confirmation  was  published  in  the  Daily  Official  Abstract  of 
January  25,  1901,  as  a  part  of  the  proceedings  of  the  circuit 
court  for  the  day  before,  and  that  Macmaster  &  Birrell  were 
subscribers  for  such  paper,  and  it  was  delivered  to  them  on  the 
date  of  its  publication* 
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Upon  these  aflBdavite  the  court,  on  February  12,  1902,  made 
an  order  vacating  and  setting  aside  the  order  of  January  24, 
1901,  confirming  the  sale,  and  granted  leave  to  the  plaintiff  to 
file  objections  to  such  confirmation.  On  the  same  day  plaintiff 
filed  objections  thereto,  because:  (1)  It  did  not  appear  from 
the  sheriff's  return  that  any  attempt  was  made  by  him  to  levy 
upon  personal  property  before  levying  upon  the  real  estate; 
(2)  that  the  notice  of  sale  was  not  given  by  publication  in 
a  newspaper  of  Multnomah  County;  (3)  that  the  levy  was 
grossly  excessive,  and  disproportionate  to  the  amount  of  the 
judgment  upon  which  the  writ  was  issued ;  (4)  that  at  the  time 
of  the  levy  and  sale  the  plaintiff  was  a  naked  trustee  for  the 
beneficial  owner  of  the  property;  (5)  that  Palmer,  the  pur- 
chaser at  the  sale,  had  been  paid  the  full  amount  of  the  orig- 
inal judgment,  with  accrued  costs,  and  was,  therefore,  not  an 
innocent  purchaser.  The  affidavits  of  Macmaster  &  Birrell 
were  filed  in  support  of  these  objections,  stating:  (1)  That  the 
notice  of  sale  was  published  in  the  Hebrew  News,  published  in 
Portland,  and  that  such  paper  was  not  a  newspaper  of  general 
circulation;  (2)  that  the  property  levied  upon  by  the  sheriff 
consisted  of  three  lots  in  the  City  of  Portland,  each  worth  at 
least  the  sum  of  $10,000 ;  (3)  that  the  plaintiff  is  an  oflScial  of 
the  British  Linen  Company  Bank,  and  holds  the  title  to  the 
property  in  trust  for  the  bank;  (4)  that  the  defendants  did 
not  pursue  their  remedy  for  the  collection  of  the  judgment 
promptly,  but  waited  almost  a  year  after  the  sale  before  moving 
for  the  confirmation  thereof.  The  defendants  moved  to  strike 
the  objections,  to  the  confirmation  of  the  sale  and  all  aflSdavits 
and  papers  in  support  thereof  from  the  files,  on  the  ground 
that  they  were  not  filed  within  the  time  allowed  by  law,  and  the 
order  of  the  court  permitting  them  to  be  filed  was  null  and 
void  for  want  of  jurisdiction.  This  motion  was  overruled,  and 
on  February  17,  1902,  all  the  objections  to  the  confirmation  of 
the  sale,  except  the  second,  were  sustained  by  the  court,  the  sale 
was  vacated,  and  an  order  entered  that  no  further  proceedings 
be  had  upon  the  execution.  From  this  order  the  defendants 
appeal.  Reversed. 
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For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr.  Clinton  C.  Palmer. 

For  respondent  there  was  a  brief  over  the  names  of  WiUiam 
D.  Fenton  and  Bronaugh  (6  Bronaugh,  with  an  oral  argument 
by  Mr.  Fenton. 

Mr.  Justice  Bean,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

The  court  approaches  the  examination  of  the  questions 
involved  on  this  appeal  unembarrassed  by  the  consideration 
that  its  decision  will  aflPect  the  title  to  the  land  sold  •under  the 
execution  issued  on  the  judgment  in  favor  of  the  defendants 
and  against  the  plaintiff.  The  redemption,  on  December  31, 
1901,  by  Murdock,  for  and  on  behalf  of  the  plaintiff,  operated 
as  a  termination  of  the  effect  of  the  sale  or  a  payment  and 
satisfaction  of  the  judgment  (B.  &  C.  Comp.  §  250),  so  that 
whatever  conclusion  we  may  reach,  it  will  not  result  in  the  title 
to  real  property  of  the  value  of  $30,000  passing  to  a  purchaser 
at  an  execution  sale  for  $42.  The  possibility  of  such  a  result, 
however,  under  the  law,  without  the  knowledge  of  the  owner 
of  the  property,  would  seem  to  suggest  the  advisability  of  legis- 
lative action. 

1.  Property  is  levied  upon  under  an  execution  in  the  same 
manner  and  with  like  effect  as  similar  property  is  attached: 
B.  &  C.  Comp.  §  233.  Prior  to  1889,  real  property  was  attached 
'*by  leaving  with  the  occupant  thereof,  or,  if  there  be  no  occu- 
pant, in  a  conspicuous  place  thereon,  a  copy  of  the  writ  certi- 
fied by  the  sheriff''  (Hill's  Ann.  Laws,  §  149),  thus,  in  effect, 
actually  seizing  the  property,  and  providing  for  notice  to  the 
owner,  or  some  one  representing  him.  The  legislative  assembly 
of  that  year,  however  (Laws  1899,  p.  231,  §  1),  so  amended 
the  law  that  real  property  is  now  attached  by  delivering  to  the 
clerk  of  the  county  in  which  it  is  situated  a  certificate  contain- 
ing the  title  of  the  cause,  the  names  of  the  parties  to  the  action, 
a  description  of  such  real  property,  and  a  statement  that  the 
same  has  been  attached  at  the  suit  of  the  plaintiff  (B.  &  C. 
Comp.  §  301),  apparently  without  observing  that  such  amend- 
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ment  would  affect  the  manner  of  levying  thereon  under  an  exe- 
cution. It  would,  therefore,  seem  as  if  real  property  may  now 
be  levied  on  under  a  writ  of  execution  without  an  actual  seizure 
of  the  property,  or  notice  to  or  knowledge  of  the  owner,  and,  as 
there  is  no  law  requiring  notice  of  a  motion  for  an  order  con- 
firming the  sale  thereof,  it  is  possible  for  the  real  property  of 
a  judgment  debtor  to  be  sold,  the  sale  confirmed,  and  the  time 
for  redemption  expire,  without  his  knowledge,  unless  from  time 
to  time  he  searches  the  public  records,  or  happens  upon  the  ad- 
vertisement of  the  sale  in  some  obscure  newspaper,  where  such 
advertisements  are  frequently  published,  or  chances  to  see  it 
in  some  place  where  posted  by  the  sheriff.  But  these  are  mat- 
ters for  legislative,  and  not  judicial,  action,  and  so  we  pass  to  a 
consideration  of  the  question  in  hand. 

2.  Nothing  is  claimed  by  the  plaintiff  for  the  order  of  the 
court  made  on  its  own  motion  January  24,  1902,  attempting  to 
vacate  and  set  aside  the  sale.  This  order  was  made  after  the 
expiration  of  the  term  of  court  at  which  the  sale  was  confirmed, 
and  consequently  is  void.  A  court  has  the  inherent  power  to 
vacate  its  judgments  or  orders  at  any  time  during  the  term, 
but  after  that  time  it  can  only  do  so  in  pursuance  of  the  pro- 
visions of  the  statute:  B.  &  C.  Comp.  §  103 ;  Deering  v.  Quivey, 
26  Or.  556  (38  Pac.  710). 

3.  The  motion  of  the  plaintiff,  filed  on  February  7,  1902,  to 
vacate  the  order  of  confirmation,  and  for  leave  to  file  objec- 
tions to  the  same,  is  based  upon  the  section  referred  to  (section 
103),  which  declares  that  the  court  may,  in  its  discretion,  and 
upon  such  terms  as  may  be  just,  at  any  time  within  one  year 
after  notice  thereof,  relieve  a  party  from  judgment,  order,  or 
other  proceeding  taken  against  him  through  his  mistake,  inad- 
vertence, surprise,  or  excusable  neglect.  The  motion  was  not 
made  within  one  ye^r  after  the  order.  The  plaintiff  contends, 
however,  that  it  was  within  time,  because  made  within  one  year 
after  actual  notice  of  such  order  to  his  authorized  agents,  Mac- 
master  &  Birrell.  We  have  no  doubt  that  the  application  for 
the  relief  of  a  party  against  whom  an  order,  judgment,  or  de- 
cree is  taken  through  his  mistake,  surprise,  or  excusable  net?l(»ct 
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may  be  made  within  a  year  after  notice  thereof:  Wkland  v. 
ShiUock,  23  Minn.  227;  Knox  v.  Clifford,  41  Wis.  458;  8ch<h 
backer  v.  Oermantown  F.  M.  Ins,  Co.  59  Wis.  86  (17  N.  W. 
969) ;  Turner  v.  Leathern,  84  Wis.  633  (54  N.  W.  1001).  We 
are  likewise  of  the  opinion  that  the  statute  provides  a  means 
whereby  a  judgment  debtor  may  be  relieved  upon  a  proper 
showing  irom  an  order  confirming  a  sale  of  his  property  under 
an  execution,  where  such  order  is  taken  against  him  through 
his  mistake,  surprise,  or  excusable  neglect ;  but  we  do  not  think 
the  plaintiff  has  brought  himself  within  the  provisions  of  the 
section,  because  the  application  was  not  made  within  the  time 
provided,  and  because  the  order  was  not  taken  against  him 
through  excusable  neglect.  It  appears  from  the  motion  and 
papers  in  support  thereof  that  Murdock,  who  was  retained  by 
plaintiff  in  the  matter  of  the  settlement  or  payment  of  the 
judgment,  had  notice  of  the  sale,  the  confirmation  thereof,  and 
of  all  proceedings  had  therein,  and,  instead  of  filing  objections 
to  the  confirmation  of  the  sale,  or  moving  within  time  for  relief 
from  the  order  of  confirmation,  preferred  to  redeem  the  prop- 
erty. If  he  was  in  fact  the  attorney  for  Brand,  and  authorized 
to  represent  him  in  the  matter,  the  latter  is  bound  by  his 
knowledge,  and  is  himself  chargeable  with  notice  of  the  pro- 
ceedings, and  therefore  the  application  to  be  relieved  therefrom 
was  not  within  time.  Notice  to  an  attorney  is  notice  to  his 
client,  within  the  meaning  of  the  statute,  and  ordinarily  no 
relief  will  be  granted  to  a  party  on  account  of  the  mistake  or 
neglect  of  his  attorney,  unless  it  is  such  as  would  be  excusable 
if  attributable  to  himself:  15  Enc.  PI.  &  Pr.  247;  1  Freeman. 
Judgm.  (4  ed.)  §  112;  Sargent  v.  Kindred,  5  N.  D.  472  (67 
N.  W.  826;  Schohacher  v.  Gemumtown  F.  M.  Ins.  Co.  59  Wis. 
86  (17  N.  W.  969) ;  Jex  v.  Jacob,  7  Abb.  N.  C.  452. 

If,  however,  Murdock  was  not  Brand's  attorney,  but  was 
acting  wholly  without  authority,  as  now  seems  to  be  contended, 
then  his  agents  in  Portland  were  inexcusably  negligent  in  not 
ascertaining  what  steps,  if  any,  had  been  taken  to  enforce  the 
judgment,  and  therefore  the  order  of  confirmation  was  not 
taken  against  the  plaintiff  through  his  excusable  neglect  They 
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knew  that  the  judgment  had  been  rendered,  and  was  not  paid, 
and  they  were  chargeable  with  knowledge  that,  under  the  law. 
an  execution  could  be  issued  thereon,  the  property  of  the  judg- 
ment debtor  seized  and  sold,  and  such  sale  confirmed,  without 
notice  to  them  or  their  principal,  unless  objections  thereto  were 
filed  within  a  certain  time.  The  law  does  not  require  notice  to 
a  judgment  debtor  of  a  proposed  effort  to  collect  the  judgment 
against  him,  nor  of  the  levy  and  sale  of  his  property  under  an 
execution  issued  thereon,  except  by  the  filing  of  the  sheriff's 
certificate  in  the  county  clerk's  office,  and  the  publication  and 
posting  of  notices  of  sale.  While  it  would  no  doubt  have  been 
an  act  of  courtesy  on  the  part  of  the  sheriff  or  the  defendants' 
attorney  to  notify  Macmaster  &  Birrell,  the  plaintiff's  agents 
and  sureties  on  the  attachment  bond,  of  the  issuing  of  execu- 
tion and  the  purpose  to  levy  upon  the  property,  they  were 
under  no  legal  obligation  to  do  so.  It  was  the  duty  of  the 
court,  if  the  proceedings  were  regular,  to  confirm  the  sale  on 
January  24,  1902.  as  there  had  been  no  objections  filed  thereto, 
and  the  time  for  filing  the  same  had  long  since  expired ;  so  that 
this  order  cannot  be  said  to  have  been  taken  against  the  plain- 
tiff through  his  excusable  neglect,  simply  because  he  had  no 
personal  knowledge  thereof.  Mr.  Justice  CortjIss,  in  speaking 
of  the  duty  of  a  judgment  debtor  who  sought  to  set  aside  a  sale 
on  the  ground  of  inadequacy  of  price,  and  that  he  had  no 
knowledge  thereof  until  after  the  time  for  redemption  had  ex- 
pired, said:  ** Under  ordinary  circumstances  he  should  not  be 
heard  to  plead  that  he  was  ignorant  of  the  fact  of  sale.  Kiiow- 
ing  that  there  is  a  judgment  lien  against  his  land,  and  that  the 
creditor  is  under  no  legal  obligation  to  notify  him  of  a  single 
step  connected  with  the  sale  of  his  land  under  the  judgment,  he 
must  be  on  the  alert  to  ascertain  whether  his  land  has  been  or 
is  about  to  be  sold.  Certainly,  it  is  not  a  harsh  rule  which  ex- 
acts of  him  such  diligence,  such  measure  of  business  prudence, 
in  looking  after  his  own  interests,  as  is  involved  in  the  not  diffi- 
cult task  of  discovering  within  a  year  of  the  day  of  sale  that  his 
property  has  been  sold  under  the  judgment,  which  he  knows  is 
a  lien  against  it.    He  can  always  absolutely  protect  himself  by 
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paying  the  judgment;  and,  if  he  does  not  pay  it,  he  at  least 
knows  that  a  sale  may  at  any  time  take  place,  without  his  being 
personally  notified  of  such  fact.  It  is  customary  for  the  sheriff 
to  make  report  of  the  sale,  and  the  law  contemplates  that  an 
order  confirming  such  sale  may  be  entered.  These  papers  are 
ordinarily  made  matters  of  record  about  the  time  of  the  sale, 
and  it  is  an  almost  invariable  custom  to  record  the  certificate  of 
sale  issued  at  the  time  the  sale  is  made.  For  these  reasons  we 
do  not  think  that  the  owner  may  couple  with  mere  inadequacy 
of  price  his  own  inattention  to  his  personal  affairs,  resulting  in 
the  loss  of  the  right  to  redeem,  and  on  this  basis  build  up  an 
exception  to  the  rule  that  inadequacy  of  price  affords  no 
ground  for  relief,  because  the  debtor  might  have  redeemed. 
He  cannot  lose  this  right  of  redemption  through  his  own  want 
of  diligence,  and  then  urge  its  loss  as  a  reason  for  taking  his 
case  out  of  the  rule:  Warren  v.  Stinson,  6  N.  D.  293,  299  (70 
N.W.279). 

So,  in  this  case,  the  plaintiff  and  his  agents,  through  their 
inattention  or  want  of  diligence,  could  not  let  the  time  go  by 
without  any  effort  to  learn  of  the  sale  of  the  property  under 
the  execution,  or  the  confirmation  thereof,  and  then  urge  their 
want  of  notice  as  a  reason  for  applying  a  year  and  a  half  after 
the  sale  for  relief  therefrom,  or  from  the  order  of  confirmation. 
It  does  not  appear  that  they  made  an  examination  of  the  rec- 
ord, or  inquiry  of  any  officer  or  person  who  would  likely  pos- 
sess knowledge  on  the  subject,  but  they  seem  to  have  relied 
entirely  upon  Murdock,  and  therefore  it  is  no  legal  excuse  that 
they  did  not  know  of  such  proceedings.  If  objections  had  been 
filed  to  the  confirmation  of  the  sale,  or  if  the  plaintiff  had 
known  of  the  sale,  and  intended  to  file  such  objections,  but  was 
prevented  from  doing  so  by  accident,  surprise,  or  excusable 
neglect,  or  perhaps,  even,  if  he  had  been  so  prevented  from 
learning  of  the  sale  or  of  the  confirmation  thereof,  there  would 
be  some  ground  for  the  argument  that  he  should  be  entitled  to 
relief  under  the  statute,  if  his  application  was  made  within 
time.  The  statute,  however,  confines  the  relief  to  a  party 
against  whom  a  judgment,  order,  or  other  proceeding  has  been 
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taken  through  his  mistake,  inadvertence,  surprise,  or  excusable 
neglect,  and  a  judgment  or  order  is  not  so  taken  simply  because 
the  party  did  not  know  of  it,  unless  the  law  requires  him  to  be 
notified,  when  the  means  of  knowledge  were  accessible,  and  he 
simply  failed  or  neglected  to  avail  himself  thereof. 

4.  There  is  another  reason  why  the  order  vacating  the  sale 
would  seem  to  be  erroneous,  even  if  the  court  had  jurisdiction 
to  make  it.  The  redemption,  in  December,  1901,  by  Murdock, 
acting  as  the  agent  and  representative  of  the  plaintiff,  termi- 
nated the  effect  of  the  sale  and  restored  the  plaintiff  to  his 
estate:  Cartwright  v.  Savage,  5  Or.  397;  Seitlemire  v.  New- 
some,  10  Or.  446 ;  Flanders  v.  Aumack,  32  Or.  19  (51  Pac.  447, 
67  Am.  St.  Rep.  504.)  It  is  true  the  plaintiff  says  that  the 
redemption  by  Murdock  was  made  without  express  authority 
from  his  authorized  agents ;  but  it  was  made  with  his  money, 
under  general  authority  to  pay  and  satisfy  the  judgment,  the 
certificate  of  redemption  was  issued  to  him,  and  there  is  no 
showing  that  he  ever  repudiated  it.  We  are  therefore  forced  to 
conclude  upon  this  record  that  the  order  of  the  court  below 
vacating  the  confirmation  of  sale  was  erroneous,  and  that  such 
order  must  be  reversed  and  the  application  dismissed. 

Reversed. 
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USLATIYB   JUBISDICTIONB    OF   LAW    AND    EQUITY. 

1.  In  Oregon  courts  of  law  and  equity  have  separate  jurisdictions,  and 
where  there  is  a  law  remedy  an  equitable  proceeding  must  be  dismissed. 

Duty  of  Lifb-Tbnant  to  Pay  Taxes — Payment  by  Remainderman.* 

2.  It  is  the  duty  of  a  life-tenant  to  pay  the  current  taxes  if  the  estate  Is 
snfflcient  for  that  purpose;  and  if  another  is  compelled,  for  his  own  protec- 
tion, to  pay  taxes  which  the  life-tenant  should  have  paid,  he  may  recover  the 
amount  so  expended. 


•Note. — On  this  subject  see  note.  Duty  of  Life  Tenant  to  Pay  Taxes,  32 
L.  B.  A.  744. 

See,  also,  Reversioners  and  Remaindermen,  14  Am.  St.  Rep.  628 ;  and  The 
BflTect  on  Estates  In  Reversion  or  Remainder  of  Tax  Sales  During  the  Exist- 
ence of  a  Life  Estate,  33  L.  R.  A.  688.  Rei^rtbr. 
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Waste  by  Not  Paying  Taxes — Equity  Jubisdiction. 

3.  The  refusal  of  a  life-tenant  to  pay  current  taxes,  although  the  rental 
value  of  the  premises  is  sufficient  for  that  purpose,  and  his  permitting  the 
land  to  be  sold  for  taxes,  constitute  waste,  and,  under  Section  390,  B.  &  C. 
Comp.,  providing  that  the  enforcement  of  a  right  shall  be  by  a  suit  In  equity 
in  all  cases  where  there  Is  not  a  plain  and  adequate  remedy  at  law,  and  may 
be  obtained  In  cases  where  equity  has  been  used  to  exercise  concurrent  Juris- 
diction, equity  has  Jurisdiction  of  a  suit  by  a  remainderman  against  a  life 
tenant  to  recover  taxes  paid  to  prevent  the  sale  of  the  property,  and  to  de- 
clare the  amount  so  paid  a  lien  on  the  life  tenant's  estate,  and  for  the  ap- 
pointment of  a  receiver  to  collect  the  rents  and  pay  future  taxes. 

BuBDBN  OF  Proof. 

4.  A  party  affirmatively  alleging  a  fact  as  a  cause  of  action  or  defense  has 
the  burden  of  proof  In  support  of  his  allegation. 

From  Yamhill :  Henry  H.  Hewitt,  Judge. 

This  is  a  suit  by  C.  H.  Abernethy  and  others  against  Iri 
Orton  to  impress  a  lien  upon  an  interest  in  real  property.  The 
transcript  shows  that  on  January  24,  1891,  the  defendant,  Iri 
Orton,  for  the  expressed  consideration  of  $500,  executed  to  his 
daughter,  Elizabeth  A.  Abernethy,  a  deed  conveying  the  S.  14 
of  the  donation  land  claim  of  John  J.  and  Elmira  J.  Davis,  in 
Yamhill  County,  Oregon— reserving  to  himself,  however,  a  life 
estate  therein— of  which  premises  he  has  at  all  times  since  said 
date  had  the  exclusive  possession.  Mrs.  Abernethy,  on  De- 
cember 31, 1892,  conveyed  her  interest  in  said  land  to  the  plain- 
tiffs, her  sons,  C.  H.  and  Guy  V.  Abernethy,  and  her  daughter, 
Mattie  E.  Eldridge.  The  defendant  having  refused  to  pay 
any  part  of  the  state,  county,  school,  or  road  taxes  levied  upon 
said  real  property,  the  sums  so  levied  were  paid  the  respective 
years  succeeding  the  levy  thereof  as  follows:  By  Mrs.  Aber- 
nethy, July  1, 1892,  $36.38;  and  by  the  plaintiffs,  July  1,  1893, 
$62.45;  April  3,  1894,  $31.35;  July  1,  1895,  $32.05— the  taxes 
of  the  latter  year,  $38.55,  remaining  delinquent  October  7, 
1896,  when  this  suit  was  instituted.  The  complaint,  having  set 
out  the  facts  hereinbefore  stated,  fuii:her  alleges,  in. substance, 
that,  to  prevent  a  sale  of  the  property,  Mrs.  Abernethy  and  the 
plaintiffs  were  compelled  to  pay  said  taxes,  and  that  prior  to 
the  commencement  of  this  suit,  she  assigned  to  plaintiffs  all  her 
interest  in  the  sum  paid  by  her ;  that  plaintiffs  made  demand 
of  defendant  for  the  several  sums  so  paid,  but  he  refused  to 
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comply  therewith,  declaring  that  he  intended  to  let  the  prem- 
ises be  sold  for  the  delinquent  taxes,  and  purchase  the  same  for 
his  own  use,  so  as  to  defeat  their  interest  therein;  that  the 
premises  consist  of  a  productive  farm  worth  about  $5,000,  the 
annual  rental  value  of  which  greatly  exceeds  the  taxes  yearly 
imposed  thereon ;  and  that  plaintiffs  have  no  plain,  adequate 
or  complete  remedy  at  law  for  the  redress  of  their  said  griev- 
ances. The  prayer  is  for  the  recovery  of  the  sums  so  paid, 
with  interest  at  the  rate  of  8  per  cent  per  annum  from  the 
several  dates  of  payment;  that  the  amount  thereof  may  be 
decreed  to  be  a  lien  on  the  defendant's  interest  in  said  land, 
and  that  said  interest  may  be  sold  to  satisfy  the  same; 
that  a  receiver  be  appointed  to  take  charge  of  and  rent 
the  property,  pay  the  taxes  that  may  be  hereafter  imposed 
thereon,  keep  the  premises  in  repair,  and  retain  the  costs  and 
expenses  incurred  by  him,  paying  the  remainder  to  the  defend- 
ant ;  and  for  such  other  and  further  relief  as  to  the  court  may 
seem  just  and  equitable.  A  demurrer,  interposed  on  the 
grounds  that  the  court  did  not  have  jurisdiction  of  the  subject 
matter,  and  that  the  complaint  did  not  state  facts  sufScient  to 
constitute  a  cause  of  suit,  having  been  overruled,  an  answer 
was  filed,  denying  the  material  allegations  of  the  complaint  and 
averring  that  defendant,  in  consideration  of  $500  and  the  pay- 
ment of  all  taxes  that  might  thereafter  be  imposed,  executed 
said  deed  to  his  daughter,  with  the  mutual  understanding  that 
he  was  to  occupy  the  premises  during  his  natural  life,  free 
from  the  payment  of  any  impositions  thereon,  and  that  she  and 
her  successors  in  interest  would  pay  all  such  taxes,  and  that  at 
the  time  she  convyed  her  interest  in  the  property  to  plaintiffs 
they  had  knowledge  of  such  agreement,  acquiesced  therein  and 
agreed  thereto.  The  reply,  having  denied  the  material  allega- 
tions of  new  matter  in  the  answer,  a  trial  was  had,  resulting  in 
a  decree  as  prayed  for  in  the  complaint,  and  defendant  appeals. 

Affirmed. 

For  appellant  there  was  an  oral  argument  and  a  brief  by  Mr. 
John  J.  Speticer  and  Mr.  George  G.  Bingham,  to  this  effect : 
I.  In  this  state  law  and  efjuity  are  separate,  and  equity 
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courts  are  without  jurisdiction  of  matters  as  to  which  courts  of 
law  afford  a  plain,  speedy  and  ade([uate  remedy:  Hill's  Ann. 
Laws,  §  380 ;  Phipps  v.  Kelly,  12  Or.  213  (6  Pac.  707) ;  Love  v. 
Morrill,  19  Or.  545,  549  (24  Pac.  916). 

II.  When  it  is  the  duty  of  the  holder  of  a  life  estate  in  land 
to  pay  a  duly  levied  tax,  and  he  refuses  to  pay  it,  and  the 
remainderman  is  compelled  to  pay  it  to  prevent  a  sale  of  the 
land,  the  person  so  paying  can  maintain  an  action  of  assumpsit 
against  the  life-tenant  to  recover  the  amount  of  the  tax  as 
money  paid  at  the  rei^uest  of  the  life-tenant,  the  request  being 
implied:  2  Greenleaf,  Ev.  (14  ed.),  §  108;  Chitty,  Contracts 
(11  Am.  ed.),  883;  Desty,  Tax'n  (1  ed.),  800;  2  Ency.  PI. 
&  Pr.  pp.  1012  and  1013 ;  Keith  v.  Parish  of  Easton,  21  Pick. 
261,  262 ;  Mas&n  v.  Smith,  131  Mass.  510,  511 ;  Hale  v.  Huse, 
10  Gray,  99, 102 ;  Nicholas  v.  Bucknam,  117  Mass.  491 ;  Sargent 
V.  Currier,  49  N.  H.  310  (6  Am.  Rep.  524) ;  ExaU  v.  Partridge, 
h  T.  R.  308;  Norton  v,  Colgrove,  41  Mich.  544  (3  N.  W.  159) ; 
Hales  V.  Freem4in,  1  B.  &  B.  391 ;  Faster  v.  Ley,  2  Bing.  N.  C. 
268 ;  Bailey  v.  Bussing,  28  Conn.  455,  460 ;  Damson  v.  Linton, 
5  B.  &  Aid.  521 ;  Pownal  v.  Farrand,  6  B.  &  C.  429. 

III.  A  pers(m  who  voluntarily  pays  another's  taxes  cannot 
compel  such  other  person  to  reimburse  him  therefor:  Cooley^ 
Tax'n  (1  ed.),  566,  567;  18  Am.  &  Eng.  Enc.  Law  (1  ed.), 
214;  Montgomery  v.  Cowlitz  County,  14  Wash.  230  (44  Pac. 
259) ;  Hopkins  v.  City  of  Butte,  16  Mont.  103  (40  Pac.  171) ; 
Leigh  Coal  Co,  v.  Brown,  100  Pa.  St.  338. 

IV.  It  is  not  claimed  that  defendant  is  insolvent  or  that  a 
judgment  for  the  unpaid  taxes  cannot  be  collected ;  and  where 
there  is  an  adequate  remedy  at  law  a  receiver  should  not  be 
appointed  in  equity:  High,  Rec.  §§  10,  11;  Sollory  v.  Leaver, 
L.  R.  9  Eq.  22;  Parmly  v.  Tenth  Ward  Bank,  3  Edw.  Ch.  395; 
Corey  v.  Long,  43  How.  Prac.  497 ;  Rice  v.  St.  Paul  &^  Pa>c.  R. 
Co.  24  Minn.  464. 

For  respondents  there  was  an  oral  argument  by  Mr.  James 
McCaiii,  with  a  brief  over  the  name  of  McCain  &  Vinton^  to 
this  effect: 

I.  Where  a  life  estate  exists  in  real  property,  with  the  re- 
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mainder  over,  the  burden  of  taxation  rests  upon  the  life  ten- 
ant: 25  Am.  &  Eng.  Ene.  Law  (1  ed.),  281;  1  Washburn,  Real 
Prop.  p.  96;  Olleman  v.  Kelgor,  52  Iowa,  40  (2  N.  W.  612) ; 
Holcomb  V.  Holcomb,  29  N.  J.  Eq.  600 ;  Cadmus  v.  Combs,  37 
N.  J.  Eq.  264;  Cannon  v.  Barry,  59  Miss.  281 ;  Parker  v.  Bax- 
ter, 2  Gray,  185 ;  Garland  v.  Garland,  73  Me.  97. 

II.  As  remaindermen,  the  plaintiffs  had  such  an  interest  in 
the  realty  in  question  as  entitled  them  to  pay  the  taxes  levied 
and  assessed  against  the  same,  upon  the  life-tenant's  failure  to 
do  so,  and  to  be  subrogated  in  equity  to  the  rights  of  the  county 
to  collect  such  tax:  lAllie  v.  Case,  54  Iowa,  177-182  (6  N.  W. 
254) ;  25  Am.  &  Eng.  Enc.  Law  (1  ed.),  279-280;  Sidenberg  v. 
Ely,  90  N.  Y.  257  (43  Am.  Rep.  163).  And  as  the  defendant 
declared  his  intention  to  continue  in  his  refusal  to  pay  them 
and  to  permit  the  land  to  be  sold  therefor,  the  plaintiffs  need 
not  wait  for  such  taxes  to  become  delinquent  and  expenses 
added  before  making  such  payment. 

Mr.  Chiep  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

1.  It  is  contended  by  defendant's  counsel  that  plaintiffs  had 
a  plain,  speedy,  and  adequate  remedy  at  law  for  the  recovery 
of  the  taxes  paid  by  them,  and,  this  being  so,  a  court  of  equity 
had  no  jurisdiction  of  the  subject-matter,  and  that  the  demur- 
rer interposed  on  that  ground  should  be  sustained.  In  this 
state,  though  the  same  judge  presides  over  courts  of  law  and  of 
equity,  they  are  separate  tribunals ;  and  the  rule  is  settled  by 
repeated  adjudications  that  when  the  right  involved  is  of  such 
a  character  that  a  court  of  law  is  authorized  to  take  cognizance 
of  it  and  to  afford  a  plain,  adequate,  and  complete  remedy,  the 
general  principle  is  that  the  plaintiff  must  enforce  such  right 
at  law:  B.  &  C.  Comp.  §  390;  Phipps  v.  Kelly,  12  Or.  213 
(6  Pac.  707) ;  Ming  Yue  v.  Coos  Bay  R.  Co.  24  Or.  392  (33  Pac. 
641) ;  waits  V.  Crawford,  38  Or.  522  (63  Pac.  985,  64  Pac.  866, 
53L.  R.  A.  904). 

2.  It  is  the  duty  of  the  tenant  for  life  to  keep  the  current 
taxes  paid,  if  the  estate  is  sufficient  for  that  purpose  (25  Am.  & 
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Eng.  Enc.  Law,  1  ed.  281),  and  when  any  other  party,  on  his 
default,  is  compelled  to  pay  such  taxes  to  protect  his  own  inter- 
ests, he  has  a  remedy  over  for  the  recovery  of  the  amount  so 
paid :  Cairns  v.  Chabert,  3  Edw.  Ch.  312 ;  Deradsmes  v.  Derais- 
mes,  72  N.Y.  l^^.Sidenherg  v.  Ely,  90  N.  Y.  257  (43  Am.  Rep. 
163).  *' Where  the  plaintiff,"  says  Mr.  Chitty  in  his  work  on 
Contracts  (volume  2,  11  Am.  ed.  883),  *Ms  compelled  to  pay 
the  defendant's  debt,  in  consequence  of  his  neglect  or  omission 
so  to  do,  the  law  infers  that  the  defendant  requested  the  plain- 
tiff to  make  the  payment  for  him,  and  gives  him  the  action  for 
money  paid.'*  In  Nortmi  v.  Colgrove,  41  Mich.  544  (3  N.  W. 
159),  it  was  held  that  payment  by  a  grantee,  for  his  own  pro- 
tection, of  incumbrances  which  the  grantor  had  bound  himself 
to  pay,  was  compulsory,  and  would  support  an  action  for 
money  paid  to  the  grantor's  use  on  an  implied  promise  to  re- 
pay it.  Mr.  Justice  Cooley,  speaking  for  the  court,  in  decid- 
ing the  case,  says:  **If  the  defendant  was  charged  with  the 
duty  to  make  payment,  but  neglected  to  do  so,  and  plaintiff  was 
compelled  to  pay  for  the  protection  of  his  own  interest,  the  law 
will  imply  a  promise  to  repay. ' ' 

3.  If  neither  Mrs,  Abernethy  nor  the  plaintiffs  agreed  to  pay 
the  taxes,  the  duty  of  discharging  them  would  necessarily  de- 
volve upon  the  defendant,  it  being  admitted  that  the  annual 
rent  of  the  premises  exceeded  the  yearly  taxes ;  but  if  he  made 
default  therein  and  the  plaintiffs  were  compelled  to  pay  them 
in  order  to  protect  their  interests  in  the  premises,  they  could 
recover  the  sums  so  paid  in  an  action  at  law  based  upon  the  de- 
fendant's  request,  which  the  law  would  imply;  and,  if  the  re- 
covery of  the  taxes  so  paid  is  the  only  right  involved,  it  is  quite 
probable  that  plaintiffs  had  a  plain,  adequate,  and  complete 
remedy  at  law.  In  Wade  v.  Malloy,  16  Hun,  226,  it  was  held 
that  where  a  tenant  for  life  of  certain  land  willfully  neglects  to 
pay  the  interest  accruing  upon  a  mortgage  thereon,  to  the  end 
that  the  same  may  be  foreclosed  and  the  land  sold,  and  such 
sale  is  accordingly  had,  an  action  lies  against  the  tenant  for  life 
by  the  remainderman  to  recover  the  damages  he  has  sustained 
by  reason  of  such  neglect.     Mr.  Justice  Dykman,  in  rendering 


Jan.  1903.]  Abernethy  v.  Orton.  443 

the  decision,  says:  '*It  is  a  general  rule,  applicable  to  this 
case,  that,  where  there  is  an  incumbrance  upon  the  whole  land, 
and  there  is  an  estate  in  the  land  for  life,  and  a  remainder  in 
fee,  the  life  tenant  is  bound  to  pay  the  interest  on  the  incum- 
brance during  the  continuance  of  his  estate:  4  Kent,  Comm. 
74,  In  this  case  there  were  no  equities  between  the  parties  pre- 
venting the  application  of  this  general  rule  of  law,  and  it  was  a 
duty  the  defendant  owed  to  the  plaintiff  to  keep  down  the  inter- 
est on  the  mortgage,  as  he  was  under  obligations  to  her  to  com- 
mit and  permit  no  waste  upon  the  premises.  These  duties 
were  imposed  upon  him  by  operation  of  law,  in  the  relation  he 
sustained  toward  the  plaintiff.  He  was  bound  to  see  to  it  that 
he  was  not  guilty  of  waste,  either  voluntary  or  permissive,  and 
he  was  also  bound  to  take  proper  care  to  prevent  deterioration 
and  decay :  Gerard,  Titles,  154,  and  cases  cited.  If  he  was  guilty 
of  any  of  these  forbidden  acts,  he  rendered  himself  liable  to  re- 
spond in  damages.  Waste  is  the  deherison  of  the  remainder- 
man or  reversioner:  Livingston  v.  Reynolds,  26  Wend.  122. 
'Deherjson'  is  defined  to  be  disinheriting,  a  depriving  or  put- 
ting out  of  an  inheritance  (Burrill,  Law  Diet.) ;  and  the  old 
writ  of  waste  called  upon  the  tenant  to  appear  and  show  cause 
why  he  had  committed  waste  and  destruction  in  the  place 
named,  to  the  deherison  of  the  plaintiff:  3  Bl.  Com.  228. 
It  thus  appears  that  any  act  or  omission  of  the  tenant  which 
deprives  the  person  in  remainder  or  reversion  of  the  inher- 
itance is  waste.*'  In  Clark  v.  Middlesworth,  82  Ind.  240,  the 
court,  commenting  upon  the  principle  thus  announced,  said: 
**If,  through  the  failure  of  the  tenant  to  pay  the  taxes,  if  the 
income  of  the  estate  is  sufficient  to  discharge  them,  the  estate  is 
sold  and  conveyed  to  another,  beyond  the  power  of  the  remain- 
derman to  recover  it,  it  is,  as  to  him,  destroyed,  wasted,  and  the 
inheritance  gone ;  and  the  tenant  should  pay  for  the  lot. ' ' 

In  Phelan  v.  Boylan,  25  Wis.  679,  it  was  held  that  a  tenant 
for  life  who  neglects  to  pay  taxes  after  his  tenancy  commences 
is  liable  to  an  action  for  waste;  Mr.  Chief  Justice  Dixon  say- 
ing: **And  in  this  case  the  plaintiffs  might  have  sued  under 
the  statute,  and  obtained  judgment  for  double  the  amount  of 
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damages  found  by  the  jury:  Rev.  St.  c.  143,  §§  1  to  6,  inclu- 
sive. But  in  Cairns  v.  CJiabert,  3  Edw.  Ch.  312,  a  bill  in  equity 
was  sustained  against  the  tenant  for  life  to  restrain  the  disposi- 
tion of  property  and  to  compel  the  tenant  to  keep  down  assess- 
ments and  taxes ;  and  upon  motion  an  order  was  entered  for  the 
appointment  of  a  receiver  of  so  much  of  the  rents  and  income 
of  the  estate  as  should  be  necessary  to  pay  off  the  taxes  in 
arrear,  unless  within  forty  days  from  service  of  a  copy  of  the 
order  the  tenant  should  show  to  the  satisfaction  of  the  master 
that  the  taxes  had  been  paid.  It  would  seem  from  this  that 
the  nonpayment  of  taxes  by  the  tenant  constitutes  substantive 
ground  for  relief  in  equity,  notwithstanding  the  remedy  at  law 
to  recover  damages  for  waste.  And  there  may  be  good  reason 
for  this.  The  remedy  at  law  may  be,  and  no  doubt  is,  inade- 
quate. The  tenant  may  be  insolvent  or  other  circumstances 
exist  rendering  the  judgment  for  damages  of  no  value."  In 
Murch  V.  Smith  Mfg,  Co.  47  N.  J.  Eq.  193  (20  Atl.  213),  it  was 
held  that  if  a  tenant  for  life  refuses  to  keep  down  the  taxes  or 
to  make  repairs  which  he  is  legally  bound  to  do,  a  receiver 
would  be  appointed  to  collect  the  rents  sufScient  in  amount  to 
discharge  the  liabilities  of  the  tenant's  estate  for  which  they 
are  answerable.  In  St.  Paul  Trust  Co.  v.  Mintzer,  65  Minn.  124 
(67  N.  W.  657,  32  L.  R.  A.  756,  60  Am.  St.  Rep.  444),  a  life- 
tenant  in  a  homestead  estate  having  neglected  and  refused  to 
pay  taxes  or  make  repairs  thereon  for  many  years,  in  order  to 
save  the  estate  from  entire  loss  to  the  reversioners  the  taxes 
were  paid  by  the  administrator  with  the  will  annexed,  having 
power  so  to  do  by  the  express  terms  of  the  will ;  and  it  was 
held  by  the  Supreme  Court  of  Minnesota  that  such  adminis- 
trator might  proceed  in  equity  to  have  a  receiver  appointed  to 
take  charge  of  the  premises,  collect  the  income  or  rentals  of 
the  property,  and  apply  the  proceeds  to  the  payment  of  the 
taxes  and  necessary  expense  of  repairs,  and  reimburse  the  ad- 
ministrator for  such  taxes  and  expenses  so  paid,  and  also  pay 
from  such  income  any  unpaid  taxes  or  expense  for  repaii-s 
necessarily  made  to  save  the  property,  and  that,  if  such  rental 
is  insufficient  the  receiver  may,  under  authority  and  direction 
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of  the  trial  court,  proceed  to  sell  the  life  estate  of  the  defend- 
ant in  the  premises,  or  so  much  thereof  as  may  be  sufScient  for 
such  purpose.  • 

The  cases  to  which  attention  has  been  called  proceed  upon 
the  theory  that  the  neglect  or  refusal  of  the  tenant  for  life  to 
pay  the  current  taxes,  whereby  the  interest  of  the  remainder- 
man in  the  premises  is  in  danger  of  being  forfeited,  consti- 
tutes waste  (28  Am.  &  Eng.  Enc.  Law,  1  ed.,  890),  going  to 
the  destruction  of  the  estate,  to  prevent  which  equity  will 
intervene,  and  by  the  appointment  of  a  receiver  subject  the 
rents  and  profits  to  the  payment  of  the  delinquent  taxes.  The 
defendant  having  refused  to  pay  the  current  taxes,  although 
the  rent  received  by  him  was  sufficient  for  that  purpose,  the 
plaintiffs  were  compelled  to  discharge  them  to  protect  their 
interests  in  the  premises;  and  as  such  refusal  constituted 
waste,  jeopardizing  the  estate,  and  tended  to  its  destruction, 
equity  for  that  reason  had  jurisdiction  of  the  subject-matter, 
and  no  error  was  committed  in  overruling  the  demurrer. 

4.  We  think  it  useless  to  quote  from  or  comment  upon  the 
testimony  relating  to  Mrs.  Abemethy's  alleged  agreement  to 
pay  the  taxes,  the  burden  of  proving  which  was  imposed  upon 
the  defendant  under  the  allegations  of  his  answer.  The  deed 
executed  by  him  to  his  daughter  did  not  contain  any  stipulation 
in  respect  to  the  payment  of  taxes,  which  leads  us  to  believe 
that  no  contract  to  that  effect  had  been  consummated ;  other- 
wise it  would  have  been  incorporated  in  the  conveyance.  But, 
however  this  may  be,  a  careful  examination  of  the  testimony 
leads  us  to  conclude  that  the  court  reached  a  proper  conclusion 
upon  this  question. 

Other  errors  are  assigned,  but,  deeming  them  unimportant, 
the  decree  is  affirmed.  AppmMED. 
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HOTCHKISS  V.  YOUNG. 

[71  Pac.  824.1 

COMSTBUCTION   OF   A   GRANT  OF   A   PRIVATE   EASBMBNT. 

1.  A  grant  of  a  priyate  way  to  pass  on  foot  or  with  animals  and  Tehides 
impliedly  carries  the  right  to  construct  a  suitable  roadway  on  the  granted 
premises,  and  to  keep  It  in  repair,  and  to  that  end  to  dig  and  grade  the  soil 
as  may  be  necessary. 

Naturb  of  a  Grant  of  an  Basbubnt. 

2.  A  grant  of  an  easement  carries  such  rights,  and  only  such,  as  are  rea- 
sonably necessary  to  a  fair  use  of  the  premises  conveyed,  in  view  of  the  sur- 
rounding conditions;  as,  a  grant  of  a  private  right  of  way  over  a  space 
whereon  a  ditch  has  been  constructed  conveys  the  ground  for  the  specified 
purpose,  subject  to  the  incumbrance  of  the  water  way,  and  the  grantee  must 
not  unnecessarily  interfere  with  it  In  preparing  the  space  for  his  use. 

Unrbasonable  Usb  of  Easbmbnt. 

3.  Plaintiff  conveyed  to  defendant  a  right  of  way  over  certain  land  along 
which  plaintiff  had  previously  constructed  an  Irrigation  ditch  two  feet  wide. 
Thereafter  defendant  acquired  an  additional  adjoining  strip  from  another 
owner  for  his  right  of  way,  the  whole  being  sixty  feet  wide,  including  the 
ditch.  In  times  of  high  water  the  roadway  would  have  been  orerflowed,  un- 
less raised  above  the  level  of  the  surrounding  land,  and  defendan't  attempted 
to  construct  such  roadway,  about  ten  feet  In  width,  with  culverts,  at  a  grade 
two  feet  higher  than  the  adjoining  land,  including  the  construction  of  croes- 
embankments  at  right  angles  with  the  road,  extending  across  plaintiff's  ditch 
and  entirely  obstructing  it.  Held,  that,  as  such  cross-embankments  were  not 
necessary  to  the  construction  of  a  right  of  way  of  the  width  and  height  con- 
templated, plaintiff  was  entitled  to  restrain  maintenance  thereof. 

From  Harney :  Morton  D.  Clifford,  Judge. 

Suit  by  Hull  Hotehkiss  against  George  W.  Young  to  enjoin 
defendant  from  closing  or  otherwise  interfering  with  an  irri- 
gation ditch.  From  a  decree  in  favor  of  defendant,  plaintiff 
appeals.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  Thornton 
Williams  and  Lionel  R.  Webster,  with  an  oral  argument  by 
Mr,  Webster. 

For  respondent  there  wa«  a  brief  over  the  name  of  Biggs  & 
Biggs,  with  an  oral  argument  by  Mr,  John  W,  Biggs. 

Mr.  Justice  Wolverton  delivered  the  opinion  of  the  court. 

The  plaintiff  is  the  owner  of  the  N.  W.  14  of  section  30, 

township  2  S.,  range  31  E.,  Willamette  Meridian,  in  Harney 
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County,  Oregon,  and  is  also  the  owner  of  a  right  of  way  for  the 
maintenance  of  a  water  ditch  leading  from  Silvies  River  across 
the  northern  part  of  the  N.  E.  i/4  of  said  section  to  a  point 
near  the  northeast  corner  of  his  premises,  for  the  purpose  of 
conveying  water  to  and  upon  such  premises  for  irrigation  and 
use  of  stock.  The  right  of  way  was  conveyed  to  plaintiff  by 
defendant  George  W.  Young  by  deed  of  date  August  24,  1893 ; 
he  being  then  the  owner  of  said  N.  E.  y^  of  section  30.  Con- 
temporaneously therewith,  Hotchkiss  and  wife  executed  and 
delivered  to  Young  a  deed  containing  the  following  recital : 

** Whereas,  the  said  party  of  the  second  part  [Young]  is  the 
owner  of  and  residing  on  the  N.  E.  i/4  of  section  30,  *  *  and 
desirous  of  obtaining  a  right  of  way  from  his  said  premises, 
thence  west  across  the  northern  part  of  the  land  of  the  party 
of  the  first  part  [Hotchkiss]  :  Now.  Therefore,  this  indenture 
witnesseth  that  the  said  party  of  the  first  part,  for  and  in  con- 
sideration *  *  does  hereby  grant,  bargain,  sell  and  confirm 
unto  the  said  party  of  the  second  part,  and  unto  his  heirs  and 
assigns  forever,  a  right  of  way  in  and  over  a  certain  strip  of 
land  along  the  north  line  of  the  northwest  quarter  of  section 
30.  *  *  for  the  said  party  of  the  second  part,  his  heirs  and 
assigns,  and  his  and  their  servants  and  tenants,  at  all  times 
freely  to  pass  and  repass  on  foot,  or  with  horses,  cattle,  wagons, 
carts,  sleighs,  or  other  vehicles  or  carriages  whatsoever,  the 
said  certain  strip  of  land  being  of  the  width  of  thirty  feet,  and 
running  due  east  and  west  and  along  said  north  line  as  afore- 
said." 

In  the  fall  of  1890  there  were  some  negotiations  between  the 
plaintiff  and  defendant  relative  to  a  right  of  way  for  the  water 
ditch  above  alluded  to,  which  were  never  reduced  to  writing, 
but  resulted  in  an  understanding  or  agreement  whereby  plain- 
tiff was  to  have  such  right  of  way  in  consideration  of  a  horse, 
which  he  then  delivered  to  defendant.  Young  denies  that  any 
such  arrangement  was  agreed  to,  or  that  he  ever  agreed  to 
accept  or  did  accept  a  horse  as  a  consideration  for  such  right 
of  way,  while  the  plaintiff  affirms  by  clear  statement  that  such 
an  arrangement  was  fully  consummated.  Young  admits,  how- 
ever, that  the  matter  was  talked  of  between  him  and  the  plain- 
tiff about  the  time  stated,  and  Phil  Smith  testifies  that  Young 
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told  him  in  the  fall  of  1890  that  Hotchkiss  had  given  him 
(Young)  a  horse  for  the  right  of  way,  so  that  there  is  here 
strong  corroboration  of  plaintiff's  contention;  and  we  believe 
that  the  understanding  or  contract  was  arrived  at  as  he  states 
it.  Subsequently  a  disagreement  arose  between  the  parties  as 
to  their  relative  rights  in  the  premises,  and,  defendant  being 
desirous  of  obtaining  a  right  of  way  across  Hotchkiss'  prem- 
ises, they  finally  concluded  the  agreement  by  which  the  deeds 
above  referred  to  were  executed  and  exchanged.  Prior  to  the 
verbal  agreement  a  ditch  had  been  constructed,  extending 
about  halfway  from  Silvies  River  to  the  plaintiff's  premises; 
and  water  had  been  conducted  through  it,  and  flowed  from  it 
over  the  natural  surface  to  and  upon  such  premises. 

This  much  was  accomplished  while  Richards,  the  predeces- 
sor of  plaintiff,  owned  the  land ;  and  plaintiff  began  the  use  of 
the  water  thereon  in  1891,  and  has  been  so  using  it  ever  since. 
In  that  year  the  plaintiff  built  his  north  fence  thirty  feet 
south  of  the  north  line  of  his  land;  a  fence  having  previously 
been  constructed  on  such  north  line  by  one  Levins,  who  was  an 
occupant  of  the  S.  W.  14  of  section  19.  The  reason  for  plain- 
tiff so  constructing  his  fence  was  that  the  county  court  had 
previously  established  a  county  road  sixty  feet  in  width  along 
said  line.  The  road,  however,  was  never  opened  and  was 
allowed  to  lapse.  In  the  spring  of  1892,  plaintiff  constructed 
a  ditch,  perhaps  two  feet  in  width,  and  about  the  same  in 
depth,  along  the  north  side  of  his  north  fence,  and  adjacent 
thereto,  extending  westward  to  within  100  yards  of  where  it 
was  subsequently  deflected  to  the  south ;  being  within  thirty  or 
thirty-five  rods  of  his  northwest  corner.  Previously  there  had 
been  some  furrows  cut  out,  that  served  temporarily  for  con- 
ducting the  water  on  from  that  point.  In  constructing  this 
ditch,  a  levee  a  foot  or  more  higher  than  the  level  of  the  coun- 
try was  made  along  its  south  bank,  by  using  the  earth  exca- 
vated therefrom,  in  connection  with  some  rock  and  boards  at 
the  bottom  of  the  fence.  Willows  have  since  been  planted  and 
are  now  growing  along  this  levee,  which  serve  to  make  it  more 
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substantial  and  durable.  Near  the  northeast  corner  of  plain- 
tiflf 's  land  a  space  of  200  feet  or  more  was  left  open,  and  also 
another  space  of  forty-five  feet  near  the  center,  so  as  to  give 
ample  outlet  in  case  of  high  water.  This  ditch  was  completed 
to  the  point  where  it  now  turns  south  in  the  fall  of  1893,  and 
in  the  fall  of  1894  it  was  fully  completed  throughout  its  entire 
extension  south  for  the  distance  of  a  quarter  of  a  mile  or  more 
upon  plaintiff 's  land.  Water  was  utilized  by  means  of  this 
ditch  during  the  time  of  its  construction,  and,  as  completed,  it 
btHjame  an  important  part  of  plaintiff's  irrigating  system; 
and  the  levee  served  also  for  controlling  the  water  during  the 
flood  season.  Mr.  Young  insists  that  this  ditch  was  not  con- 
structed until  after  he  acquired  his  right  of  way  from  the 
plaintiff;  but  we  are  of  the  opinion  that  the  facts  as  above 
stated  have  been  established  by  a  preponderance  of  the  evi- 
dence, and  that  the  ditch  along  the  northern  line  of  plaintiff's 
fence  existed,  in  the  main,  and  that  water  was  being  conducted 
therein  by  plaintiff  for  irrigating  purposes,  before  he  deeded 
the  right  of  way  to  defendant.  The  plaintiff  testifies  to  this, 
and  his  wife  and  another  witness  (Mr.  Schuyler  Whiting) 
positively  affirm  it,  and  there  is  other  testimony  in  corrobora- 
tion, while  the  defendant's  testimony,  except  as  he  himself 
positively  affirms  that  the  ditch  was  not  then  constructed,  is 
negative  in  character  (that  is,  that  the  ditch  was  not  observed 
by  the  witnesses  produced),  without  positive  statement  that  it 
did  not  then  exist,  so  that  we  are  induced  to  the  conclusion 
above  indicated  upon  this  particular  contention.  # 

These  conditions  existing,  the  defendant  acquired  thirty 
feet  additional  as  a  right  of  way  for  like  purposes  off  the  south 
side  of  the  S.  E.  I/4  of  section  19,  adjacent  to  the  strip  herein- 
before mentioned,  thus  giving  him  sixty  feet,  and  shortly 
prior  to  the  commencement  bf  this  suit  he  entered  upon  the 
construction  of  a  roadway  in  the  center  thereof.  This  he 
attempted  to  do  by  excavating  on  either  side  and  throwing  the 
earth  to  a  grade.  His  plan  of  constfuction  included  the 
throwing  up  of  four  embankments  on  the  north  and  four  on 
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the  south  of  the  road,  opposite  plaintiff's  premises,  at  right 
angles  to  the  grade,  reaching  to  the  outer  margin  of  the  right 
of  way;  those  on  the  south  to  be  extended  across  plaintiff's 
ditch,  and  against  his  levee.  Four  openings  were  also  to  be 
made  in  the  roadbed,  to  permit  the  water  to  pass  from  one 
side  to  the  other.  The  avowed  purpose  of  this  plan  of  im- 
provement was  to  control  the  water  during  the  flood  season,  so 
as  to  prevent  its  washing  away  or  otherwise  impairing  the 
roadbed.  Prom  April  on  to  August  of  each  year,  water  from 
melting  snow  comes  down  from  the  north  in  such  quantities 
as  to  cover  much  of  the  surface  of  the  country,  inundating  the 
right  of  way  throughout  nearly  its  entire  distance,— at  some 
points  to  a  depth  of  from  one  to  two  feet.  The  incline  is  so 
inconsiderable,  however,  that  there  is  but  little  current  at  that 
particular  location ;  and  the  object  was  to  impound  the  water 
along  in  the  excavations,  allowing  it  to  pass  off  gradually,  and 
thus  prevent  its  washing  away  any  part  of  the  grade.  Two  of 
these  embankments  on  the  south  of  the  grade  were  practically 
completed,  and  closed  up  plaintiff's  ditch  entirely;  and  the 
other  two  were  under  way  when  plaintiff  brought  this  suit,  the 
purpose  of  which  is  to  enjoin  defendant  from  closing  or  other- 
wise interfering  with  his  said  ditch,  or  the  levee  upon  its  south 
bank,  which  he  claims  is  imperiled  by  forcing  the  water  against 
it  in  such  a  manner  as  to  overflow  and  break  it  down.  The  de- 
fendant being  successful  in  the  trial  court,  the  plaintiff  is  ap- 
pellant here. 

1.  The  facts  being  resolved  as  thus  indicated,  the  legal  ques- 
tions are  few.  Plaintiff  first  insists  that  his  deed  to  defendant 
gives  him  merely  the  right  and  privilege  of  passing  and  repass- 
ing on  foot,  or  with  horses,  carriages,  or  other  vehicles,  and  is 
not  a  grant  of  the  strip  of  land  described  for  a  right  of  way : 
in  other  words,  that  the  grant  is  limited  to  certain  uses  and 
purposes,  and  not  so  general  in  its  scope  as  to  admit  of  abso- 
lute appropriation  to  general  road  purposes.  The  terms  of 
the  grant  are,  of  course,  controlling  in  all  cases  of  this  nature. 
The  right  to  pass  and  repass  with  carriages  and  other  vehicles 
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necessarily  carries  with  it,  by  implication,  the  rig'ht  to  construct 
a  roadway  adapted  to  the  purpose,  and  to  keep  it  in  suitable 
repair.  The  grant  is  of  a  private,  and  not  a  public,  way ;  and 
the  rights  and  privileges  accorded  must  be  determined  upon 
that  basis,— defined  and  limited  by  the  terms  of  the  grant. 
The  attempt  to  establish  a  county  road  can  be  of  no  avail  at 
this  time,  as  any  right  acquired  by  the  public  through  the  order 
of  the  county  court  directing  a  road  to  be  opened  has  been 
allowed  to  lapse,  and  the  parties  concerned  here  can  therefore 
claim  nothing  by  virtue  of  any  existing  public  right  or  ease- 
ment. Where  the  easement  granted  is  a  right  of  way,  it  ac- 
cords to  the  grantee  the  right  to  use  the  surface  of  the  soil  fur 
the  purpose  of  passing  and  repassing  and  the  incidental  right 
of  properly  fitting  the  surface  for  that  use.  He  may  level, 
gravel,  plow,  pave,  and  even  grade,  and  for  the  latter  purpose 
dig  up  and  use  the  soil  so  as  to  adapt  it  to  the  use  accorded, 
and  to  the  nature  of  the  way  granted  or  reserved :  Washburn, 
Easm.  (2  ed.),*188;  Jones,  Easem.  §  817;  Thompson  v.  Uglow, 
4  Or.  369;  Atkiyis  v.  Bordman,  2  Mete.  (Mass.),  457,  467  (37 
Am.  Dec.  100) ;  McMillan  v.  Cronin,  75  N.  Y.  474. 

2.  Nothing  passes  as  incident  to  such  a  grant,  however,  but 
what  is  reasonable  to  the  fair  enjoyment  thereof, —that  is,  the 
reasonable  and  usual  enjoyment  and  user  of  such  a  privilege ; 
and  the  owner  may  nevertheless  appropriate  his  land  to  such 
purposes  as  he  pleases,  consistent  with  the  rights  of  the 
grantee,  according  to  the  nature  of  his  grant:  Washburn. 
Easem.  (2  ed.),  *189.  Morton,  C.  J.,  says  in  Buniham  v. 
Nevins,  144  Mass.  88  (10  N.  E.  494,  59  Am.  Rep.  61) :  **  These 
general  principles  are  that  a  man  who  owns  land  subject  to  an 
easement  has  the  right  to  use  his  land  in  any  way  which  is  not 
inconsistent  with  the  easement,  but  has  no  right  to  use  it  in  a 
way  which  is  inconsistent  with  the  easement,  and  that  the  ex- 
tent of  the  easement  claimed  must  be  determined  by  the  true 
construction  of  the  grant  or  reservation  by  which  it  is  created, 
aided  by  any  circumstances  surrounding  the  estate  and  the 
parties  which  have  a  legitimate  tendency  to  show  the  intention 
of  the  parties. ' '   The  rights  of  the  respective  parties  to  the  ease- 
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ment  are  therefore  more  or  less  correlative  and  interdependent, 
and  are  to  be  determined  somewhat  by  the  circumstances 
attending  the  grant ;  in  other  words,  it  will  be  construed  in  the 
light  of  the  conditions  existing  at  the  time:  Herman  v.  Eoh- 
crts,  119  N.  Y.  37  (23  N.  E.  442,  7  L.  R.  A.  226,  16  Am.  St. 
Rep.  800). 

Now,  in  the  case  at  bar,  when  the  easement  was  granted  to 
the  defendant  it  was  incumbered  by  the  plaintiff's  ditch,  in 
which  he  was  conducting  water  from  Silvies  River  for  irrigat- 
ing his  premises ;  and  the  grantee  must  be  considered  to  have 
taken  the  grant  subject  to  this  incumbrance,  unless  the  space 
occupied  thereby,  or  the  soil  supporting  it,  is  reasonably  neces- 
sary for  the  construction  of  a  proper  roadway  for  passing  and 
repassing  on  foot,  or  with  carriages  and  other  vehicles. 

3.  It  is  contended  by  the  defendant,  however,  that  it  is  neces- 
sary to  use  the  soil  upon  both  sides  of  his  roadway,  the  entire 
width  of  his  right  of  way,  for  a  depth  of  two  feet,  in  order  to 
construct  it  in  such  a  manner  as  to  put  it  above  high  water  in 
times  of  flood.  But  this  cannot  be  so,  as,  according  to  his  own 
statement,  his  roadway  is  to  be  from  seven  to  eight  or  ten  feet 
in  width  at  the  most,  and  the  height  thereof  above  the  present 
level  is  not  to  exceed  two  feet  at  any  point,  so  that  it  is  plainly 
to  be  seen  that  it  would  not  take  earth  at  the  depth  of  two  feet 
in  what  remains  of  the  sixty-foot  space  to  grade  the  roadway 
to  the  height  named.  Furthermore,  it  is  very  evident  that 
there  will  be  enough  soil,  without  disturbing  the  ditch,  to  con- 
struct it  in  the  manner  desired.  There  is  therefore  but  one 
conclusion  at  which  we  can  reasonably  arrive  regarding  the 
action  of  the  defendant  in  grading  his  roadway,  namely,  that 
he  is  unreasonably  interfering  with  the  reserved  rights  and 
privileges  of  the  plaintiff.  The  plaintiff  has  indicated  by  his 
testimony  that  he  is  perfectly  willing  that  the  defendant 
should  use  the  soil  within  the  right  of  way  to  any  desired  ex- 
tent, so  that  it  does  not  disturb  his  levee  and  prevent  water 
from  flowing  along  the  north  side  of  the  fence,  in  order  that  he 
tnay  be  able  to  control  and  utilize  it  for  irrigation  upon  the 
western  portion  of  his  premises ;  and  it  seems  to  us  that  there 
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is  no  possible  need  of  interfering  with  the  plaintiff's  ditch,  or, 
at  least,  with  the  flow  of  water  in  its  accustomed  way,  in  the 
proper  and  needful  construction  of  defendant's  roadway. 
The  embankments  extended  across  plaintiff's  ditch,  and  those 
that  were  to  be  constructed  are  evidently  unnecessary,  and 
could  be  dispensd  with  without  doing  violence  to  the  terms  of 
the  grant  or  to  the  easement  accorded  by  it.  We  are  therefore 
of  the  opinion  that  the  injunction  should  be  allowed,  and  the 
defendant  restrained  from  interfering  with  the  flow  of  water 
along  and  north  of  plaintiff's  north  fence  as  he  has  been  accus- 
tomed to  have  it  flow.  The  decree  of  the  trial  court  will  be 
reversed,  and  one  entered  here  in  accordance  with  this  opinion. 

Reversed. 


Argued  2  February;  decided  16  February,  1903. 

BAUM  V.  RAINBOW  8MELTINO. 

[71  Pac.  588.] 

Necbssitt  op  Proving  Sionaturbs  to  Wbitinos. 

1.  A  paper  sent  to  one  of  two  persons  for  both  to  sign,  and  which  was  re- 
turned with  the  signatures  of  both.  Is  not  admissible  against  the  other,  his 
signature  not  being  established  as  genuine,  or  shown  to  have  been  made  by 
one  authorized  to  make  It. 

Construction  op  Writing — Parol  Bvidencb. 

2.  A  written  agreement,  "We  do  hereby  give  one  third  Interest  In  mining 
claim  'Rainbow,'  Rainbow  district,"  without  any  aclcnowledgment,  is  not  a 
deed,  a  grant,  or  a  contract  to  convey,  but  is  part  of  an  agreement,  the  rest 
being  in  parol,  and  the  writing  is  not  conclusive  as  to  what  the  agreement 
actually  was. 

From  Douglas :  James  W.  Hamilton,  Judge. 

This  is  an  action  by  J.  H.  Baum  against  the  Rainbow  Min- 
ing, Milling  &  Smelting  Co.  to  recover  an  undivided  one  third 
interest  in  two  certain  quartz  mining  claims,  located  jointly  by 
Robert  W.  Thomason  and  Lawrence  Cantile,  known  as  **  Rain- 
bow Claim  No.  1"  and  '* Rainbow  Claim  No.  2;''  the  latter 
being  an  extension  of  the  former,  and  located  upon  the  Rain- 
bow vein,  a  lode  of  mineral-bearing  rock  in  place,  situated  near 
Drew's  Creek,  a  tributary  to  Elk  Creek,  in  Douglas  County, 
Oregon.     Each  party  claims  the  legal  title,  and  to  have  de- 
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raigned  from  Thomason  and  Cantile.  The  case  proceeded  to 
trial  before  a  jury,  and,  when  the  plaintiff  rested,  the  defend- 
ant moved  for  a  judgment  of  nonsuit ;  and  the  trial  court  hav- 
ing allowed  the  motion,  and  rendered  judgment  dismissing  the 
action,  the  plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argimient  by 
Mr.  Albert  AhraJiam,  to  this  effect: 

I.  Until  January,  1899,  mining  claims  were  not  real  estate 
in  Oregon ;  they  were  rights  resting  upon  possession  only ;  they 
did  not  amount  to  an  interest  in  lands;  they  were  not  within 
the  statute  of  frauds,  and  no  other  conveyance  than  a  transfer 
of  possession  was  necessary  to  pass  them :  Laws,  1898,  p.  18 ; 
Duffy  V.  Mix,  24  Or.  265  (33  Pac.  807) ;  Herron  v.  Eagle  Min. 
Co.  37  Or.  155,  157  (61  Pac.  417) ;  Omar  v.  Sopir,  11  Colo.  380 
(7  Am.  St.  Rep.  246) ;  Table  ML  Tumvel  Co.  v.  Stranahan,  20 
Cal.  198;  Patterson  v.  Keystone  Min.  Co.  23  Cal.  575;  King  v. 
Randiett,  33  Cal.  318 ;  Blodgett  v.  Potod  Co.  34  Cal.  227. 

II.  All  defects  in  the  conveyance  to  Baum  were  cured  by  the 
act  of  1899 :  Laws  1899,  p.  63,  §  1. 

III.  A  ** mining  claim"  may  consist  of  several  locations.  It 
may  be  known  by  a  different  name  than  any  of  those  under 
which  it  was  located.  Parol  or  extrinsic  evidence  is  admissible  to 
explain  what  is  embraced  by  it :  Lindley,  Mines,  §  327 ;  Helni 
y.Chapynan,  66  Cal. 291  (5  Pac. 352) ;  Tredinriick  y.Ked  Cloud 
Min.  Co.  72  Cal.  78,  84  (13  Pac.  152) ;  Malone  v.  Big  Flat  G. 
Min.  Co.  76  Cal.  583  (18  Pac.  772) ;  St.  Louis  Smelt.  Co.  v. 
Kemp,  104  U.  S.  636;  McFeters  v.  Pierson,  15  Colo.  201  (24 
Pac.  1076,  22  Am.  St.  Rep.  388) ;  Northern  Pac.  R.  Co.  v.  San- 
ders, 49  Fed.  129,  135;  In  re  Mackie,  5  L.  D.  199;  Beioick  v. 
Muir,  83  Cal.  368,  372  (23  Pac.  389). 

IV.  When  mining  claims  have  well-known  names,  whether 
they  are  the  names  of  the  claims  as  located  or  names  of  invalid 
locations,  or  popular  names,  the  name  is  a  sufficient  descrip- 
tion, and  extrinsic  evidence  is  admissible  to  explain  what  they 
include:  Berringer  &  Adams,  Mines  (1  ed.),  339,  340;  Phil- 
potts  V.  Bla-sdell,  8  Nev.  61 ;  Weill  v.  Lucerne  Min.  Co.  11  Nev. 
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200;  Lebanon  Mm.  Co.  v.  Consolidated  R,  Min.  Co.  6  Colo, 
was  located.  Parol  or  extrinsic  evidence  is  admissible  to  ex- 
371;  House  v.  Jacksmi,  24  Or.  89  (32  Pac.  1027) ;  Smith  v. 
Shattuck,  12  Or.  362  (7  Pac.  335). 

V.  It  is  not  necessary  to  express  the  consideration  in  a  deed, 
unless  the  granting  words  are  ** bargain  and  sell.'*  Even  then 
the  consideration  may  be  shown  by  extrinsic  evidence,  and 
when  so  shown  it  is  sufficient:  Lambert  v.  Smith,  9  Or.  185; 
Devlin,  Deeds,  §  830;  Boone,  Real  Prop.  (2  ed.),  §  292;  Cun- 
ningham V.  Freeborn,  11  Wend.  248 ;  Jackson  v.  Dillon,  2  Over. 
261;  Wood  V.  Beach,  7  Vt.  522;  Jackson  v.  Pike,  9  Cow.  69; 
Jack  V.  Dougherty,,  3  Watts,  151;  Redfield,  etc.,  Mfg.  Co.  v. 
Dysart,  62  Pa.  St  62. 

VI.  So,  too,  *a  gift'  may  be  good  without  consideration,  be- 
ing in  effect  a  deed  of  feoffment :  Lambert  v.  Smith,  9  Or.  185 ; 
Meyers  v.  Farquharson,  46  Cal.  191. 

For  respondent  there  was  an  oral  argument  by  Mr.  Andrew 
M.  Crawford,  with  a  brief  over  the  names  of  Mr.  Crawford 
and  Commodore  S.  Jackson,  to  this  effect : 

I.  Said  writing  conveyed  no  title  to  plaintiff  and  was  not 
even  a  contract  to  convey,  and  it  was  the  duty  of  the  court  to 
construe  the  same  as  to  its  legal  effect,  and  the  court  did  not 
err  in  so  doing:  Hill's  Ann.  Laws,  §§  3002,  3011 ;  Laws  1898, 
p.  17,  §  7 ;  Hartenberg  v.  Bacon,  33  Cal.  356,  380;  Copper  Hill 
Min.  Co.  V.  Spencer,  25  Cal.  19-26;  Tiedeman,  Real  Prop. 
§§  786,  787,  788. 

II.  The  curative  act  of  1899,  Laws  of  Oregon,  pp.  63,  182, 
does  not  cure  a  failure  to  seal,  nor  dispense  with  consideration 
or  a  sufficient  description,  and  the  legislature  cannot  make 
valid  an  instrument  which  was  void  at  its  execution:  Denny 
V.  McCown,  34  Or.  48  (54  Pac.  952) ;  HilFs  Ann.  Laws,  §§  756, 
781,  785,  subd.  6;  Corbett  v.  Salem  Gaslight  Co.  6  Or.  405-408; 
Johnston  v.  Wadsworth,  24  Or.  494-502  (34  Pac.  13) ;  Tiede- 
man, Real  Prop.  §  808 ;  Oordon  v.  City  of  San  Diego,  101  Cal. 
522  (40  Am.  St.  Rep.  73,  36  Pac.  18) ;  Cooley,  Const.  Lim. 
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p.  457 ;  Suminer  v.  Mitch  elL  29  Pla.  179  (30  Am.  St.  Rep.  106, 
14L.  R.  A.  815,  lOSo.  562). 

III.  Description  in  paper  is  insufficient,  and  same  is  void 
for  uncertainty:  Tiedeman,  Real  Prop.  §  788;  Ferfiand4^z  v. 
Burlesfyti,  110  Cal.  164  (42  Pac.  566,  52  Am.  St  Rep.  75) ;  Peck 
V.  Mallams,  10  N.  Y.  509-532 ;  Barrenger  &  Adams,  Min.  Law, 
339,  et  scq. ;  Devlin,  Deeds,  §  32;  House  v.  Jackson,  24  Or.  89, 
97  (32  Pac.  1027) ;  Willamette  Falls  Locks  Co.  v.  Gordon,  6  Or. 
175. 

IV.  The  law  protects  the  possession  of  a  bon^  fide  purchaser 
for  a  valuable  consideration:  Arnold  v.  Hagerman,  45  N.  J. 
Eq.  186  (14  Am.  St.  Rep.  712,  17  Atl.  93) ;  Evam  v.  Temple- 
ton,  69  Tex.  375  (5  Am.  St.  Rep.  71,  6  S.  W.  843). 

V.  Defendant  had  no  notice,  actual  or  constructive,  and  if 
plaintiff's  Exhibit  1  can  operate  as  a  deed,  it  should  have  been 
recorded  to  give  notice,  and,  not  being  recorded  and  defendant 
having  no  knowledge  thereof,  defendant's  title  cannot  be 
affected  thereby :  Hill 's  Ann.  Laws,  §  3627 ;  Lake  v.  Hancock, 
38  Fla.  53  (56  Am.  St.  Rep.  159,  20  So.  811) ;  Doran  v.  Dazey, 
5  N.  D.  167  (57  Am.  St.  Rep.  550,  64  N.  W.  1023) ;  Smith  v. 
Worster,  59  Kan.  640  (68  Am.  St.  Rep.  385;  54  Pac.  676). 

VI.  When,  assuming  that  all  the  testimony  adduced  by  plain- 
tiff is  true,  the  same  does  not  support  his  issue,  or  would  not 
authorize  a  jury  to  find  a  verdict  for  him,  or  if  the  court  would 
set  it  aside  if  so  found,  as  contrary  to  evidence  in  such  case,  it 
is  the  duty  of  the  court  to  grant  a  nonsuit:  Hill's  Ann.  Laws, 
§§  241,  246;  Kingold  v.  Haven,  1  Cal.  109-115.  Affirmed  and 
approved  in  Dalrymple  v.  Hansen,  1  Cal.  135;  Ensminger  v. 
Mclniyre,  23  Cal.  593;  Masten  v.  Griffing,  33  Cal.  Ill;  Grant 
V.  Baker,  12  Or.  329  (7  Pac.  318) ;  Cogswell  v.  Oregan  cfe  Cal. 
K.  Co.  6  Or.  416-423. 

VII.  There  being  no  record  or  other  evidence  of  plaintiff's 
alleged  interest,  and  no  evidence  that  defendant  had  any 
knowledge  that  plaintiff  claimed  any  interest  whatever,  and 
plaintiff  having  admitted  that  defendant  was  a  purchaser  in 
good  faith,  for  a  valuable  consideration,  and  in  possession  of 
the  premises,  without  notice  of  any  claim  of  plaintiff,  the  mat- 
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ter  became  a  question  of  law  for  the  courts:  HiU's  Ann.  Laws, 
§  3027 ;  Baker  v.  Woodward,  12  Or.  3,  16  (6  Pac.  173) ;  Walker 
V.  Goldmnith,  14  Or.  125,  148  (12  Pac.  537) ;  Manaudas  v. 
Mann,  14  Or.  450-452  (13  Pac.  449) ;  Meacham  v.  Stewart,  19 
Or.  285  (24  Pac.  241) ;  American  Mort,  Co.  v.  Hutchinson,  19 
Or.  334-351  (24  Pac.  515) ;  Riddle  v.  MUler,  19  Or.  468-469 
(23  Pac.  807). 

Mr.  Justice  Wolverton  delivered  the  opinion  of  the  court. 

The  single  question  involved  is,  was  the  trial  court  in  error 
in  granting  the  nonsuit?  To  determine  this  requires  a  brief 
statement  of  the  evidence  adduced  pertinent  to  plaintiff's 
cause :  The  plaintiff  testified  in  substance,  that  he  first  went 
on  the  property  in  November,  1898;  that  he  was  out  looking 
tor  magnesia  ore  and  was  referred  to  Thomason  as  a  competent 
guide ;  that  he  made  arrangements  with  him,  as  such,  to  take 
him  to  the  locality  of  the  deposits;  that  while  on  the  way 
Thomason  took  some  ore  from  his  pocket  and  inquired  of  the 
witness  what  it  was,  and,  being  informed  that  it  was  copper 
ore,  replied,  *  *  I  have  a  little  prospect  over  on  the  other  side  of 
the  mountain, ' '  and  requested  witness  to  examine  it  for  him ; 
that^  after  going  to  the  magnesia  deposits,  they  went  to  the 
copper  prospect ;  that  Thomason  showed  witness  where  he  had 
made  a  little  cut  three  or  four  feet  in  width;  and,  employing 
his  own  language,  the  witness  continued  as  follows:  **He  says, 
'What  do  you  think  of  thatT  and  I  says:  'This  only  shows 
that  there  is  mineral  here.  Can  you  show  me  any  better  show- 
ing than  thatr  and  he  says,  'Yes^'  and  we  went  up  on  the 
croppings,  and  I  saw  there  a  vein  about  sixteen  inches  to 
twenty- four  inches  right  in  casing,-— right  in  place;  and  I  told 
him  that  he  had  probably  a  good  thing  here,  and  he  said  that 
he  did  not  know  what  he  had,  and  would  like  to  know,  and  I 
told  him  that  he  had  a  very  good  prospect,  for  the  showing 
made  so  far.  He  says,  *If  you  want  to  go  into  this  matter, 
you  can  buy  an  interest  in  here  for  about  $300 ;  *  and  I  told  him 
that  that  was  out  of  the  question;  that  I  did  not  have  the 
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money  to  spend  that  way;  and  I  told  him  that  I  thought  I 
could  place  this  before  capital.  *  Well, '-he  says,  *do  you  think 
you  can  do  thatT  and  I  told  him  I  thought  I  could,  *as  you 
have  the  ore  right  there  in  place ; '  and  he  says :  *  If  you  wUl 
place  this  before  capital,  I  will  give  you  a  one  third  interest  in 
the  two  claims.  *  He  says,  *  I  have  got  one,  and  Cantile  has  got 
the  other;  and  I  says:  *That  is  all  right.  I  will  do  the  best  I 
can  to  place  this  before  capital.'  We  talked  there  for  a  while, 
»nd  he  said  he  thought  there  had  ought  to  be  a  little  better 
showing  matle,  and  I  says  that  it  will  take  considerable  money 
to  open  up  this  proposition.  I  says,  *You  know  what  you 
have  got,  as  the  ore  is  right  on  top,  and  if  you  follow  that  right 
down,  and  make  a  little  cut,  you  will  expose  the  face  of  the 
ledge ; '  and  he  said  he  thought  that  was  right,  and,  if  I  was 
able  to  help  out  a  little,  they  could  do  that;  and  I  says,  *What 
can  you  do  with  a  little  money?'  and  he  says,  'What  do  you 
mean  by  a  **  little  money"!'  and  I  says,  *  twenty  dollars.'  He 
says,  *  We  could  run  in  here  twenty  or  thirty  feet  with  twenty 
dollars.'  I  says,  *Do  you  really  mean  that?'  and  he  says, 
*  Yes. '  I  says,  *  If  that  will  help  you  out  any,  I  will  do  that,  so 
as  to  help  you  to  make  a  better  showing ; '  and  this  was  agreed 
on  finally,  there  and  then,  and  we  went  down  to  the  cabin 
again,  and  got  the  horses  and  went  on  down  to  Volzines.  In  the- 
mean  time  he  went  on,  and  says,  *I  will  see  you  at  the  post 
office  down  at  Perdue 's.'  So  he  came  down  there,  and  every- 
thing was  all  right.  I  took  some  samples  right  from  the  crop- 
pings.  I  took  about  thirty-five  pounds,  I  should  judge.  I 
took  that  along  with  me,  and  I  told  him  that  I  would  have 
them  assayed  foV  him,  to  see  how  high  they  would  run  in  cop- 
per. So  we  came  down,  and  I  left  him  at  the  post  office,  and  ho 
said  that  it  would  be  all  right ;  and  then  I  came  down  to  Poi-t- 
land,  and  had  the  samples  assayed,  and  I  think  they  ran  at 
that  time  about  9  per  cent  in  copper.  Those  samples  were 
taken  right  from  the  croppings." 

Witness  further  stated  that  he  had  an  assay  made  of  the  ore 
in  Portland,  and  sent  them  a  certificate  of  its  value;  that  he 
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paid  for  the  assay ;  that  he  did  not  see  Cantile  at  the  time ;  that 
Thomason  did  the  talking ;  and  that  he  received  a  letter  later 
from  them,  wanting  more  money,  whereupon  witness  was  in- 
terrogated and  answered  as  follows :  *  *  Q.  What  arrangements 
did  you  have  with  them  about  putting  up  the  money  t  A.  I 
asked  him  how  much  he  wanted  when  I  was  there,  and  he  said, 
'Twenty  dollars,'  and  I  said,  *A11  right,  I  would  send  him 
that,'  and  I  did;  and  that  was  to  be  used  for  the  purpose  of 
making  a  better  showing,  so  that  I  could  place  it  before  capital. 
Q.  What  agreement  did  you  have  with  them  in  regard  to  this 
sixty-five  dollars?  A.  After  I  came  back  home,  he  wrote  to 
me  and  wanted  more  money,— wanted  something  like  twenty 
dollars,— and  I  sent  that  amount;  and  he  said  when  I  came 
down  I  could  give  him  the  balance,  of  twenty-five  dollars. 
Q.  What  was  to  be  done  with  that  money  ?  A.  That  was  to  be 
used  in  development  work.  I  furnished  this  money  for  the 
expenses  of  the  development  work.  They  were  to  do  the  labor 
themselves  free  of  charge.  Q.  Did  you  ever  agree  with  them 
to  give  them  any  money  for  themselves  ?  A.  No ;  no  money  at 
all.  They  were  to  furnish  their  own  labor.  Q.  When  was  it 
intended  that  you  should  have  this  one  third  interest,— after 
you  sold  the  mine,  or  at  that  time?  A.  At  that  time.  I  was 
to  receive  it  right  on  the  ground.  They  told  me  they  would 
give  me  this  one  third  interest  if  I  would  place  the  property 
before  capital,  and  I  was  to  do  my  best  ^orts  to  place  this 
property ;  and  then,  after  that,  this  question  about  the  money 

came  up, the  question  as  to  what  he  could  do  if  he  had 

twenty  doUars.  Q.  State  what  this  is :  (Witness  was  handed 
paper  marked  *  Plaintiff's  Exhibit  1,'  for  identification.) 
A.  After  I  sent  that  twenty  dollars,  I  thought  I  would  get  an 
agreement  in  writing  from  them.  I  already  had  one  verbally 
right  at  the  mines.  So  I  sat  down  at  one  of  the  hotels  in  Port- 
land and  wrote  this  out,  and  had  them  both  sign  it  and  send  it 
back  to  me.  Q.  Are  you  familiar  with  Thomason 's  signature? 
A.  Yes,  sir;  that  is  Thomason 's  signature.  Q.  Do  you  know 
the  other  signature?     A.  It  is  Cantile 's  name,  but  I  do  not 


460  Baum  V,  Rainbow  Smelting  Co.  [42  Or 

know  whether  he  signed  it  or  not.  Q.  You  received  that  back 
through  the  mails?  A.  Yes,  sir.  *  *  Q.  You  may  state  the 
circumstances  of  your  going  into  possession  of  that  property 
under  that  instrument  after  it  was  signed.  A.  In  March, 
1900, 1  was  in  Sumpter,  and  I  received  a  letter  from  Mr.  Thom- 
ason,  saying  that  he  had  struck  very  rich  ore,  and  wanted  me  to 
come  there.  In  fact,  he  sent  me  a  sample,  which  I  had  assayed 
at  that  time,  and  it  went  17  per  cent.  About  a  week  after  I  re- 
ceived the  letter  I  returned  to  Portland,  and  came  on  down,  and 
arrived  at  the  property  about  the  first  part  of  March,  and  met 
Mr.  Thomason  at  the  Perdue  post  office,  and  we  went  up  to  Mr. 
Furlong's  and  had  lunch;  and  I  asked  him  if  he  had  powder 
and  caps,  and  he  said  he  had  enough  to  put  in  three  or  four 
shots;  and  we  started  up  and  stayed  overnight  in  his  mother's 
house,  and  the  next  morning  we  went  up  and  went  to  the  cabin 
and  made  arrangements  to  stay  there  overnight  (that  is,  the 
cabin  at  the  mines),  and  then  we  went  up  to  the  property. 
Q.  Did  you  go  on  the  property !  A.  Yes,  sir.  Q.  What  did  you 
do  on  the  property?  A.  As  I  stated,  we  took  the  powder  and 
caps  and  tools  along,  and  worked  there.  Q.  Did  you  work 
there?  A.  Yes,  sir;  I  shoveled  out  some  of  the  ore,  and  held 
the  drill  for  a  while.  Q.  What  acts  of  ownership  did  you  exer- 
cise over  it  at  that  time  f  A.  I  exercised  ownership  of  a  one- 
third  interest  in  the  two  claims.  Q.  You  did  work  on  themt 
A.  Yes,  sir ;  I  workfed  there  two  and  a  half  or  three  hours  that 
afternoon,  and  we  got  out  different  samples  of  the  ore.  I 
helped  Mr.  Thomason  there,  and  then,  later  on,  his  brother 
came  up  and  helped,  and  I  was  there  at  the  time.  Q.  In  what 
capacity  were  you  regarded,  as  to  the  title  of  that  property 
while  you  were  there?  A.  I  was  working  there  on  the  prop- 
erty as  an  owner,  and  I  came  there  to  see  the  property,  and  see  . 
if  I  could  recommend  it  to  capital ;  and  at  that  time  it  was  all 
right,  and  he  said  that  I  had  my  interest  in  it.  Q.  What  view 
did  Mr.  Thomason  take  of  it?  A.  We  agreed  right  then  and 
there  that  there  was  enough  work  done  there  to  show  the  pri»p- 
erty  up  to  capital.     Q.  Have  you  ever  abandoned  your  rights 
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there?  A.  No,  sir;  never.  *  *  Q.  Now,  this  mine  mentioned 
in  that  agreement  there,— what  is  the  well-known  name  of  that 
minet  A.  *  Rainbow  mine,'  No.  1  and  2.  Q.  The  language  in 
that  instrument,  *  Rainbow  claim,— what  is  meant  by  *  Rainbow 
claim  t'  A.  Rainbow  No.  1  and  Rainbow  No.  2,— the  two 
claims  that  I  had  an  interest  in. " 

L.  L.  Perdue,  a  witness  for  plaintiff,  testified  that  he  resided 
at  Perdue,  Oregon,  and  was  postmaster  there,  and,  being  inter- 
rogated regarding  the  signatures  to  plaintiff's  Exhibit  1,  he 
replied  that  he  would  not  be  positive  as  to  the  signature  of 
Cantile  thereto  attached ;  that  he  might  have  signed  it,  but  that 
he  was  not  sufficiently  acquainted  with  his  handwriting  to  iden- 
tify it  as  his,  but  recognized  Thomason  's  signature  as  genuine. 
The  paper  marked  **  Exhibit  1,'*  and  introduced  in  evidence,  is 
plaintiff's  alleged  muniment  of  title,  and  is  as  follows : 

**We,  the  undersigned  citizens  of  the' United  States,  resi- 
dents of  Douglas  County,  do  hereby  give  J.  H.  Baum  one  third 
interest  in  mining  claim  Rainbow,  Rainbow  District,  this  18th 
day  of  January,  1899.  R.  W.  Thomason, 

** Witness:  Leon L.  Perdue.  L.  Cantile." 

1.  This  is  all  the  testimony  having  any  material  bearing 
upon  the  question  at  issue,  as  we  understand  the  controversy. 
The  writing  was  admitted  in  evidence  so  far  as  it  purported  to 
be  the  act  of  Thomason,  but  not  as  to  Cantile ;  the  signature  of 
the  latter  not  having  been  established  as  genuine,  nor  shown 
to  have  been  subscribed  by  competent  authority.  An  excep- 
tion was  saved  to  the  ruling  of  the  trial  court  in  this  respect, 
but  we  do  not  deem  it  well  taken.  No  witness  saw  Cantile  sign, 
or  identified  the  signature  to  be  in  his  handwriting,  and  no 
attempt  was  made  to  show  that  his  name  had  been  subscribe<i 
by  another  with  his  authority;  so  that  the  instrument,  what- 
ever may  be  its  legal  effect,  cannot  operate  to  devest  Cantile  of 
any  interest  he  may  have  originally  possessed  in  the  mine. 

2.  But  plaintiff's  counsel,  notwithstanding,  contend  that  the 
writing  is,  in  effect,  a  present  deed  or  grant  of  an  undivided 
one  third  interest  in  both  claims,  and  that  the  description  con- 
tained therein  is  sufficient,  with  the  extraneous  proofs,  to  con- 


462  Baum  v.  Bainbow  Smelting  Co.  [42  Or. 

vey  the  title  to  the  whole,  and,  further,  that  it  is  competent  to 
supply  the  omission  to  express  a  consideration  therein  by  parol 
proof,  and  that  such  as  was  offered  is  quite  sufScient  and  ade- 
quate for  the  purpose  of  validating  the  grant.  Whether  or 
not  the  description  is  such  as  may  be  aided  by  evidence  ali- 
unde, it  is  not  necessary  for  us  to  determine  at  this  time,  and 
we  will  therefore  direct  oiu*  discussion  to  a  consideration  of 
the  nature  of  the  instrument,  in  the  light  of  the  evidence  ad- 
duced. We  are  impressed  with  the  belief  that  it  is  without 
validity  as  a  deed  or  grant,  and  that  it  can  have  no  greater 
effect  than  a  contract  to  convey,  if  it  may  even  be  said  to  be 
effective  for  that  purpose.  As  a  contract  to  convey,  it  is 
manifestly  insufficient  to  support  plaintiff's  action,  because  it 
is  not  such  a  muniment  as  invested  him  with  the  present  legal 
title,  which  is  necessary  for  the  maintenance  of  an  action  at 
law  to  recover  possession  of  real  property.  Thomason  made 
the  proposition  to  plaintiff  to  sell  an  interest  in  the  mine  for 
$300,  which  the  latter  declined  because  he  did  not  have  the 
ready  money,  but  indicated  that  he  thought  he  could  place  it 
** before  capital,"  and  Thomason  replied:  **If  you  will  place 
this  [the  mine]  before  capital,  I  will  give  you  a  one  third  inter- 
est in  the  two  claims. ' '  To  this  plaintiff  answered :  *  *  That  is  all 
right.  I  will  do  the  best  I  can  to  place  this  before  capital." 
Briefly  stated,  this  is  the  substance  of  the  verbal  understand- 
ing to  be  extracted  from  the  evidence,  namely :  The  offer,  on 
the  one  hand,  coupled  with  a  condition,  and  an  acceptance  on 
the  other.  Following  this,  plaintiff  agreed  to  advance  $20, 
not  as  a  consideration,  but  to  help  in  development  work,  so  as 
to  expose  the  ledge  and  make  a  better  showing,  and  thereby 
to  induce  capital  to  take  hold  of  it.  He  took  some  samples  of 
the  ore  away  with  him,  and  on  November  17th  had  an  assay 
made  in  Portland,  reporting  the  result  to  Thomason.  Some 
correspondence  followed,  relative  to  money  for  the  develop- 
ment work;  and  plaintiff  advanced  $20,  and  at  the  same  time 
forwarded  the  writing  in  question  for  the  signatures  of  Thom- 
ason and  Cantile,  probably  intending  to  reduce  to  writing  the 
whole  of  the  verbal  agreement  theretofore  consummated.    This 


Feb.  1903.]     Baum  v.  Rainbow  Smelting  Co.  463 

writing  was  returned  to  plaintiff  in  its  present  condition. 
When  asked  at  what  time  it  was  intended  that  he  should  have 
his  interest,  he  replied :  *  *  At  that  time,  I  was  to  receive  it  right 
on  the  ground.  They  told  me  they  would  give  me  this  one 
third  interest  if  I  would  place  the  property  before  capital,  and 
I  was  to  do  my  best  efforts  to  place  this  property.'* 

Plaintiff  was  not  put  in  possession  at  the  time,  and  makes  no 
claim  to  have  so  entered  in  pursuance  of  the  agreement  until 
some  time  near  the  1st  of  March,  1900,— about  a  year  and  five 
months  after  the  alleged  verbal  understanding  was  had, — at 
which  time,  he  relates,  he  went  upon  the  mine,  and  engaged  in 
work  upon  it  by  shoveling  and  holding  the  drill  two  and  one 
half  or  three  hours,  and  obtained  some  additional  samples, 
which  proved  to  be  much  more  valuable  than  the  first,  assay- 
ing 17  per  cent  in  copper.  According  to  his  statement,  he 
then  worked  upon  the  property  as  owner,  and  counsel  now 
urge  that  he  was  thereby  placed  in  possession.  It  is  not  ques- 
tioned that  defendant  subsequently  excluded  him  therefrom. 
Now,  does  this  disclose  a  consideration  suflBcient  to  uphold  the 
writing  as  a  deed  or  grant  to  a  one  third  interest  in  the  mine  ? 
Although  plaintiff  testified  subsequently  that  he  was  to  use  his 
**best  efforts  to  place  this  property,"  it  was  merely  his  own 
construction  of  the  agreement;  and  we  must,  notwithstand- 
ing, assume  that  he  was  either  to  induce  some  one  or  more  per- 
sons with  capital  to  purchase,  or  to  make  advances  upon  some 
such  consideration  as  an  interest  in  the  mine,  or  to  furnish 
means  for  its  development  and  operation  upon  some  arrange- 
ment whereby  the  owners  would  profit  by  his  services,  and  not 
that  he  was  merely  to  disclose  or  lay  the  fact  before  persons 
possessing  capital  that  Thomason  and  Cantile  had  or  were 
possessed  of  such  and  such  a  mining  prospect  in  copper  ore,  as 
otherwise  we  would  have  a  perfect  exemplification  of  a  reduc- 
iio  ad  absurdutn.  No  person  of  ordinary  understanding  would 
enter  into  any  such  an  arrangement.  Upon  the  other  hand, 
Thomason  and  Cantile 's  performance  depended  upon  plain- 
tiff's observance  of  his  undertaking;  the  word  *'if''  being  em- 
ployed, which  is  always  expressive  of  a  condition.     The  writ- 
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ingy  considering  it  to  have  been  signed  by  both  Thomason  and 
Cantile,  voices  but  one  side  of  the  verbal  understanding,  for 
plaintiff,  referring  to  his  purpose,  said  while  on  the  stand:  **I 
thought  I  would  get  an  agreement  in  writing  from  them.  I 
already  had  one  verbally  right  at  the  mines,  so  I  sat  down  in 
one  of  the  hotels  in  Portland  and  wrote  this  out,  and  had  them 
both  sign  it  and  send  it  back  to  me."  Now,  in  supplying  the 
necessary  consideration,  it  is  developed  that  there  is  indiasolu- 
bly  coupled  therewith  a  condition  upon  which  the  grant  is  de- 
pendent, which  the  plaintiff  has  manifestly  not  performed,  so 
that,  viewing  the  matter  most  favorably  to  him,  he  has  not 
shown  himself  entitled  to  the  legal  estate— much  less  demon- 
strated that  the  alleged  muniment  vested  him  therewith.  If 
such  a  consideration  had  been  set  out  in  the  instrument,  no  one 
would  venture  to  claim  that  it  operated  as  a  present  grant.  It 
would  then  read,  in  effect,  as  it  does  now,  with  this  important 
addition:  ** Provided  the  said  Baum  shall  place  the  mine  'be- 
fore capital.'  ''  The  condition  is  so  coupled  with  the  consid- 
eration that  the  grant  cannot  become  effective  until  it  is  per- 
formed, and  that  it  rests  in  a  verbal  understanding  can  make 
the  writing  no  more  effective  to  convey  a  present  interest  than 
if  it  had  been  fully  set  out  therein.  The  agreement  is  not  a 
specialty,  being  without  a  seal,  and  does  not,  within  itself,  im- 
port a  consideration.  What-ever  possession  plaintiff  may  have 
obtained  was  in  pursuance  thereof,  and  not  as  an  independent 
transaction,  so  that  there  was  no  such  transfer  of  possession  as 
to  vest  plaintiff  with  the  legal  title,  if  it  be  conceded  that  it 
could  have  been  so  vested  at  the  time.  The  testimony  offered 
relative  to  the  consideration  did  not  contradict  in  any  way  the 
terms  of  the  writing,  and  served  only  to  show  what  the  parties 
had  in  mind  when  the  agreement  was  entered  into,  and  to 
prove  the  terms  of  that  part  of  the  understanding  which  was 
not  subsequently  reduced  to  writing;  and  it  was  competent  for 
that  purpose,  as  well  as  to  show  the  precise  nature  of  the  con- 
sideration intended  for  its  support.  These  deductions  are 
borne  out  by  judicial  interpretation:  Ch/jse  v.  Se7m  (Com. 
PL),  13  N.  Y.  Supp.  266;  Rutland  &  B.  R.  Co.  v.  Crocker.  4 
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Blatchf.  179   (Fed.  Cas.  No.  12,176);  Taylor  v.  Dansby,  42 
Mich.  82  (3N.  W.  267). 

We  have  thus  treated  this  case  because  it  is  further  urged 
that,  by  reason  of  the  curative  act  of  the  legislature  of  1899 
(Laws  1899,  p.  63),  this  instrument  became  operative  as  a 
deed,  notwithstanding  the  informality  of  its  execution.  It  fol- 
lows that  the  judgment  of  the  trial  court  should  be  affirmed, 
and  it  is  so  ordered.  Affirmed. 

Decided  11  August,  1902. 

LA  FOLIiETT  i;.  MITCHELL. 

[69  Pac.  910.] 

Inconsistent  Positions  Dubinq  Trial. 

1.  A  party  who  has  alleged  a  certain  thing  to  be  true  cannot  afterward, 
during  that  trial  and  without  an  amendment  of  the  pleadings,  deny  or  ques- 
tion the  truth  of  such  allegation :  For  instance,  where,  in  an  action  by  a 
seller  against  a  buyer  for  breach  of  the  sale  contract,  plaintiff  set  up  as  an 
excuse  for  nonperformance  on  his  part  an  attachment  levied  on  the  goods  by 
defendant,  and  defendant  in  his  answer  alleged  that  the  attachment  writ  was 
placed  in  the  hands  of  a  certain  person,  as  constable,  for  service,  and  that, 
under  defendant's  direction,  such  person  as  constable  levied  on  the  produce, 
defendant  was  thereby  precluded  from  questioning  the  official  character  of 
the  alleged  officer. 

Attachment — Official  Characteb  of  Officbk. 

2.  In  an  action  for  damages  by  a  contract  seller  against  the  purchaser  for 
refusing  to  receive  the  goods  contracted  for,  the  official  character  of  a  person 
who,  at  the  buyer's  instance,  levied  an  attachment  on  the  goods  contracted 
for  sale,  thereby  rendering  the  seller  unable  to  deliver  them,  is  not  material 
to  the  sufficiency  of  such  levy  as  an  excuse  for  nondelivery. 

Attachment — Conclusiveness  of  Officer's  Return  Collaterally. 

3.  In  an  action  for  damages  by  a  contract  seller  against  the  purchaser  for 
refusing  to  receive  the  goods  contracted  to  be  bought,  the  seller  alleging  that 
the  buyer  had  caused  an  attachment  to  be  levied  on  the  property,  whereby  it 
was  taken  from  his  possession  and  he  was  unable  to  deliver  as  he  had  con- 
tracted to  do,  the  return  of  the  officer  is  not  conclusive  as  to  what  was  done 
under  the  attachment,  but  the  actual  facts  may  be  shown  by  parol,  since  the 
validity  of  the  attachment  itself  was  not  in  question. 

Judgment  as  Bstoppel  to  a  Subsequent  Action. 

4.  The  effect  of  a  Judgment  as  an  estoppel  against  the  prosecution  of  a 
second  action  upon  the  same  claim  or  demand,  if  upon  the  merits,  is  an  abso- 
lute bar,  conclusive  not  only  as  to  every  matter  that  was  actually  litigated, 
but  also  as  to  every  matter  that  might  have  been  litigated ;  but  where  the 
second  action,  although  between  the  same  parties,  is  upon  a  different  claim, 
the  prior  Judgment  operates  as  an  estoppel  against  only  those  matters  that 
were  directly  In  Issue :  For  example,  where.  In  an  action  by  a  contract 
buyer  against  the  seller  for  failure  to  deliver  according  to  contract,  the 
seller  made  an  affirmative  defense  that  the  buyer  had  refused  to  receive  the 
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property  when  tendered,  to  his  damage,  a  Judgment  In  defendant's  faror  for 
costs  is  not  a  bar  to  a  subsequent  action  by  the  seller  against  the  contract 
purchaser  for  damages  resulting  from  his  refusai  to  receive  the  property 
when  tendered,  since  the  judgment  for  costs  was  only  an  adjudication  that 
the  buyer  was  not  entitled  to  damages  for  refusal  to  deliver,  and  did  not 
determine  the  rights  of  the  seller  against  the  buyer  growing  out  of  the  latter'i 
refusal  to  receive. 

Res  Judicata — Incgnsistekt  Positions  During  Different  Trials. 

5.  Where,  in  a  damage  action  by  a  buyer  against  a  seller  for  a  breach 
of  the  sale  contract,  consisting  of  an  alleged  repudiation  thereof  before  the 
time  for  delivery  arrived,  defendant  filed  an  affirmative  answer,  setting  up  a 
breach  by  plaintiff  in  refusing  to  receive,  and  Judgment  was  rendered  for  de- 
fendant for  costs,  inconsistency  between  such  answer  and  the  complaint  In  a 
subsequent  action  by  the  seller  against  the  buyer  for  his  refusal  to  receive 
was  no  defense  to  the  second  action,  the  only  question  in  the  former  action 
having  l>een  as  to  repudiation  by  the  seller. 

From  Marion;  James  W.  Hamilton,  Judge. 

This  is  an  action  by  Joseph  W.  La  F'ollett  against  McKinley 
Mitchell  to  recover  damages  for  breach  of  a  contract.  On 
May  17,  1898,  the  plaintiff  and  defendant  entered  into  a  con- 
tract, whereby  the  former  agreed  to  sell  and  deliver  to  the  lat- 
ter by  June  1,  1898,  if  possible,  f .  o.  b.  boat  on  the  Willamette 
River,  all  his  crop  of  potatoes,  which  it  was  supposed  would 
amount  to  from  700  to  900  sacks,  defendant  to  furnish  the 
sacks  and  pay  a  certain  stipulated  price  for  the  potatoes  when 
so  delivered.  Soon  after  making  the  contract,  the  plaintiflF, 
with  five  employes,  entered  upon  its  performance,  sacking  and 
putting  the  potatoes  in  condition  for  delivery.  On  May  27th 
the  defendant  proposed  a  modification  of  the  contract,  so  that 
the  delivery  should  be  made  at  the  plaintiff's  farm,  instead  of 
on  board  the  boat,  to  which  plaintiff  offered  to  consent,  provid- 
ing defendant  would  pay  the  balance  due  before  the  potatoes 
were  removed.  Defendant  refused  to  make  such  payment  and 
notified  the  plaintiff  that  he  would  not  accept  the  potatoes  at 
any  time  or  place,  at  the  same  time  demanding  the  return  of 
the  $20  paid  on  the  purchase  price  and  the  value  of  the  sacks 
he  had  furnished.  Plaintiff  refused  to  return  the  money  so 
advanced  on  the  contract  or  to  pay  for  the  sacks,  but  informed 
the  defendant  that  he  intended  to  comply  with  his  contract  by 
delivering  the  potatoes  at  the  time  and  place  agreed  on.  On 
the  next  day  the  defendant  commenced  an  action  in  a  justice's 
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court  against  the  plaintiff  to  recover  the  money  advanced  un- 
der the  contract,  the  value  of  the  sacks  he  had  furnished  the 
plaintiff,  and  some  other  items  as  damages,  alleging  that  the 
plaintiff  had  violated  the  terms  of  his  contract,  and  had  re- 
fused to  comply  therewith.  At  the  same  time  he  sued  out  a 
writ  of  attachment,  and  on  the  31st  of  May,  in  company  with 
the  acting  constable,  went  to  the  farm  of  the  plaintiff,  who  had 
in  the  mean  time  sacked  and  prepared  for  delivery  all  the  pota- 
toes except  about  seventy-five  sacks,  and  notified  him  that  he 
would  not  take  the  potatoes,  again  demanding  a  return  of  the 
$20  advanced  and  the  price  of  the  sacks.  Plaintiff  refused  to 
comply  with  such  demand,  whereupon  the  defendant  directed 
the  constable  to  seize  and  attach  all  the  potatoes  in  the  field, 
which  was  accordingly  done,  and  they  were  placed  in  the  care 
of  a  keeper.  A  few  days  later,  270  sacks  of  the  potatoes  so 
attached  were  taken  to  Brooks,  where  they  were  later  sold,  as 
perishable  property,  at  10  cents  a  sack;  the  remainder  being 
left  in  the  field,  where  they  subsequently  spoiled.  On  June 
20, 1898,  a  nonsuit  was  taken,  and  the  action  dismissed. 

Thereafter,  on  July  9,  1898,  the  defendant  commenced  an- 
other action  against  the  plaintiff  to  recover  damages  for  an 
alleged  breach  of  the  contract  referred  to.  In  his  complaint, 
after  setting  out  the  contract,  alleging  the  amount  of  money  he 
had  advanced  and  the  value  of  the  sacks  furnished,  he  averred, 
in  substance,  that  on  May  27,  1898,  the  plaintiff  herein  repudi- 
ated the  contract,  and  informed  him  that  he  would  not  deliver 
the  potatoes  as  stipulated,  or  at  all ;  that  upon  such  refusal  he 
demanded  the  return  of  the  $20  and  the  value  of  the  sacks  fur- 
nished, but  plaintiff  refused  to  return  the  money  or  pay  for 
the  sacks ;  that  the  potatoes  were  purchased  for  resale,  and  the 
plaintiff  was  so  informed  at  the  time;  that  by  reason  of  the 
breach  of  the  contract  defendant  had  been  damaged  in  the  sum 
of  $100  as  profits  on  such  contemplated  transaction,  in  addi- 
tion to  the  money  advanced  and  the  value  of  the  sacks  fur- 
nished. The  plaintiff  as  defendant  in  such  action,  for  his  an- 
swer, denied  the  breach  of  the  contract  as  alleged  in  the 
complaint,  and  for  an  affirmative  defense  averred,  in  sub- 
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property  when  tendered,  to  his  damage,  a  Judgment  in  defendant's  favor  for 
C06t8  is  not  a  bar  to  a  subsequent  action  by  the  seller  against  the  contract 
purchaser  for  damages  resulting  from  his  refusal  to  receive  the  property 
when  tendered,  since  the  Judgment  for  costs  was  only  an  adjudication  that 
the  buyer  was  not  entitled  to  damages  for  refusal  to  del  Iyer,  and  did  not 
determine  the  rights  of  the  seller  against  the  buyer  growing  out  of  the  latter'i 
refusal  to  receive. 

Res  Judicata — Inconsistent  Positions  Dubinq  Diffbbent  Triai,s. 

5.  Where,  in  a  damage  action  by  a  buyer  against  a  seller  for  a  breach 
of  the  sale  contract,  consisting  of  an  alleged  repudiation  thereof  before  the 
time  for  delivery  arrived,  defendant  filed  an  affirmative  answer,  setting  up  a 
breach  by  plaintiff  in  refusing  to  receive,  and  Judgment  was  rendered  for  de- 
fendant for  costs,  inconsistency  between  such  answer  and  the  complaint  in  a 
subsequent  action  by  the  seller  against  the  buyer  for  his  refusal  to  receive 
was  no  defense  to  the  second  action,  the  only  question  in  the  former  action 
having  been  as  to  repudiation  by  the  seller. 

From  Marion;  James  W.  Hamilton,  Judge. 

This  is  an  action  by  Joseph  W.  La  Follett  against  McKinley 
Mitchell  to  recover  damages  for  breach  of  a  contract  On 
May  17,  1898,  the  plaintiff  and  defendant  entered  into  a  con- 
tract, whereby  the  former  agreed  to  sell  and  deliver  to  the  lat- 
ter by  June  1,  1898,  if  possible,  f.  o.  b.  boat  on  the  Willamette 
River,  all  his  crop  of  potatoes,  which  it  was  supposed  would 
amount  to  from  700  to  900  sacks,  defendant  to  furnish  the 
sacks  and  pay  a  certain  stipulated  price  for  the  potatoes  when 
so  delivered.  Soon  after  making  the  contract,  the  plaintiff, 
with  five  employes,  entered  upon  its  performance,  sacking  and 
putting  the  potatoes  in  condition  for  delivery.  On  May  27th 
the  defendant  proposed  a  modification  of  the  contract,  so  that 
the  delivery  should  be  made  at  the  plaintiff's  farm,  instead  of 
on  board  the  boat,  to  which  plaintiff  offered  to  consent,  provid- 
ing defendant  would  pay  the  balance  due  before  the  potatoes 
were  removed.  Defendant  refused  to  make  such  payment  and 
notified  the  plaintiff  that  he  would  not  accept  the  potatoes  at 
any  time  or  place,  at  the  same  time  demanding  the  return  of 
the  $20  paid  on  the  purchase  price  and  the  value  of  the  sacks 
he  had  furnished.  Plaintiff  refused  to  return  the  money  so 
advanced  on  the  contract  or  to  pay  for  the  sacks,  but  informed 
the  defendant  that  he  intended  to  comply  with  his  contract  by 
delivering  the  potatoes  at  the  time  and  place  agreed  on.  On 
the  next  day  the  defendant  commenced  an  action  in  a  justice's 
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court  against  the  plaintiff  to  recover  the  money  advanced  un- 
der the  contract,  the  value  of  the  sacks  he  had  furnished  the 
plaintiff,  and  some  other  items  as  damages,  alleging  that  the 
plaintiff  had  violated  the  terms  of  his  contract,  and  had  re- 
fused to  comply  therewith.  At  the  same  time  he  sued  out  a 
writ  of  attachment,  and  on  the  31st  of  May,  in  company  with 
the  acting  constable,  w^ent  to  the  farm  of  the  plaintiff,  who  had 
in  the  mean  time  sacked  and  prepared  for  delivery  all  the  pota- 
toes except  about  seventy-five  sacks,  and  notified  him  that  he 
would  not  take  the  potatoes,  aj^ain  demanding  a  return  of  the 
$20  advanced  and  the  price  of  the  sacks.  Plaintiff  refused  to 
comply  with  such  demand,  whereupon  the  defendant  directed 
the  constable  to  seize  and  attach  all  the  potatoes  in  the  field, 
which  was  accordingly  done,  and  they  were  placed  in  the  care 
of  a  keeper.  A  few  days  later,  270  sacks  of  the  potatoes  so 
attached  were  taken  to  Brooks,  where  they  were  later  sold,  as 
perishable  property,  at  10  cents  a  sack;  the  remainder  being 
left  in  the  field,  where  they  subsequently  spoiled.  On  June 
20,  1898,  a  nonsuit  was  taken,  and  the  action  dismissed. 

Thereafter,  on  July  9,  1898,  the  defendant  commenced  an- 
other action  against  the  plaintiff  to  recover  damages  for  an 
alleged  breach  of  the  contract  referred  to.  In  his  complaint, 
after  setting  out  the  contract,  alleging  the  amount  of  money  he 
had  advanced  and  the  value  of  the  sacks  furnished,  he  averred, 
in  substance,  that  on  May  27,  1898,  the  plaintiff  herein  repudi- 
ated the  contract,  and  informed  him  that  he  would  not  deliver 
the  potatoes  as  stipulated,  or  at  all ;  that  upon  such  refusal  he 
demanded  the  return  of  the  $20  and  the  value  of  the  sacks  fur- 
nished, but  plaintiff  refused  to  return  the  money  or  pay  for 
the  sacks ;  that  the  potatoes  were  purchased  for  resale,  and  the 
plaintiff  was  so  informed  at  the  time;  that  by  reason  of  the 
breach  of  the  contract  defendant  had  been  damaged  in  the  sum 
of  $100  as  profits  on  such  contemplated  transaction,  in  addi- 
tion to  the  money  advanced  and  the  value  of  the  sacks  fur- 
nished. The  plaintiff  as  defendant  in  such  action,  for  his  an- 
swer, denied  the  breach  of  the  contract  as  alleged  in  the 
complaint,  and  for  an  affirmative  defense  averred,  in  sub- 
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stance,  that  on  or  about  the  date  referred  to  the  defendant  pro- 
posed to  take  the  potatoes  at  the  farm,  to  which  he  agreed,  on 
condition  that  the  balance  of  the  purchase  price  should  be  paid 
before  they  were  taken  away,  but  that  defendant  wrongfully 
refused  to  make  such  payment;  and  thereupon  notified  plain- 
tiff that  he  would  not  accept  the  potatoes,  and  absolutely  re- 
fused to  receive  them ;  that  plaintiff  was  then,  and  ever  since 
has  been,  ready  and  willing  to  deliver  the  whole  of  the  pota- 
toes, and  at  that  time  and  place,  and  at  divers  times  thereafter 
and  before  the  commencement  of  the  action,  had  offered  the 
whole  of  them  to  defendant,  and  demanded  payment  of  the 
balance  of  the  purchase  price,  but  that  defendant  wrongfully 
refiLsed  to  accept  or  pay  for  them.  Such  proceedings  were 
thereafter  had  in  the  action  that  a  trial  in  the  circuit  court 
resulted  in  a  verdict  and  judgment  in  favor  of  the  plaintiff  for 
his  costs  and  disbursements,  such  judgment  being  affirmed  on 
appeal  December  24,  1900:  Mitchell  v.  La  Follett,  38  Or.  178 
(63  Pac.  54). 

On  January  29th  following,  the  present  action  was  com- 
menced by  plaintiff  against  the  defendant.  The  complaint, 
after  setting  out  the  terms  of  the  contract  for  the  sale  of  the 
potatoes,  avers,  in  effect,  that  in  pursuance  thereof  the  plain- 
tiff*, prior  to  May  31,  1898,  had  sacked  and  put  up  for  delivery 
all  the  potatoes  mentioned  therein,  except  about  seventy-five 
sacks  thereof,  and  was  then,  and  at  all  times  since  has  been, 
ready  and  willing  to  perform  his  contract  and  deliver  the  pota- 
toes, as  agreed  upon,  but  that  the  defendant  hindered  and  pre- 
vented him  from  so  doing  by  wrongfully  causing  the  potatoes 
to  be  seized  under  a  writ  of  attachment  issued  out  of  the  jus- 
tice's court  in  the  action  brought  by  him  against  the  plaintiff 
on  the  28th  of  May ;  that  under  such  writ  J.  W.  Taylor,  as  con- 
stable, seized  and  held  all  the  potatoes  until  they  had  spoiled 
and  become  unmarketable,  except  the  270  sacks  referred  to, 
and  prays  for  a  judgment  against  the  defendant  for  $372.15 
gjeneral  and  $78.78  special  damages.  The  answer  denies  all 
the  material  allegations  of  the  complaint,  and  by  way  of  estop- 
pel sets  up  the  proceedings  and  judgment  in  the  action  brought 
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by  defendant  against  plaintiff  on  July  9th  to  recover  damages 
for  an  alleged  breach  of  contract.  A  reply  was  filed,  putting 
in  issue  the  material  allegations  of  the  answer,  and  denying 
that  the  judgment  referred  to  is  a  bar  to  this  action.  At  the 
trial  the  plaintiff  introduced  as  evidence  the  records  in  the 
actions  against  him  of  May  28  and  July  9,  1898,  gave  oral  tes- 
timony tending  to  support  the  allegations  of  his  complaint,  and 
rested.  The  defendant  thereupon  moved  for  a  nonsuit,  which, 
being  overruled,  he  introduced  testimony  in  his  defense,  and  at 
the  close  of  all  the  evidence  requested  a  direction  to  the  jury 
to  return  a  verdict  in  his  favor.  This  was  likewise  overruled, 
and  the  cause  submitted,  resulting  in  a  verdict  and  judgment 
in  favor  of  the  plaintiff,  from  which  the  defendant  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Carson  & 
Adams  and  Edward  MendenhM,,  with  an  oral  argument  by 
Mr.  Loving  K.  Adams  and  Mr.  MendenJialL 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  John  Bayyw  and  Mr.  John  A.  Jeffrey. 

Mr.  Justice  Bean,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

The  several  assignments  of  error  may  all  be  disposed  of  by  a 
consideration  of  the  motions  for  a  nonsuit  and  for  a  directed 
verdict.  The  i?rounds  of  these  motions  are:  (1)  That  it  was 
not  shown  that  Taylor,  who  assumed  to  attach  the  potatoes  on 
May  31,  1898,  was  an  officer  authorized  to  serve  a  writ  of  at- 
tachment; (2)  that  his  return  upon  the  writ  is  conclusive  in 
this  action  as  to  the  number  of  bushels  of  potatoes  attached; 
and  (3)  that  the  judgment  in  the  fonner  action  bi^ought  by  the 
defendant  against  the  plaintiff'  on  July  9,  1898,  to  recover 
damages  for  an  alleged  breach  of  the  contract,  is  a  bar  to  this 
action. 

1.  The  first  objection  is  disposed  of  by  the  fact  that  defend- 
ant affirmatively  alleges  in  his  answer  that  the  writ  of  attach- 
ment referred  to  was  placed  in  Taylor's  hands  as  constable  for 
service,  and  that  it  was  in  pursuance  of  his  direction  and  under 
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his  instruction  that  Taylor,  as  such  constable,  levied  upon  and 
took  into  his  possession  270  sacks  of  potatoes  belonging  to  the 
plaintiff.  It  is  thus  affirmatively  asserted  that  Taylor  waa  the 
oflBcer  he  represented  himself  to  be,  and  that,  in  seizing  the 
property  of  the  plaintiff  he  was  acting  under  the  instruction 
and  by  the  direction  of  the  defendant.  The  defendant,  there- 
fore, is  concluded  by  his  answer  to  question  the  official  char- 
acter or  authority  of  Taylor. 

2.  Moreover,  it  is  not  material  whether  Taylor  had  authority 
to  serve  the  writ  of  attachment  or  not.  This  is  an  action  to 
recover  damages  for  breach  of  a  contract,  and  not  for  a  wrong- 
ful attachment.  The  averment  in  the  complaint  that  the  prop- 
erty was  seized  and  attached  at  the  instance  and  by  the  direc- 
tion of  the  defendant,  and  the  proof  in  support  thereof,  were 
for  the  purpose  of  excusing  the  plaintiff's  failure  to  deliver  the 
potatoes  as  stipulated  in  the  contract.  The  allegation  and 
proof  were  material  in  order  to  show  either  a  waiver  by  the  de- 
fendant of  performance  of  this  provision  of  the  contract,  or 
that  by  his  action  and  conduct  he  had  made  it  impossible  for 
the  plaintiff  to  deliver  the  goods  as  agreed  upon. 

3.  Nor  is  the  return  of  the  officer,  as  shown  by  the  record, 
conclusive  between  the  parties  as  to  the  number  of  bushels  at- 
tached. There  are  two  returns  in  the  record,  from  one  of 
which  it  appears  that  the  officer  attached  and  had  in  his  pos- 
session at  Jones'  warehouse  at  Brooks  270  sacks  of  potatoes, 
and  the  balance  were  ''in  the  field  and  sacked;"  and  from  the 
other  that  he  attached  270  sacks,  and  had  them  in  his  posses- 
sion in  the  warehouse  at  Brooks.  So  that,  if  the  question  of 
the  number  of  bushels  attached  was  to  be  determined  from  the 
officer's  return,  its  correct  solution  would  be  difficult.  But,  as 
already  suggested,  the  allegation  and  proof  of  the  attachment 
are  only  for  the  purpose  of  excusing  plaintiff's  failure  to  com- 
ply with  a  condition  precedent  on  his  part.  The  oral  proof 
shows,  or  tends  to  show,  that  the  entire  crop  of  potatoes  was 
seized  by  the  officer,  and  placed  in  the  custody  of  a  keeper,  at 
the  instance  and  by  the  direction  of  the  defendant,  who  was 
present  at  the  time.     This  was  sufficient  for  the  purposes  of 
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this  case,  whether  conforming  to  the  facts  as  stated  in  the  oflS- 
cer's  return  or  not. 

4.  The  next  question  has  reference  to  the  effect  of  the  judg- 
ment in  the  action  brought  by  the  defendant  against  the  plain- 
tiff on  July  9,  1898,  to  recover  damages  for  an  alleged  breach 
of  the  contract  set  out  in  the  complaint  in  the  present  action. 
A  brief  reference  to  the  pleadings  in  the  case  of  Mitchell  v.  La 
Pollett,  38  Or.  178  (63  Pac.  54),  is  necessary  to  an  intelligent 
understanding  of  the  question  involved.  The  complaint,  after 
setting  out  the  agreement,  alleged,  in  substance,  that  on  the 
27th  of  May,  1898,  La  FoUett  repudiated  the  contract,  and 
informed  Mitchell  that  he  would  not  deliver  the  potatoes  as 
stipulated,  or  at  all,  and  '*ever  since  has  and  still  does  refuse  to 
deliver  the  said  potatoes  to  the  plaintiff,  or  any  part  thereof ; '  * 
that  upon  such  refusal  Mitchell  demanded  the  return  of  the 
$20  and  payment  for  the  sacks  furnished,  but  La  Follett  re- 
fused to  pay  the  same,  or  any  part  thereof.  The  answer  de- 
nied the  breach  of  the  contract  as  alleged  in  the  complaint,  and 
for  an  affirmative  defense  averred  that  on  or  about  the  27th  of 
May,  1898,  Mitchell  proposed  to  take  the  potatoes  at  La  Fol- 
lett's  farm,  where  they  were  situated,  and  La  Follett  agreed  to 
so  deliver  them,  provided  Mitchell  would  pay  the  balance  due 
before  their  removal,  which  he  refused  to  do,  and  then  and 
there  notified  La  Follett  that  he  would  not  accept  the  potatoes 
at  any  time  or  .place,  and  absolutely  refused  to  receive  them,  or 
to  pay  the  balance  of  the  purchase  price,  although  La  Follett 
was  then,  is  now,  and  ever  since  has  been,  ready  and  willing  to 
deliver  them,  and  at  divers  times  thereafter  and  before  the 
commencement  of  the  action,  offered  and  tendered  to  Mitchell 
the  whole  of  the  potatoes,  sacks,  and  twine ;  that  La  Follett  had 
duly  and  fully  performed  and  offered  to  perform  all  the  con- 
ditions and  provisions  of  the  contract  on  his  part.  There  is  no 
dispute  under  the  authorities  as  to  the  rule  of  law  that  an  issue 
once  determined  in  a  court  of  competent  jurisdiction  cannot  be 
again  litigated  between  the  same  parties.  But  there  is  a  dif- 
ference, sometimes  overlooked,  between  th^  eirect  of  a  jud^r- 
ment  as  a  bar  or  estoppel  ao^ainst  the  prosecution  of  a  second 
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action  upon  the  same  claim  or  demand  and  its  effect  as  an 
estoppel  in  another  action  between  the  same  parties  upon  a  dif- 
ferent claim  or  demand.  In  the  former  case  the  judgment,  if 
upon  the  merits,  is  an  absolute  bar,  and  concludes  the  parties 
and  their  privies,  not  only  as  to  every  matter  that  waa  actually 
litigated,  but  as  to  any  other  that  might  have  been  litigated. 
Where,  however,  the  action,  although  between  the  same  parties, 
is  upon  a  different  claim  or  demand,  the  judgment  in  the  prior 
action  operates  as  a  bar  or  estoppel  only  as  to  those  mattei-s 
directly  in  issue,  and  not  those  collaterally  litigated.  This  dis- 
tinction is  pointed  out  by  Mr.  Justice  Field  with  his  usual 
clearness,  in  Cromwell  v.  Sac  County,  94  U.  S.  351,  and  was 
applied  by  this  court  in  Olenn  v.  Savage,  14  Or.  567  (13  Pac. 
442),  and  Applegate  v.  Dowell,  15  Or.  513,  522  (16  Pac.  651). 
Before,  therefore,  the  judgment  in  Mitchell  v.  La  Follett,  38 
Or.  178  (63  Pac.  54),  can  be  invoked  as  a  bar  to  this  action,  it 
must  appear  that  the  question  now  in  issue  was  directly  in- 
volved in  that  case  and  determined  therein.  Within  the  mean- 
ing of  the  rule  relied  upon,  a  fact  or  matter  in  issue  is  said  to 
be  **that  upon  which  the  plaintiff  proceeds  by  his  action  and 
which  the  defendant  controverts  in  his  pleadings":  Garwood 
v.  Garwood,  29  Gal.  514;  King  v.  iJhase,  15  N.  H.  9  (41  Am. 
Dec.  675).  Now,  in  the  former  action  Mitchell  proceeded  and 
based  his  right  to  recover  upon  an  alleged  breach  of  the  con- 
tract by  La  Follett  on  the  27th  of  May.  That  was  the  material 
allegation  in  the  complaint,  which  the  latter  controverted  by 
his  answer,  and  was  the  subject  of  inquiry  before  the  court  and 
jury.  If  the  finding  and  judgment  had  been  in  favor  of 
Mitchell,  La  Follett  would  be  estopped  from  alleging  in  this 
action  anything  to  the  contrary ;  but,  as  the  action  resulted  in  a 
final  judgment  in  favor  of  La  Follett,  it  constituted  an  adjudi- 
cation that  there  had  been  no  breach  of  tlie  contract  on  his 
part,  but  did  not  determine  that  Mitchell  himself  had  not  vio- 
lated the  terms  and  conditions  thereof.  That  question  was  not 
involved  in  the  former  controversy,  and  the  judgment  therein 
is  no  bar  to  this  action.  The  plaintiff  was  not  obliged  to  set  up 
in  the  former  action  a  breach  of  the  contract  by  the  defendant, 
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for  the  purpose  of  recovering  damages  therefor:  Freeman, 
Judgm.  (3  ed.),  §§  227,  228.  And,  as  said  by  Mr.  Justice  Field 
in  Cromwell  v.  Sac  County ,  94  U.  S.  351,  *  *  It  is  not  believed 
that  there  are  any  cases  going  to  the  extent  that,  because  in  the 
prior  action  a  different  question  from  that  actually  determined 
might  have  arisen  and  been  litigated,  therefore  such  possible 
question  is  to  be  considered  as  excluded  from  consideration  in 
a  second  action  between  the  same  parties  on  a  different  de- 
mand, although  loose  remarks  looking  in  that  direction  may  be 
found  in  some  opinions.  On  principle,  a  point  not  in  litigation 
in  one  action  cannot  be  received  as  conclusively  settled  in  any 
subsequent  action  upon  a  different  cause  because  it  might  have 
been  determined  in  the  first  action.''  So  we  conclude  that  the 
judgment  in  the  former  action  between  the  same  parties  to  this 
record  is  in  no  way  a  bar  to  this,  because  the  point  now  in  con- 
troversy was  neither  involved  nor  litigated  there. 

5.  It  is  insisted,  however,  that  the  position  assumed  by  the 
plaintiff  in  the  present  case  is  inconsistent  with  his  answer  in 
the  former  one,  because  it  was  there  alleged  that  he  had  offered 
to  deliver  the  whole  of  the  potatoes  to  the  defendant,  and  was 
able  and  willing  to  perform  the  contract  on  his  part.  That 
action,  however,  was  grounded  on  the  repudiation  of  the  con- 
tract by  the  plaintiff  before  the  time  for  delivery  had  arrived. 
That  was  the  gist  of  the  controversy,  and  the  only  question 
really  litigated  and  settled  by  the  judgment.  The  mere  incon- 
sistency, if  there  is  any,  between  some  of  the  allegations  of 
plaintiff' 's  answer  in  the  case  referred  to  and  the  position  he 
now  assumes,  does  not  estop  him  from  maintaining  this  action, 
because  the  defendant  has  not  been  misled  or  injured  thereby. 
and  therefore  has  no  cause  of  complaint  on  that  ground.  The 
evidence  does  tend  to  show  that  the  plaintiff'  was  ready  and 
willing  at  all  times  to  comply  with  the  terms  of  his  contract  and 
deliver  the  potatoes  as  agreed  upon,  and  so  notified  the  defend- 
ant in  writing,  but  that  he  was  prevented  from  doing  so  by  the 
wrongful  acts  of  the  defendant.  It  is  therefore  doubtful 
whether  the  allegations  of  his  answer  in  the  fonner  action  are 
in  any  substantial  sense  inconsistent  with  the  position  now 
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assumed  by  him.  But,  whether  they  are  or  not,  they  afford  no 
reason  why  the  judgement  therein  should  be  considered  as  an 
estoppel  or  conclusive  bar  to  this  case. 

It  follows  from  these  views  that  the  jud^rment  of  the  court 
below  should  be  affirmed,  and  it  is  so  ordered.        Affirmed. 
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Arsrued  30  July ;  decided  26  August,  1902. 

KIEKNAH   17.  K&ATZ. 

[69  Pac.  1027.1 

Statute  op  Frauds — Guabantt  of  Pbomisob's  Own  Dbiit. 

1.  Where  a  debtor,  in  payment  of  his  own  obligation,  assigns  to  his  cred- 
itor the  paper  of  a  third  person,  orally  guaranteeing  its  payment  at  a  certain 
date  If  the  maker  fails  to  pay  before  that,  the  guaranty  Is  an  original  prom- 
ise, and  not  a  promise  to  answer  for  the  debt  of  another,  within  the  meaning 
of  the  statute  of  frauds  (Iliirs  Ann.  Laws,  (  785,  subd.  2). 

Pabol  Modification  of  Oral  Aqrbement. 

2.  A  contract  that  could  have  been  originally  made  by  parol  may  be  modi- 
fled  in  the  same  way,  though  It  may  have  been  actually  in  writing. 

PlJBADING EXAMri^B  OF  DEPARTURB. 

3.  A  complaint  alleged  that  for  a  valuable  consideration  defendant  as- 
signed to  plaintiff  certain  certificates  of  deposit  Issued  by  a  stated  bank,  guar- 
anteeing to  pay  the  certificates  if  the  bank  should  not  do  so  by  a  certain 
time ;  that  thereafter,  at  defendant's  request,  plaintiff  surrendered  the  cer- 
tificates to  the  bank  and  took  certain  other  certificates  falling  due  at  later 
dates  in  place  of  the  originals,  the  defendant  guaranteeing  the  payment  of 
the  original  certificates  if  the  second  set  should  not  be  paid  by  the  bank 
when  due.  The  defendant  answered,  among  other  things,  that  plaintiff  had, 
without  his  consent,  extended  the  time  of  payment,  for  a  valid  consideration, 
thereby  dischnrging  the  guaranty.  The  plaintiff.  In  reply,  averred  that  de- 
fendant ought  not  to  be  permitted  to  say  that  plaintiff  extended  the  time  of 
payment  by  taking  new  certificates,  because  at  the  time  of  taking  the  origi- 
nal certificates  defendant  believed  the  maker  of  the  certificates  to  be  pos- 
sessed of  sufldclent  assets  to  discharge  its  liabilities  If  its  creditors  would  not 
Insist  on  immediate  payment,  and  that  he  requested  plaintiff  to  surrender 
said  original  certificates,  and  in  place  thereof  to  accept  said  extended  cer- 
tificates, "agreeing  with  the  plaintiff  to  stand  responsible  for  the  substituted 
certificates  of  deposit  exactly  as  he  was  responsible  upon  the  original  docu- 
ments, and  to  the  same  extent  that  he  was  bound  to  pay  the  originals,"  in 
consequence  of  which  the  substitution  was  made  by  plaintiff.  Held,  that 
there  was  a  departure  between  the  complaint  and  the  reply,  in  that  the  cause 
of  action  stated  in  the  complaint  was  upon  an  express  guaranty,  while  the 
reply  counted  upon  an  implied  guaranty. 

Confining  Evidence  to  Issues  Made  by  the  Pzjbadinos. 

4.  It  Is  always  desirable  that  testimony  should  be  confined  to  the  issues 
made  by  the  pleadings,  to  the  end  that  the  minds  of  the  Jury  may  not  be  con- 
fused by  immaterial,  and  perhaps  prejudicial,  matters :  For  example,  where 
the  Issue  was  whether  a  guaranty  to  pay  sundry  obligations  of  a  bank  under 
certain  conditions  had  been  modified,  so  that  plaintiff  might  surrender  to  the 
bank  the  original  obligations  and  take  others  in  lieu  thereof,  to  which  de- 
fendant's guaranty  slionid  attach  as  to  the  originals,  evidence  that  defendant. 
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prior  to  the  original  guaranty,  recommended  that  extenalons  be  granted  by 
the  creditors  of  the  bank  is  not  only  immaterial,  but  prejudicial  to  defendant. 

Matebial  Collateral  Evidencb. 

5.  Though  the  only  issue  of  fact  in  a  case  is  whether  defendant's  guaranty 
of  certain  negotiable  instruments  assigned  by  him  to  plaintiff  was  so  modified 
by  agreement  as  to  authorize  plaintiff  to  surrender  them  to  the  maker,  and 
accept  in  lieu  thereof  other  similar  instruments  payable  at  definite  times  in 
the  future,  upon  the  failure  to  pay  which  defendant  would  be  liable  for  the 
originals,  evidence  that  before  defendant's  assignment  to  plaintiff  he  had 
signed  a  memorandum  releasing  the  maker  from  his  obligation  to  pay  when 
the  instruments  should  be  due,  and  agreeing  to  accept  in  installments  the 
money  due  on  lUe  original  Instruments,  is  pertinent  and  material,  although 
collateraL 

From  Multnomah :  Alfred  F.  Sears,  Jr.,  Judge. 

This  is  an  action  by  John  Kieman  against  V.  Kratz  to  re- 
cover money.  The  facts  are  that  on  January  8, 1894,  plaintiff, 
in  consideration  of  $14,500,  sold  and  conveyed  a  flouring  mill 
to  the  defendant,  who,  in  part  payment  thereof,  assigned  to 
him  certain  certificates  of  deposit  issued  by,  and  a  check  drawn 
on,  the  Portland  Savings  Bank  of  Portland,  Oregon,  the  face 
value  of  which,  with  accrued  interest,  was  the  sum  of  $7,461.42. 
At  that  time  said  bank  was- in  the  custody  of  a  receiver,  having 
suspended  payment  July  28,  1893,  notwithstanding  which  a 
general  belief  prevailed  that,  if  extensions  could  be  secured 
from  its  creditors  until  some  of  its  loans  could  be  collected,  it 
would  be  able  to  resume  business ;  acting  upon  which,  and  as  a 
part  of  the  transaction,  defendant  stipulated  in  writing  that, 
in  consideration  of  the  acceptance  of  said  commercial  paper  at 
par,  if  the  bank  should  fail  to  pay  the  same  on  or  before  three 
years  therefrom,  he  would  upon  the  return  of  all  or  any  part 
thereof  pay  the  sums  remaining  due  thereon.  •The  bank,  having 
secured  many  of  the  extensions  desired,  resumed  business  April 
30,  1894,  when  said  certificates  and  check  were  surrendered  to 
the  bank  by  plaintiff,  who  took  in  lieu  thereof,  for  the  remain- 
der due  thereon,  eight  other  certificates  of  deposit,  each  for  the 
sum  of  $713.71,  the  first  payable  in  three  months,  and  one  of 
the  others  every  three  months  thereafter,  with  interest  at  6  per 
cent  per  annum.*     Two  of  these  latter  certificates  having  been 


*NaTi3. — ^The  aentence  between  the  stars  is  not  as  originally  written,  but  as 
modified  on  the  petition  for  rehearing.  RuroRTBB. 
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paid  at  maturity,  the  bank  was  again  compelled  to  close  its 
doors,  and,  after  the  expiration  of  the  time  limited,  plaintiff 
commenced  this  action  to  recover  the  sums  due  on  the  remain- 
ing certificates,  alleging  in  the  amended  complaint  the  facts  in 
substance  as  hereinbefore  stated,  and  that  he  was  unable  to 
return  the  original  certificates  and  check  to  the  defendant,  for 
that  at  his  request  and  for  his  accommodation  he  had  surren- 
dered them  to  the  bank  and  taken  others  in  lieu  thereof,  which 
he  offered  to  surrender  upon  payment  thereof,  and  deposited 
them  in  court  for  that  purpose;  that  said  bank  is,  and  at  all 
times  stated  in  the  complaint  was,  insolvent,  and  defendant, 
though  notified  of  its  default,  had  neglected  to  pay  any  part  of 
said  certificates. 

The  answer,  having  denied  the  material  allegations  of  the 
complaint,  averred  as  a  first  separate  defense,  that  plaintiff,  for 
a  valuable  consideration,  surrendered  the  original  certificates 
and  check  to  the  bank,  without  defendant 's  knowledge  or  con- 
sent, and  accepted  others  in  lieu  thereof,  thus  defeating  the 
payment  of  the  original  obligations,  which  would  otherwise 
have  been  made,  thereby  absolving  defendant  from  the  terms 
of  his  agreement.  For  a  second  defense  it  is  alleged  that  plain- 
tiff, having  accepted  new  certificates  in  full  payment  of  the 
original  obligations,  discharged  defendant  from  all  liability  on 
account  of  the  latter.  For  a  third  defense  it  is  alleged  that,  as 
a  condition  precedent  to  recovering  any  payment  from  the  de- 
fendant, plaintiff*  was  obliged  to  return  to  him  the  original  cer- 
tificates and  check,  but  that,  having  surrendered  them  to  the 
bank,  he  could  not  do  so,  thereby  exonerating  defendant  from 
his  guaranty.  The  reply,  having  put  in  issue  the  allegations 
of  new  matter  in  the  answer,  averred,  in  effect,  as  a  further 
reply  to  the  first  separate  defense,  that  the  defendant  ought 
not  to  be  permitted  to  say  that  plaintiff*,  for  a  valuable  consid- 
eration, surrendered  the  original  certificates  and  check  and 
granted  an  extt^nsion  to  the  bank,  for  that  on  Jammry  8,  1894, 
defendant  believed  that  it  had  assets  which,  when  converted 
into  mcmey,  would  be  sufficient  to  discharge  all  its  liabilities,  if 
its  cre<lit<)rs  would  not  insist  upon  immediate  payment;  that 
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about  May  18,  1894,  he  requested  plaintiflf  to  surrender  said 
certificates  to  the  bank  and  to  accept  others  in  lieu  thereof, 
agreeing  to  be  responsible  upon  the  latter  to  the  same  extent  as 
upon  the  former,  and  plaintiff,  complying  with  such  request 
and  acting  for  defendant's  accommodation,  surrendered  the 
original  commercial  paper  and  took  the  certificates  so  recom- 
mended; wherefore  defendant  should  be  estopped,  etc.  The 
reply  to  the  allegations  of  new  matter  in  the  second  and  third 
separate  defenses  is  substantially  the  same  as  the  foregoing.  A 
motion  to  strike  out  these  averments  in  the  reply,  on  the  ground 
that  the  facts  thus  stated  were  immaterial,  having  been  denied, 
and  a  demurrer  thereto,  for  the  reason  that  the  matters  thus 
alleged  did  not  state  facts  sufficient  to  constitute  an  estoppel, 
overruled,  a  trial  was  had  resulting  in  a  judgment  for  plaintiff 
in  the  sum  demanded,  and  defendant  appeals.         Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  Edward 
&  A,  R,  Mendoihall  and  Fenton,  Bronaugh  &  Muir,  with  an 
oral  argument  by  Mr.  Edward  Mendenhall  and  Mr.  William 
D.  Fenton. 

For  respondent  there  was  a  brief  over  the  names  of  Henry  E. 
McGinn  and  Thomas  H.  Ward,  with  an  oral  argument  by  Mr. 
McOinn. 

Mr.  Chief  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

It  is  contended  by  defendant's  counsel  that  the  agreement  of 
their  client  to  pay  the  sums  remaining  due  on  the  original  cer- 
tificates of  deposit  and  check,  at  the  time  specified,  was  a  col- 
lateral undertaking  to  answer  for  the  debt  of  the  Portland  Sav- 
ings Bank,  which  was  ^pre-existing  and  still  subsisting,  and 
could  only  be  enforced  when  evidenced,  as  it  was,  by  a  writing, 
and  that  a  modification  of  such  guaranty  could  only  be  secured 
in  the  same  formal  manner ;  but,  the  alleged  alteration  thereof 
having  been  made  by  parol,  the  court  erred  in  refusing  to  grant 
a  judgment  of  nonsuit.  Plainitff 's  counsel,  however,  maintain 
that  defendant's  assignment  of  the  original  certificates  of  de- 
posit and  check,  though  in  form  a  promise  to  answer  for  the 
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debt  of  another,  was,  in  effect,  an  agreement  to  pay  his  own 
debt,  which  need  not  have  been  in  writing,  and  hence  a  modifi- 
cation thereof  could  be  accomplished  by  parol. 

Our  statute  of  frauds,  so  far  as  applicable  to  the  case  at  bar, 
contains  this  provision :  ' '  In  the  following  cases  the  agreement 
is  void,  unless  the  same  or  some  note  or  memorandum  thereof, 
expressing  the  consideration,  be  in  writing  and  subscribed  by 
the  party  to  be  charged,  or  by  his  lawfully  authorized  agent ; 
evidence,  therefore,  •  •  shall  not  be  received  other  than  the 
writing,  or  secondary  evidence  of  its  contents,  in  the  cases  pre- 
scribed by  law;  •  •  (2)  An  agreement  to  answer  for  the  debt, 
default,  or  miscarriage  of  another*':  Hill's  Ann.  Laws,  §  785. 
A  well-recognized  exception  to  this  rule  exists,  however,  where 
a  debtor  assigns  funds  or  securities,  or  transfers  property,  to 
another,  who,  in  consideration  of  the  receipt  thereof,  orally 
promises  to  pay  the  debtor's  obligations  to  a  third  person,  in 
which  case  the  latter  may  maintain  an  action  on  such  agree- 
ment though  not  a  party  thereto:  Baker  v.  Eglin,  11  Or.  333 
(8  Pac.  280) ;  Hughes  v.  Oregon  Ry.  &  Nav.  Co.  11  Or.  437  (5 
Pac.  206) ;  Parker  v.  Jeffery,  26  Or.  186  (37  Pac.  712) ;  Brotcer 
Lumber  Co.  v.  Miller,  28  Or.  565  (43  Pac.  659,  52  Am.  St.  Rep. 
807).  The  reason  for  this  deviation  from  the  express  provision 
of  the  statute  is  based  upon  the  assumption  that  the  oral  prom- 
ise attaches  to  the  obligation  growing  out  of  the  receipt  of  the 
fund,  security,  or  property,  rendering  the  agreement  enforce- 
able by  the  person  for  whose  benefit  it  was  made :  Feldman  v. 
McGuire,  34  Or.  309  (55  Pac.  872). 

1.  In  Leonard  v.  Vredenburgh,  8  Johns.  29  (5  Am.  Dec. 
317),  Mr.  Chief  Justice  Kent,  attempting  to  distinguish  be- 
tween original  and  collat-eral  promises  in  cases  arising  under 
the  statute  of  frauds,  says:  ** There  are,  then,  three  distinct 
classes  of  cases  on  this  subject,  which  require  to  be  discrimi- 
nated: (1)  Cases  in  which  the  guaranty  or  promise  is  collateral 
to  the  principal  contract,  but  is  made  at  the  same  time,  and  be- 
comes an  essential  ground  of  the  credit  given  to  the  principal 
or  direct  debtor.  Here,  as  we  have  already  seen,  is  not,  nor 
need  be,  any  other  consideration  than  that  moving  between  the 
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creditor  and  original  debtor.  (2)  Cases  in  which  the  collateral 
undertaking  is  subsequent  to  the  creation  of  the  debt,  and  was 
not  the  inducement  to  it,  though  the  subsisting  liability  is  the 
ground  of  the  promise,  without  any  distinct  and  unconnected 
inducement.  Here  must  be  some  further  consideration  shown, 
having  an  immediate  respect  to  such  liability,  for  the  consider- 
ation for  the  original  debt  will  not  attach  to  this  subsequent 
promise.  •  •  (3)  A  third  class  of  cases,  and  to  which. I  have 
already  alluded,  is  when  the  promise  to  pay  the  debt  of  another 
arises  out  of  some  new  and  original  consideration  of  benefit  or 
harm  moving  between  the  newly  contracting  parties.  The  first 
classes  of  cases  are  within  the  statute  of  frauds,  but  the  last  is 
not.'' 

In  Farley  v.  Cleveland,  4  Cow.  432  (15  Am.  Dec.  387),  one 
Moon,  being  indebted  to  the  plaintiff,  sold  and  delivered  a 
quantity  of  hay  to  the  defendant,  who,  in  consideration  thereof, 
orally  promised  to  pay  the  plaintiff  the  sum  Moon  owed 
him,  but,  not  having  done  so,  plaintiff  brought  an  action  to 
recover  on  the  promise,  and  it  was  held,  approving  the  classifi- 
cation made  by  Mr.  Chief  Justice  Kent,  that  where  a  promise 
to  pay  the  debt  of  a  third  person  arises  out  of  some  new  con- 
sideration of  benefit  to  the  promisor  or  harm  to  the  promisee, 
moving  to  the  promisor  either  from  the  promisee  or  the  original 
debtor,  such  promise  is  not  within  the  statute  of  frauds,  though 
the  original  debt  still  subsists  and  remains  entirely  unaffected 
by  the  new  agreement.  In  Mallory  v.  GUlett,  21  N.  Y.  412,  it 
was  held  that  an  oral  promise  to  pay  an  existing  and  continu- 
ing debt  of  another,  in  consideration  of  the  creditor's  releasing 
a  lien  which  he  held  as  security  for  the  payment  of  said  debt, 
though  it  was  a  promise  supported  by  a  new  and  an  original 
consideration  existing  between  the  new  contracting  parties,  re- 
sulting in  harm  to  the  promisee,  was  nevertheless  collateral; 
and  that  the  language  of  Mr.  Chief  Justice  Kent  in  his  third 
classification  was  misleading,  and  should  be  qualified  so  as  to  re- 
quire that  the  new  consideration  should  move  to  the  promisor 
and  be  beneficial  to  him.  In  Brown  v.  Weher,  38  N.  Y.  187,  the 
rule  announced  in  Mallory  v.  OUlett,  21  N.  Y.  412,  was  limited 
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in  its  application,  the  court  holding  that  a  promise  might  be 
collateral  though  the  new  consideration  moved  to  the  promisor 
and  resulted  in  benefit  to  him.  Mr.  Justice  Grover,  referring  to 
the  section  of  the  statute  of  frauds  under  consideration,  says : 
**The  language  shows  that  the  test  to  be  applied  to  every  ease 
is  whether  the  party  sought  to  be  charged  is  the  principal 
debtor,  primarily  liable,  or  whether  he  is  only  liable  in  case  of 
the  default  of  a  third  person ;  in  other  words,  whether  he  is  the 
debtor,  or  whether  his  relation  to  the  creditor  is  that  of  surety 
to  him  for  the  performance,  by  some  other  person,  of  the  obli- 
gation of  the  latter  to  the  creditor.  In  the  former  case  the 
promise  is  not  wnthin  the  statute,  l>ecause  the  party  promising 
is  not  undertaking  for  the  performance  by  another  of  some 
duty  owing  by  the  other,  but  for  the  performance  of  his  own 
obligation ;  but  in  the  latter  case  it  is  within  the  statute,  be- 
cause the  liability  is  contingent  upon  whether  another  performs 
his  obligation,  for  whose  performance  the  party  sought  to  be 
charged  has  undertaken."  In  Ackley  v.  Parmenter,  98  N.  Y. 
425  (50  Am.  Rep.  693),  it  was  held  that  to  take  the  case  out  of 
the  statute  there  must  be  a  consideration  moving  to  the  prom- 
isor, either  from  the  creditor  or  the  debtor,  and  beneficial  to 
him,  thus  imparting  to  the  promise  the  character  of  an  original 
undei-taking.  In  White  v.  BhUcnil,  108  N.  Y.  222  (15  N.  E. 
318),  Mr.  Justice  Finch,  referring  to  the  New  York  cases  here- 
inbefore adverted  to,  says:  *' These  four  cases,  advancing  by 
three  distinct  stages  in  a  common  direction,  have  ended  in 
establishing  a  doctrine  in  the  courts  of  this  state  which  may 
be  stated  with  approximate  accuracy  thus:  That,  when*  the 
primary  debt  subsists  and  was  antecedently  contracted,  the 
promise  to  pay  it  is  original  when  it  is  founded  on  a  new  con- 
sideration moving  to  the  promisor  and  beneficial  to  him,  ami 
such  that  the  promisor  thereby  comes  under  an  independent 
duty  of  payment,  irrespective  of  the  liability  of  the  principal 
debtor." 

Though  the  language  used  by  Mr.  Chief  Justice  Kent  in 
Leonard  v.  Vredcnhurgh,  8  Johns.  29  (5  Am.  Dec.  317),  in  the 
third  class  stated  by  him,  is  regarded  as  dicta  and  generally 
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considered  as  misleading,  it  has  probably  been  the  cause  of  in- 
grafting upon  the  statute  of  frauds  another  exception,  as  fol- 
lows :  The  promise  of  a  party,  in  effect,  to  pay  his  own  debt, 
though  incidentally  guarantying  the  debt  of  a  third  person,  is 
not  within  the  statute,  and  hence  need  not  be  in  writing: 
Browne,  Stat  Frauds  (4  ed.),  §  165;  Brandt,  Sur.  (2  ed.), 
§  67;  2  Daniel,  Neg.  Instr.  (4  ed.),  §  1761 ;  Throop,  Verb.  Agr. 
§  661,  et  seq.  Thus,  in  Browne  v.  Curtiss,  2  N.  Y.  225,  a  prom- 
issory note  having  been  transferred  by  the  payee  to  his  creditor 
in  exchange  for  his  own  note  held  by  the  latter,  and  who  at  the 
same  time  endorsed  on  the  note,  transferred  a  guaranty  of  the 
payment  thereof,  it  was  held  that  such  guaranty  was  not  within 
the  statute  of  frauds,  and  was  therefore  valid,  although  no 
consideration  was  expressed.  In  Cardell  v.  McNeil^  21  N.  Y. 
336,  the  defendant,  having  purchased  a  horse,  delivered  in  part 
payment  thereof  a  chattel  note  of  a  third  person,  saying  that 
the  maker  thereof  was  good  and  that  he  would  warrant  that 
plaintiff  would  get  the  chattel  when  the  note  matured.  It  was 
held  that  the  guaranty  was  not  within  the  statute  of  frauds. 
In  WUson  v.  Hentges,  29  Minn.  102  (12  N.  W.  151),  it  was 
held  that,  where  the  holder  of  a  third  person's  contract  trans- 
fers it  to  another,  upon  a  consideration  moving  to  himself,  his 
guaranty  thereof,  made  at  the  same  time,  and  as  a  part  of  the 
transaction,  is  not  a  special  promise  to  answer  for  the  debt  or 
default  of  another,  within  the  meaning  of  the  statute,  and 
therefore  need  not  be  in  writing.  Mr.  Justice  Mitchell, 
speaking  for  the  court,  in  deciding  the  case,  says:  ** While  the 
authorities  disagree  as  to  the  reason  for  the  rule,  yet  they  agree 
in  holding  that  where  the  holder  of  a  contract  of  a  third  person 
transfers  it  to  another,  upon  a  consideration  moving  to  himself, 
his  guaranty  thereof,  made  simultaneously  with  the  transfer, 
and  as  a  part  of  the  transaction,  is  not  a  promise  to  answer  for 
the  debt  or  default  of  another^  within  the  meaning  of  the  stat- 
ute ;  or,  as  the  same  thing  is  sometimes  expressed,  a  guaranty  is 
not  within  the  statute  where  the  debt  or  contract  guarantied 
was  transferred  from  the  guarantor  to  the  guarantee  at  the 
time  of  making  the  contract  of  guaranty,  upon  a  consideration 
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moving  wholly  between  the  parties  to  the  guaranty."  The  rea- 
sons usually  given  for  the  exception  to  the  rule  are  then  stated, 
m  substance,  as  follows:  firsts  that  the  guaranty  made  under 
the  circumstances  adverted  to  is  not  within  the  statute  be 
cause  it  is  an  extension  of  the. warranty  which  the  law  implies 
upon  the  sale  of  any  chattel  or  chose  in  action,  and  not  a  con- 
tract created  ah  engine  for  the  purpose  specified  in  the  statute 
of  frauds ;  and,  second,  that  such  guaranty  is,  in  substance,  a 
promise  to  pay  the  guarantor's  own  debt,  and  therefore  not 
within  the  statute,  though  the  debt  of  a  third  person  be  inci- 
dentally guarantied.  The  learned  justice  further  says:  **But 
whatever  may  be  the  best  reason  for  holding  such  guaranty  not 
within  the  statute,  the  doctrine  is  too  well  established  by  an  un- 
broken line  of  decisions  to  be  now  questioned  [citing  many 
cases] .  •  •  The  only  case  we  have  found  which  even  seems  to 
hold  otherwise  is  Bows  v.  Swett,  120  Mass.  322.  But  it  will  be 
observed  that  in  that  case  the  note  guarantied  was  never  owned 
by  the  guarantor,  but  was  executed  directly  to  the  guarantee." 
Mr.  Browne,  in  his  work  on  the  Statute  of  Frauds  (4  ed.), 
S§  165,  165a,  referring  to  the  Massachusetts  case,  gives  sub- 
stantially the  same  reason. 

In  Fullam  v.  Adams,  37  Vt.  391,  Mr.  Chief  Justice  Poland, 
discussing  the  section  of  the  statute  of  frauds  under  considera- 
tion, says:  **If  the  real  substance  of  the  promise  be  to  perform 
some  duty  or  obligation  of  the  party  making  the  promise,  it  is 
not  within  the  statute,  though  in  form  it  is  a  promise  to  pay  an- 
other's debt,  and  the  result  of  its  performance  may  affect  the 
payment  of  the  debt  of  another.  And  we  believe  it  will  be 
found  that  in  all  the  cases  now  regarded  as  sound,  where  it  has 
been  held  that  a  parol  promise  to  pay  the  debts  of  another  is 
binding,  the  promisor  held  in  his  hands  funds,  securities,  or 
property  of  the  debtor  devoted  to  the  payment  of  the  debt,  and 
his  promise  to  pay  attaches  upon  his  obligation  or  duty 
growing  out  of  the  receipt  of  such  fund."  Elsewhere  in  the 
opinion  the  writer,  referring  to  the  decisions  of  other  courts,  in 
which  it  was  held  that  the  oral  promise  of  a  party  to  pay  the 
debt  of  another,  under  certain  circumstances,  was  not  within 
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the  statute  of  frauds^  remarks:  ''In  some  of  these  cases  it  is 
said  the  promise  is  not  within  the  statute,  because  in  substance 
it  is  a  promise  to  pay  the  promisor's  own  debt  for  the  pur- 
chased property,  and  that,  although  the  fulfillment  of  his 
promise  to  pay  his  own  debt  has  the  effect  to  pay  the  debt  of 
another,  it  does  not  bring  his  promise  with  the  statute,  as  this 
eifect  is  incidental,  and  not  the  prinicpal  object  and  purpose  of 
the  promise.  And  where  a  debtor  transfers  funds  or  property 
to  another  for  the  purpose  of  paying  his  debt,  and  the  person 
thus  holding  the  debtor's  fund  or  property  promises  the  cred- 
itor to  pay  his  debt,  such  promise  is  held  good,  though  not  in 
writing.  •  •  We  apprehend  the  true  principle  why  the  promise- 
to  the  creditor  is  valid  without  writing  is  the  same  in  both  these 
classes  of  cases.  In  both  the  party  making  the  promise  holds 
the  funds  of  the  debtor  for  the  purpose  of  paying  his  debt, 
and,  as  between  him  and  the  debtor,  it  is  his  duty  to  pay  the 
debt,  so  that,  when  he  promises  the  creditor  to  pay  it,  in  sub- 
stance he  promises  to  pay  his  own  debt,  and  not  that  of  an- 
other; and,  though  the  debtor  still  remains  liable  for  the  debt, 
his  real  relation  is  rather  that  of  a  surety  for  the  party  whose 
duty  it  is,  and  who  has  promised  to  pay  his  debt,  than  of  the 
principal  for  whom  the  owner  has  become  surety  or  guaran- 
tee." •   ' 

In  that  case  it  will  be  observed  that  no  distinction  is  made  be- 
tween the  classes  of  cases  in  which  funds,  securities,  or  prop- 
erty of  the  debtor  have  been  assigned  or  transferred  to  a  person 
for  the  purpose  of  paying  the  debt  of  the  former  and  those  in 
which  a  person,  on  account  of  his  own  debt,  assigns  a  debt  due 
him  from  another.  In  the  first  case  the  property  of  a  debtor, 
subject  to  a  lien,  may  be  surrendered  to  a  person  who  promises 
to  pay  the  debt  which  is  a  charge  thereon,  or  the  debtor  may 
himself  transfer  his  property  to  another,  who,  in  consideration 
of  the  receipt  thereof,  promises  to  pay  a  specified  sum  which 
the  debtor  owes  to  another  person.  The  surrender  of  the  prop  • 
erty  subject  to  the  lien  is,  in  eifect,  the  assignment  of  a  legal 
charge  against  the  property ;  while  the  transfer  of  the  property 
by  its  owner,  for  the  purpose  indicated,  creates  an  equitable 
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right  which  attaches  to  the  property  to  which  it  is  incident,  and 
in  each  instance  the  promise  of  the  person  to  whom  the  prop- 
erty is  transferred,  whether  by  the  lien  claimant  or  by  the 
owner  thereof,  to  pay  the  debt  agreed  upon,  is  an  original  un- 
dertaking and  not  within  the  statute.  In  the  second  case  ad- 
verted to  the  assignment  of  a  debt  by  a  creditor,  as  a  condi- 
tional payment  of  his  own  obligation,  is  the  transfer  of  a  chose 
in  action,  having  no  tangible  existence,  but  being  merely  a  right 
to  personal  things  of  which  the  owner  has  not  the  possession 
If  the  debt  assigned  by  the  owner  thereof,  in  payment  of  his 
own  obligation,  were  secured,  so  that  the  transfer  carried  with 
il,  as  an  incident  thereto,  a  right  to  specific  property,  such 
fact  would  undoubtedly  place  the  case  within  the  first  class. 
But  where,  as  in  the  case  at  bar,  the  debt  assigned  is  unsecurt?d, 
so  that  its  transfer  is  not  coupled  with  any  right  to  particular 
property,  another  classification  besides  that  given  by  the  court 
in  Fullam  v.  Adams^  37  Vt.  391,  may  well  be  insisted  upon. 
Thus,  where  a  party,  in  payment  of  his  own  debt,  assigns  to  his 
creditor  a  note,  bill,  or  check  of  a  third  person,  orally  agreeing 
that  it  will  be  discharged  at  a  given  date,  and  if  not,  that  he 
will  pay  it,  upon  principle  it  would  seem  that  his  undertaking 
is  original,  and  he  is  liable  thereon  for  a  breach  thereof,  for  the 
following  reason :  The  transfer  of  such  paper  by  indorsement 
for  a  contemporaneous  debt  raises  a  presumption  that  the  pay- 
ment is  conditional  only:  2  Daniel,  Neg.  Instr.  (4  ed.),  §  1265: 
3  Randolph,  Com.  Paper  (2  ed.),  §  1534.  If  a  note  is  not  only 
indorsed  over  in  payment  of  goods,  but  guarantied  absolutely 
by  the  purchaser,  he  may  still  be  sued  on  the  original  debt: 
3  Randolph,  Com.  Paper  (2  ed.),  §  1543.  A  check  is  only  a  con- 
ditional payment,  and  discharges  the  debt  if  it  is  paid,  and  not 
otherwise:  3  Randolph,  Com.  Paper  (2  ed.),  §  1554.  Thus,  in 
Brookline  Nat.  Bank  v.  Moers,  45  N.  Y.  Supp.  997,  the  defend- 
ants having  sold  plaintiff  the  chock  of  a  third  person,  promis- 
ing that  it  would  be  paid,  and,  if  not,  that  they  would  pay  it,  it 
was  held  that  the  promise  did  not  involve  an  agreement  to  an- 
swer for  the  debt  or  default  of  another.  In  this  state  the  rule 
is  well  settled  that,  if  a  party  give  his  own  note  as  evidence  of 
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a  debt,  it  will  not  be  an  absolute  payment  unless  it  was  taken 
by  agreement  to  that  effect:  Black  v.  Sippy,  15  Or.  575  (16 
Pac.  418) ;  Johmton  v.  Barrills,  27  Or.  251  (41  Pac.  656,  50 
Am.  St.  Rep.  717) ;  Schreyer  v.  Turner  Flouring  Co,  29  Or.  1 
(43  Pac.  719). 

Applying  these  elementary  prinicples  to  the  case  at  bar, 
when  defendant  purchased  from  plaintiff  the  flouring  mill, 
and  assigned  in  part  payment  thereof  the  certificates  of  de- 
posit and  cheek,  the  payment  of  which  he  guarantied,  it  ren- 
dered the  commercial  paper  thus  indorsed  in  the  nature  of  col- 
lateral security  for  the  payment  of  his  own  debt,  which  was  not 
discharged  by  such  assignment. 

2.  The  complaint  having  set  out  all  the  facts  in  respect  to  the 
sale  of  the  mill  and  .the  assignment  of  the  commercial  paper  on 
account  thereof,. the  action  is  in  the  nature  of  a  case  based  upon 
the  original  debt;  and  as  the  guaranty  alleged  could,  in  the 
first  instance,  have  been  made  orally,  it  was  therefore  suscepti- 
ble to  modification  in  the  same  manner,  and  hence  no  error  was 
committed  in  refusing  to  grant  the  judgment  of  nonsuit. 

3.  It  is  contended  by  defendant's  counsel  that  the  allegations 
of  fact  set  out  in  the  reply  as  an  estoppel  are  a  departure  from 
the  averments  of  the  complaint,  and  that  the  court  erred  in 
overruling  their  motion  to  strike  out  such  new  matter.  For  the 
purpose  of  determining  the  pleader's  intention,  the  complaint 
and  reply,  when  not  repugnant  to  one  another,  should  be  read 
together,  the  rule  being  that,  if  the  reply  is  designed  to  affirm 
the  averments  of  the  complaint,  by  correcting  the  defendant's 
mistake  in  regard  thereto,  the  allegations  of  new  matter  in  the 
reply  are  treated  as  a  new  assignment  and  not  as  a  departure, 
but  if  the  reply  allege  matter  constituting  a  new  cause  of  action 
its  averment  will  be  treated  as  a  departure :  LUlienthal  v.  Ho- 
ialing,  15  Or.  371  (15  Pac.  630) ;  Wyatt  v,  Ilenderson,  31  Or. 
48  (48  Pac.  790) ;  Fish  v.  Basche,  31  Or.  178  (49  Pac.  981) ; 
Lavery  v.  Arnold,  36  Or.  84  (57  Pac.  906,  58  Pac.  524) ;  Ceder- 
son  V.  Oregon  Nav.  Co.  38  Or.  343  (62  Pac.  637,  63  Pac.  763) ; 
Mayes  v.  Stephens,  38  Or.  512  (63  Pac.  760,  64  Pac.  319) ; 
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Brown  v.  Baker,  39  Or.  66  (65  Pac.  799,  66  Pac.  193)  ;  Crown 
Cycle  Co,  v.  Brown,  39  Or.  285  (64  Pac.  451). 

The  cause  of  action  stated  in  the  complaint  is  the  breach  of 
the  defendant's  promise,  made  January  8,  1894,  modified  by 
the  alleged  agreement  to  surrender  the  certificates  of  deposit 
and  check  and  to  take  other  certifioa^tes  in  lieu  thereof,  the  pay- 
ment of  which,  it  is  averred,  defendant  orally  guarantied,  in 
case  the  bank  failed  to  pay  any  part  of  them  within  the  time 
limited.  The  guaranty  averred  in  the  complaint  as  originally 
made  and  subsequently  modified  is  express,  and  exists  in  pur- 
suance of  a  contract  alleged  to  have  been  entered  into  between 
the  parties.  It  would  appear  that  the  guaranty  set  out  in  the 
averments  of  new  matter  in  the  reply  was  to  be  implied  from 
an  opinion  alleged  to  have  been  entertained  by  the  defendant 
in  respect  to  the  solvency  of  the  Portland  Savings  Bank  and  its 
ability  to  meet  the  payment  of  its  obligations,  if  its  creditora 
would  not  insist  upon  an  immediate  payment  of  their  demands. 
The  cause  of  action  stated  in  the  complaint  being  based  upon 
an  express  guaranty,  and  that  alleged  as  new  matter  in  the 
reply  being  implied  only,  a  departure  is  manifest,  and,  this 
being  so,  the  court  erred  in  failing  to  strike  out  the  averments 
in  the  latter  pleading  of  which  the  defendant  complains. 

4.  The  court,  over  defendant's  objection  and  exception,  per- 
mitted testimony  to  be  introduced  showing  that  he,  as  a  mem- 
ber of  a  committee  appointed  by  the  creditors  of  the  Portland 
Savings  Bank  at  a  meeting  thereof  held  in  August,  1893,  rec- 
ommended that  time  be  granted  to  the  bank  to  enable  it  to  real- 
ize upon  its  assets,  so  as  to  pay  its  debts ;  and  it  is  contended 
that  an  error  was  thus  committed.  The  only  question  of  fact 
in  issue  was  whether  the  contract  of  guaranty  was  so  modified 
by  the  agreement  of  the  parties  as  to  authorize  plaintiff  to  sur- 
render the  certificates  and  check  and  to  accept  others  in  lieu 
thereof,  for  the  payment  of  which  defendant  still  continued  to 
be  liable.  Under  the  issue  involved,  we  are  unable  to  see  how 
the  action  of  the  defendant,  prior  to  January  8,  1894,  in  rec- 
ommending that  extensions  be  granted  by  the  creditors  of  the 
bank,  to  enable  it  to  meet  the  payment  of  its  debts,  could  be  at 
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all  material.  The  testimony  so  objected  to  was,  in  our  opinion, 
not  only  immaterial,  but  also  prejudicial,  and  the  court  erred 
in  permitting  it  to  be  received. 

5.  Testimony  was  also  received,  over  defendant's  objection 
and  exception,  tending  to  show  that  prior  to  January  8,  1894, 
he  had  signed  a  memorandum  releasing  the  bank  from  its  obli- 
gation of  immediate  payment,  and  ag^'eeing  to  accept  the 
money  due  on  the  original  certificates  of  deposit  and  check  in 
installments ;  and  it  is  contended  that  such  testimony  was  inad- 
missible under  the  issue  involved.  It  is  alleged  in  the  complaint 
that,  at  defendant's  request  and  for  his  accommodation,  plain- 
tiff surrendered  said  certificates  and  check  to  the  bank,  etc.  If 
defendant,  prior  to  January  8,  1894,  signed  a  memorandum, 
whereby  the  payment  of  the  debt  due  from  the  bank  to  him 
was  postponed,  such  agreement  became  a  part  of  the  commer- 
cial paper  assigned  to  plaintiff,  who,  if  he  had  notice  thereof, 
was  bound  thereby.  If  such  agreement  was  entered  into, 
plaintiff* 's  failure  to  secure  the  money  from  the  bank,  when  it 
resumed  business,  was  chargeable  to  defendant's  waiving  the 
right  to  demand  such  payment.  This  question  is  collateral,  it 
is  true,  but  it  is  so  intimately  connected  with  the  principal  in- 
quiry that  we  believe  it  was  pertinent  to  the  issue,  and  hence 
material. 

It  follows  from  these  considerations  that  the  judgment  is  re- 
versed and  a  new  trial  ordered,  in  view  of  which  we  have 
deemed  it  proper  to  consider  such  questions  as  are  likely  to 
arise  thereat.  Reversed. 

Decided  3  November,  1902. 

On  Motion  for  Rehearing. 

Mr.  Chief  Justice  Moore  delivered  the  opinion. 

It  has  been  made  to  appear  by  a  petition  for  a  rehearing  of 
this  cause  that  the  following  paragraph  on  the  first  page  of  the 
statement  of  facts  upon  which  the  opinion  heretofore  rendered 
was  based,  to  wit :  '  *  The  bank,  having  secured  many  of  the  ex- 
tensions desired,  resumed  business  about  April  80,  1894,  when 
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said  certificates  and  check  could  have  been  paid,  if  plaintiff 
had  not  surrendered  them  to  the  bank,  taking  in  lieu  thereof. 
May  19,  1894,  for  the  remainder  due  thereon,  eight  other  cer- 
tificates of  deposit,  each  for  the  sum  of  $713.71,  the  first  pay- 
able in  three  months,  and  one  of  the  others  every  three  months 
thereafter,  with  interest  at  6  per  cent  per  annum"— might  pos- 
sibly prejudice  plaintiff's  rights  at  another  trial.  The  clause 
will  therefore  be  amended  so  as  to  read  as  follows,  to  wit:  The 
bank,  having  secured  many  of  the  extensions  desired,  resumed 
business  April  30,  1894,  when  said  certificates  and  check  were 
surrendered  to  the  bank  by  plaintiff,  who  took  in  lieu  thereof, 
for  the  remainder  due  thereon,  eight  other  certificates  of  de- 
posit, each  for  the  sum  of  $713.71,  the  first  payable  in  three 
months,  and  one  of  the  others  every  three  months  thereafter, 
with  interest  at  6  per  cent  per  annum.  The  petition  will  be 
denied.  REHEi\RiNG  Denied. 


,  Argtied  9  February;  decided  24  February.  1903. 
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44   153|  liBNT  V.  POBTIiAND. 

[71  Pac.  645.1 

Liability  of  Attorneys  to  Municipal.  License  Tax. 

1.  An  attorney  nt  Inw  is  subject  to  the  imposition  of  a  license  tax  on  his 
business,  either  by  the  legislature  or  by  a  municipality  to  which  the  legisla- 
ture's power  has  been  delegated,  notwithstanding  such  attorney  is  duly  licensed 
to  practice  law  in  all  the  courts  of  the  state. 

Inherent  Power  of  McNicrrALiTiES  to  Levy  License  Taxes. 

2,  Municipalities  have  no  inherent  power  to  levy  or  collect  license  fees  of 
any  kind ;  their  powers  In  that  direction  must  be  either  expressly  granted  or 
necessarily  implied. 

CONSTRITCTION  OF  MUNICIPAL  CHARTER POWBB  TO   LICENSE. 

8.  Under  a  charter  limiting  the  rate  of  taxation,  providing  that  the  council 
may  license,  tax  and  regulate  certain  specified  occupations,  and,  finally,  that 
it  may  "license,  tax  and  regulate  for  the  purpose  of  city  revenue  all  such 
business,  callings,  trades  and  employment  as  the  common  council  may  re- 
quire to  be  licensed,  and  as  are  not  prohibited  by  the  laws  of  the  state,"  the 
words  "all  such"  in  the  last  clause  are  not  limited  in  their  application  to 
such  occupations  and  trades  as  are  previously  mentioned,  but  refer  to  any 
and  all  callings  and  trades  that  the  council  may  see  fit  to  license,  and  there- 
fore include  the  occupation  of  practicing  law. 

Limiting  Municipal  Power  to  Tax — Constitution. 

4.  A  clause  in  a  city  charter,  authorizing  a  city  to  license,  tax,  and  regu- 
late for  the  purpose  of  city  revenue  all  such  business,  callings,  trades,  and 
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employments  as  the  common  council  may  require  to  be  licensed,  and  as  are 
not  prohibited  by  the  laws  of  the  state,  is  not  void  on  the  ground  that  such 
subdivision  authorized  the  licensing  of  trades  without  restriction,  in  ylola- 
tion  of  Const.  Or.  Art  XI,  |  5,  that  incorporation  acts  of  cities  "shall  restrict 
their  powers  of  taxation,"  for  there  is  a  restriction  to  the  purpose  of  city 
revenue,  as  well  as  one  to  the  judgment  of  tue  council. 

From  Multnomah :  Alfred  F.  Sears,  Jr.,  Judge. 

This  is  a  suit  by  George  P.  Lent  and  others  against  the  City 
of  Portland  and  its  oflReers  to  restrain  the  cpllection  of  a  license 
tax  assessed  against  plaintiffs  as  attorneys  at  law.  An  ordi- 
nance of  the  city  ordains,  among  other  things,  that  all  persons 
practicing  the  profession  of  law  in  the  city  shall  pay  a  quar- 
terly license  fee  of  from  $1  to  $15,  depending  upon  their  re- 
spective incomes  for  the  preceding  twelve  months.  The  pur- 
pose of  this  suit  is  to  enjoin  the  collection  of  such  fees  from  the 
plaintiffs.  There  was  a  demurrer  to  the  complaint,  which,  be- 
ing overruled  and  plaintiffs  refusing  to  amend  or  further 
plead,  a  decree  was  entered  dismissing  the  suit  j  hence  this  ap- 
peal. Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr,  Edward  T,  Taggart. 

For  respondents  there  was  a  brief  over  the  names  of  Law- 
rence A,  McNary,  City  Attorney,  and  Joseph  J.  ^Fitzgerald. 

Mr.  Justice  Woi^verton,  after  stating  the  facts,  delivered 
the  opinion. 

1.  Plaintiff's  counsel  do  not  seriously  controvert  the  doc- 
trine that  an  attorney  at  law  is  subject  to  the  imposition  of  a 
license  tax  by  the  legislature  or  by  a  municipality  having  the 
requisite  delegated  authority  therefrom,  notwithstanding  he 
has  been  duly  licensed  to  practice  law  in  all  the  courts  of  the 
state.  True,  such  license  is  in  a  sense  a  regulation,  its  purpose 
being  to  fix  a  standard  of  learning  and  character  for  those  de- 
siring to  engage  in  the  practice,  with  the  idea  of  protecting  the 
public  against  the  consequences  of  a  want  of  professional  qual- 
ifications; but  the  license  tax,  upon  the  other  hand,  is  more, 
and  is  usually  imposed,  not  so  much  as  a  regulation,  as  to  pro- 
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ciuce  revenue  for  the  public  use:  Weeks,  Attys.  at  Law  (2 
ed.),  §  41;  1  Desty,  Tax'n,  p.  308;  Cooley,  Tax'n  (2  ed.),  576; 
State  V.  Oazlay,  5  Ohio,  15;  Goldthwaite  v.  City  Council  of 
Montgomery,  50  Ala.  486 ;  Ex  parte  City  Council  of  Montgohi- 
ery  {In  re  Knox),  64  Ala.  463;  Ould  v.  City  of  Richmond,  23 
Grat.  464  (14  Am.  Rep.  139) ;  HMand  v.  Isler,  11  N.  C.  1; 
WUmington  v.  Macks,  86  N.  C.  88  (41  Am.  Rep.  443).  The 
strong  contention  of  counsel  is  that  the  legislature  has  not  au- 
thorized or  empowered  the  City  of  Portland  to  impose  a  license 
tax  upon  lawyers,  and  that  the  ordinance  in  question  is  there- 
fore void  and  incapable  of  being  enforced.  This  necessitates 
an  examination  of  the  charter  regulations  bearing  on  the  sub- 
ject, and  a  judicial  interpretation  thereof,  in  order  to  deter- 
mine correctly  the  true  intendment  of  their  enactment. 

2.  We  may  premise  the  examination  by  the  observation, 
without  an  elaboration  of  the  principles  which  give  it  potency 
and  effect,  that  the  city  has  no  inherent  power  to  license  any 
occupation,  calling,  or  profession,  or  to  exact  a  fee  from  any 
one  engaged  therein,  but  that  such  power  must  emanate  from 
legislative  authority,  plainly  and  unmistakably  delegated ;  that 
is  to  say,  it  must  be  found  in  the  charter,  either  in  express 
terms  or  by  necessary  implication  from  the  nature  of  the 
grant;  and,  when  the  limit  prescribed  therein  is  reached,  the 
power  is  exhausted:  Corhett  v.  Portland,  31  Or.  407  (48  Pac. 
428)  -^Wilkic  v.  Chicago,  188  111.  444  (58  N.  E.  1004,  80  Am.  St. 
Rep.  182). 

3.  By  subdivision  1  of  section  32  of  the  charter  (Laws  1898, 
p.  101),  the  common  council  is  invested  with  power  and  author- 
ity to  assess,  levy,  and  collect  taxes  for  general  municipal  pur- 
poses, not  to  exceed  eight  mills  upon  the  dollar,  upon  all  prop- 
erty, both  real  and  personal,  that  is  taxable  by  law  for  city  and 
county  purposes,  and  thereof  to  set  apart  not  to  exceed  one 
and  one  half  mills  for  lighting  the  streets,  two  mills  for  the 
fire  department,  one  and  three  fourths  mills  for  the  mainte- 
nance of  the  police  department,  one  fourth  mill  for  the  repair 
of  streets,  and  the  remaining  two  and  one  half  mills  for  the 
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payment  of  interest  on  the  bonded  indebtedness  of  the  city. 
By  subdivision  2  of  said  section  it  is  accorded  the  power  and 
authority  '*to  license,  tax,  and  regulate  brokers,  wharfingers, 
auctioneers,  drummers,  hawkers,  peddlers,  pawnbrokers,  ticket 
brokers  and  scalpers,  places  of  public  amusement  or  entertain- 
ment, including  theaters,  operas,  exhibitions,  shows,  and  the 
like;  hotel,  tavern  and  boarding-house  keepers  and  runners, 
steamship  and  steamboat  runners,  junk  dealers,  dealers  in  sec- 
ondhand articles  or  merchandise,  the  keepers  of  billiard  tables, 
bowling  alleys,  and  shooting  galleries,  and  for  the  purpose  of 
this  act,  to  define  and  declare  what  constitutes  any  of  such  pro- 
fessions, callings,  employments,  or  places  of  amusement  or  en- 
tertainment.'' By  subdivision  3,  **to  license,  tax,  and  regulate 
livery  or  boarding  stables,  hacks,  cabs,  wagons,  carts,  hackneys, 
carriages,  trucks,  drays,  or  other  vehicles  used  for  transporta- 
tion of  persons  or  passengers,  or  goods,  wares,  or  merchandise, 
earth,  rock,  ballast,  building  material,  or  other  articles  within 
the  limits  of  said  city,  either  with  or  without  hire,  and  to  pre- 
scribe the  rate  to  be  charged  for  such  transportation. ' '  By  sub- 
division 4,  **to  license,  tax,  regulate,  and  restrain  bartenders, 
saloon  keepers,  dealers  in  and  manufacturers  of  spirituous, 
vinous,  or  malt  liquors,  barrooms,  drinking  shops,  or  places 
where  spirituous,  vinous,  or  malt  liquors  are  kept  for  sale  or  in 
any  manner  disposed  of,  and  the  sale  and  disposal  thereof ;  all 
offensive  and  dangerous  trades,  employments,  or  businesses, 
and  for  the  purpose  of  this  act  to  define  and  declare  who  is  a 
bartender,  saloon  keeper,  or  dealer  in  spirituous,  vinous,  or 
malt  liquors;  and  what  is  a  barroom,  drinking  shop,  or  place 
where  spirituous,  vinous,  or  malt  liquors  are  kept  for  sale  or 
disposed  of,  and  what  are  offensive  and  dangerous  trades,  em- 
ployments, or  businesses. '  *  By  subdivision  21,  *'to  license,  tax, 
control,  and  regulate  washhouses  and  laundries,  and  to  provide 
for  the  exclusion  from  the  city  limits,  or  any  part  thereof,  of 
washhouses,  laundries,  and  slaughterhouses ; ' '  and,  by  subdivi- 
sion 33,  **to  license,  tax,  and  regulate  for  the  purpose  of  city 
revenue  all  such  business,  callings,  trades,  and  employment  as 
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the  common  council  may  require  to  be  licensed  and  as  are  not 
prohibited  by  the  laws  of  the  state.'' 

All  these  subdivisions  contain  specific  grants  of  power;  that 
under  the  first  being  limited  to  a  levy  of  eight  mills  on  the  dol- 
lar upon  all  property,  both  real  and  personal,  taxable  by  law 
within  the  city,  and  that  under  the  last-named  being  restricted 
for  the  purpose  of  city  revenue.  The  other  four  contain  the 
usual  authorization  to  license,  tax,  and  regulate  the  business, 
callings,  trades,  and  occupations  therein  enumerated,  and  such 
like,  without  especial  restriction.  It  was  not  intended  that  all 
the  city  revenues  should  be  derived  from  the  eight-mill  tax 
upon  real  and  personal  property.  This  is  apparent  from  the 
authorization  accorded  the  city  council  to  devote  the  entire 
fund  to  be  derived  therefrom  to  specific  purposes,  which  do  not 
comprehend  all  the  needs  of  the  city.  But  it  was  designed  that 
the  city  should  derive  its  revenues  from  specific  as  well  as  from 
general  taxes,  and  to  augment  them  was  manifestly  one  of  the 
purposes  of  the  adoption  of  subdivisions  2,  3,  4,  21  and  33.  The 
first  four  of  these  subdivisions  authorize  as  well  an  exercise  of 
the  police  power.  Not  so  with  the  last  named.  The  power  is 
there  restricted  to  the  one  purpose,  as  we  have  previously  indi- 
cated. All  these  subdivisions  should  be  construed  in  pari  ma- 
tenUf  being  component  parts  of  the  same  act,  and  effect  given 
to  each,  unless  there  is  found  to  be  a  positive  repugnancy  to  the 
general  intent.  It  is  stoutly  insisted  that,  by  the  use  of  the  words 
**all  such,"  preceding  ** business,  callings,  trades,  and  employ- 
ment," etc.,  the  application  of  the  provision  is  restricted  to 
such  business,  callings,  trades,  and  occupations  as  are  men- 
tioned in  subdivisions  2,  3,  4  and  21,  and  the  like,  and  that, 
under  the  rule  ejiusdsm  generis,  it  could  not  by  any  reasonable 
interpretation  be  held  to  include  the  legal  profession.  We  are 
of  the  opinion,  however,  that  it  was  not  intended  that  these 
words  should  have  any  such  signification.  They  were  em- 
ployed as  indicative  of  qualification  with  reference  to  that  sub- 
division only,  and  their  scope  cannot  be  otherwise  extended. 
The  reading  is  plain  and  the  meaning  manifest.  *  *  All  such  busi- 
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nesSy  callings,  trades,  and  employment  as  the  common  coun- 
cil may  require  to  be  licensed  and  as  are  not  prohibited  by  the 
laws  of  the  state/'  the  two  latter  clauses  alone  setting  the  limit 
of  the  delegated  power.  The  scope  of  the  subdivision  is  broad 
enough  to  include  not  only  all  such  callings,  trades,  occupa- 
tions, and  employment  as  are  mentioned  in  subdivisions  2,  3,  4 
and  21,  and  the  like,  but  all  that  the  common  council  may  re- 
quire to  be  licensed  under  the  restriction  of  the  succeeding 
clause.  This  subdivision  was  designed  solely  for  raising  reve- 
nue, while  the  others  were  intended  as  police  regulations  as 
well.  Such  is  the  feature  distinguishing  this  from  these  other 
subdivisions,  and  it  makes  the  charter  regulations  perfectly 
consistent,  when  construed  as  a  whole.  For  cases  of  some  anal- 
ogy in  support  of  this  view,  see  Fleetwood  v.  Read,  21  Wash. 
547  (58  Pac.  665,  47  L.  R.  A.  205) ;  San  Jose  v.  San  Jose  R. 
Co.  53  Cal.  475. 

4.  Another  question  is  presented,  relative  to  the  constitu- 
tionality of  said  subdivision  33,  in  that  it  is  not  restrictive  of 
the  amount  of  taxes  to  be  imposed  thereby,  as  required  by  the 
fundamental  law  of  the  state.  Art.  XI,  §  5.  As  was  said  by 
Mr.  Justice  Brewer,  now  of  the  Supreme  Court  of  the  United 
States,  in  City  of  Newton  v.  Atchison,  31  Kan.  151, 157  (1  Pac. 
288,  47  Am.  Rep.  486) :  *'If  it  were  true  that  there  was  abso- 
lutely  no  restriction,  it  might  well  be  held  that  the  power  was 
not  granted;  and  yet  there  are  very  respectable  authorities, 
and  indeed  the  weight  of  authority  seems  to  be  to  the  effect, 
that  it  is  purely  a  matter  of  legislative  discretion;'*  citing  1 
Dillon,  Mun.  Corp.  (3  ed.),  §  50;  Hill  v.  Iligdon,  5  Ohio  St. 
248  (67  Am.  Dec.  289) ;  Cooley,  Tax'n,  252.  But  we  have  not 
far  to  look  to  satisfy  the  consensus  of  opinion  relative  to  the 
subject.  Subdivision  33  itself  confines  the  tax  to  the  purpose 
of  city  revenue,  and  by  section  33  it  cannot  be  levied  except  by 
ordinance  adopted  by  a  majority  vote  of  the  common  council, 
duly  recorded.  This  restriction  may  be  said  to  be  slight,  but,  the 
U^gislature  having  the  discretion,  the  courts  cannot  intervene 
to  control  it  and  to  direct  what  restriction  shall  be  sufficient. 
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See,  further,  Uines  v.  City  of  Leavenworth,  3  Kan.  186,  203 ; 
People  V.  Mahaney,  13  Mich.  481 ;  Bank  of  Rome  v.  Village  of 
Rome,  18  N.  Y.  38. 

These  considerations  dispose  of  the  several  objections  inter- 
posed to  the  validity  of  the  ordinance  complained  of,  and,  find- 
ing them  not  well  assigned,  the  judgment  of  the  trial  court  will 
be  affirmed.  Affirmed. 
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Argtied  3  February  ;  decided  24  February,  1903. 

BCHOOLIN0   V,  HABBISBUBQ. 

[71  rac.  605;  9  Munlc.  Corp.  Cas.  705] 

Injunction  Against  Trespass — Sufficiency  of  Titijb. 

1.  The  holder  of  a  courtesy  Interest  In  land  is  enough  of  an  owner  to  main- 
tain a  suit  to  prevent  a  seizure  and  permanent  diversion  of  the  land  to  an  an- 
authorized  use. 

Dedication  op  Streets  by  Recording  Plat. 

2.  The  recording  of  the  plat  of  a  tract  of  land,  showing  streets  thereon,  and 
the  sale  by  the  owners  of  lotB  as  shown  on  such  plat,  constitute  a  dedication  by 
the  signers  of  the  land  shown  as  public  ways. 

Municipality — Loss  of  Street  by  Nonuser — Estoppel. 

3.  Highways  and  streets  may  be  lost  to  the  public  by  continued  nonuser  and 
failure  of  the  public  authorities  to  accept  the  dedication  thereof ;  thus,  in 
J  871,  plaintiff's  predecessors  in  title  acknowledged  and  recorded  a  plat  of  an 
addition  to  defendant  city  on  which  certain  streets  were  marked,  and  there- 
after conveyed  lots  in  the  addition  with  reference  to  the  re<*orded  plat.  The 
streets  and  alleys  so  designated  were  never  opened,  and  the  donation  was 
never  accepted  by  the  public,  but  the  owners  fenced  the  land,  which  was  then 
and  since  continuously  has  been  used  by  plaintiff  and  his  grantor  as  a  farm, 
fruit  trees  being  planted  in  the  streets,  and  a  bam  being  erer.ted  across  one  of 
the  alleys  so  designated.  No  steps  were  taken  by  the  city  to  open  the  streets 
until  April  16,  1901,  when  the  city  marshal  was  directed  to  compel  the  re> 
moval  of  all  obstructions  thereon.  Held,  that  the  city  was  estopped  from 
opening  the  streets. 

From  Linn :  Reuben  P.  Boise,  Judge. 

This  is  a  suit  by  J.  P.  Schooling  to  enjoin  the  City  of  Harris- 
burg, a  municipal  corporation,  from  opening  alleged  highways 
in  what  is  known  as  '*May  and  Nixon *s  Addition'*  to  Harris- 
buri;^.  The  facts  are  that  Samuel  May  and  Samuel  Nixon. 
being  the  owners  of  a  tract  of  land  described  as  follows:  **Be 
frinning  at  the  northeast  corner  of  the  town  of  Harrisburg, 
tlierice  south  1  degree  east  12.95  chains;  thence  north  89  de- 
^^rees  east  7.17  chains,  to  the  Oregon  and  California  Rjiilroad , 
iheiice  north,  parallel  with  said  railroad,  12.96  chains,  aud 
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thence  south  89  degrees  west  7.21  chains,  to  the  place  of  begm- 
ning,  containing  9.29  acres"— caused  it  to  be  surveyed  into 
blocks,  lots,  streets,  and  alleys,  as  such  addition,  and,  on  De- 
cember 27, 1871,  acknowledged  a  plat  thereof,  which  three  days 
thereafter  was  duly  filed  for  record.  This  addition  contains 
six  blocks,  three  of  which  lie  on  each  side  of  Fifth  Street,  ex- 
tending north  and  south,  the  blocks  on  the  west  side  having  ten 
lots  each,  and  the  smaller  blocks  on  the  east  side  only  four  lots 
each,  with  alleys  extending  east  and  west  through  the  middle 
of  each  block,  so  that  the  larger  contain  five,  ahd  the  smaller 
only  two,  lots  on  each  side  of  the  alley.  Blocks  1  and  6  ai^e 
situated  at  the  north  end  of  the  addition,  and  are  separated 
from  blocks  2  and  5  by  Moore  Street,  the  latter  blocks  being 
separated  from  blocks  3  and  4  by  Macy  Street,  which  streets 
run  east  and  west.  Blocks  1  and  6  were  surveyed  upon  land 
owned  by  May,  and  the  other  blocks  upon  land  owned  by 
Nixon.  At  the  time  this  addition  was  platted,  the  tract  was 
inclosed  with  a  substantial  fence,  which  has  been  maintained 
ever  since.  None  of  the  streets  or  alleys  have  ever  been  opened, 
except  about  150  feet  at  the  west  end  of  Macy  Street  for  pri- 
vate purposes,  and,  though  the  proprietors  have  sold  and  con- 
veyed lots  with  reference  to  the  recorded  plat,  the  purchasers 
thereof  have  erected  their  buildings  so  as  to  front  upon  and  to 
be  accommodated  by  Fourth  Street,  a  public  highway  border- 
ing said  addition  on  the  west.  After  the  plat  was  recorded, 
Nixon  planted  shrubbery,  fruit  trees,  and  grapevines  in  Moore 
Street,  and  on  July  11,  1876,  he  and  his  wife,  in  consideration 
of  $1,400,  executed  to  plaintiff  a  warranty  deed  for  the  north 
half  of  bloQks  2  and  5  in  said  addition,  and  at  the  same  time,  in 
consideration  of  $1,  they  also  executed  to  him  a  quitclaim  deed 
of  all  their  interest  in  Moore  Street,  and  that  part  of  Fifth 
Street  situated  between  the  parcels  so  conveyed.  Plaintiff, 
having  caused  his  deeds  to  be  recorded,  set  out  grapevines  and 
fruit  trees  in,  and  cultivated  and  fenced,  Moore  and  Fifth 
streets,  and  also  erected  a  shed  at  the  end  of  his  bam,  extend- 
ing across  the  alley  at  the  south  end  of  his  half  blocks.  The 
common  council  of  Harrisburg,  on  April  16, 1901,  directed  the 
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marshal  to  notify  all  persons  closing  the  streets  and  alleys  in 
said  addition  to  remove  the  obstructions  within  thirty  days, 
whereupon  this  suit  was  instituted,  plaintiff  alleging,  inter  alia, 
that  defendant  ought  to  be  estopped  from  asserting  any  right 
in  Moore  or  Fifth  streets  or  in  said  alley,  for  that  it  had,  for 
more  than  twenty -five  years,  with  knowledge  of  his  claim  of 
ownership  in  said  streets  and  alley,  permitted  him  to  improve 
the  same.  The  allegations  of  the  complaint  having  been  put 
in  issue  by  the  answer,  a  trial  was  had,  resulting  in  a  decree  as 
prayed  for  in  the  complaint,  and  defendant  appeals. 

Affirmed 
For  appellant  there  was  an  oral  argument  by  Mr,  H.  C.  WaU 
son,  with  a  brief  over  the  names  of  H.  C,  Watson  and  L.  L. 
Swan,  urging  these  points,  among  others : 

I.  A  grantor's  possession  after  granting  land  is  presump- 
tively neither  adverse  nor  hostile:  1  Cyc.  1039;  Northern 
Counties  Trust  v.  Enyard,  24  Wash.  366  (64  Pac.  516) ;  Steel 
v.  City  of  Portland,  23  Or.  176  (31  Pac.  479) ;  Little  Rock  v. 
Wright,  58  Ark.  142;  Lee  v.  Mmnd  Station,  118  111.  304 
(8  N.  E.  759) ;  Hempstead  v.  Huffman,  84  Iowa,  398  (51  N.  W. 
17) ;  Livermore  v.  Maquoketa,  35  Iowa,  358;  Matter  of  Public 
Park  Com'rs,  53  Hun,  556;  Derby  v.  Ailing,  40  Conn.  410; 
Schwallback  v.  Chicago,  M.  &  St,  P.  Ry.  Co.  69  Wis.  292 
(2  Am.  St.  Rep.  740,  34  N.  W.  128). 

II.  An  easement  created  by  deed  or  grant  is  not  lost  by  non- 
user:  Homer  v.  Stillwell,  35  N.  J.  Law,  307;  Eddy  v.  Chace, 
140  Mass.  411  (5  N.  E.  306) ;  Veghte  v.  Raritan  Water  Power 
Co,  19  N.  J.  Eq.  42;  Smyles  v.  Hastings,.  22  N.  Y.  217;  Jewett 
A.  Jewett,  16  N.  Y.  150;  White  v.  Crawford,  10  Mass.  183;  Ar- 
nold V.  Stevens,  24  Pick.  106  (35  Am.  Dec.  305) ;  Barnes  v. 
Lloyd,  112  Mass.  224;  Day  v.  Walden,  46  Mich.  583.  Also,  see 
notes  to  Northei^,Pac.  Ry.  Co.  v.  Ely,  in  87  Am.  St.  Rep.  775. 

For  respondent  there  was  a  brief  over  the  names  of  Wenth- 
crford  c&  Wyatt  and  George  W.  Wright,  with  an  oral  argument 
by  Mr.  Wright  and  Mr.  J.  R.  Wyatt.* 

•Note. — No  synopsis  of  respondent's  brief  Is  given  because  It  was  closely 
followed  by  the  court  on  the  points  discussed.  ItBPOBTBR. 
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Mb.  Chief  Justice  Moobe,  after  stating  the  facts,  delivered 
the  opinion  of  the  court: 

1.  It  is  contended  in  limine  by  defendant's  counsel  that  at 
the  time  this  suit  was  instituted  the  title  to  the  streets  involved 
was  not  in  the  plaintiff,  and  hence  the  court  erred  in  granting 
the  injunction  complained  of.  It  is  alleged  in  the  complaint 
that  plaintiff  is  the  owner  in  fee  simple  of  the  streets  and  alleys 
in  dispute  herein.  The  transcript,  however,  shows  that  on 
June  23,  1890,  he  executed  to  his  wife,  Martha  R.  Schooling,  a 
deed  to  the  north  half  of  blocks  2  and  5  in  May  and  Nixon's 
Addition  to  Harrisburg,  and  also  the  streets  involved  in  this 
suit,  and  that  she,  on  January  10,  1894,  reconveyed  to  him  the 
real  property  so  received,  except  said  streets.  Mrs.  E.  A. 
Thomas,  a  witness  called  by  the  defendant,  testifies  that  in  Oc- 
tober, 1881,  she  called  upon  plaintiff's  wife,  saying,  **It  was 
during  her  lifetime."  From  this  statement  it  is  reasonable  to 
infer  that  Mrs.  Schooling  is  dead,  and,  though  plaintiff  may 
not  have  been  her  heir,  he  is  at  least  a  tenant  by  the  courtesy, 
and  has  a  life  estate  in  and  is  entitled  to  the  possession  of  the 
real  property  of  which  she  died  seised  (B.  &  C.  Comp.  §  5544), 
and  for  this  reason  he  is  authorized  to  maintain  this  suit  to 
prevent  any  interference  with  such  right. 

2.  Considering  the  case  upon  its  merits,  the  question  pre- 
sented by  this  appeal  is  whether  the  doctrine  of  equitable  estop- 
pel is  applicable  to  the  facts  involved.  Our  statute  prescribes 
a  penalty  for  disposing  of,  or  offering  for  sale,  any  lot  or  lots 
in  a  town  or  city,  or  in  any  addition  thereto,  until  the  plat 
thereof  has  been  duly  acknowledged  and  recorded  (B.  &  C. 
Comp.  §  2736),  and  also  contains  the  following  provision: 
**  Every  donation  or  grant  to  the  public,  including  streets  and 
alleys,  or  to  any  individual  or  individuals,  religious  society  or 
societies,  or  to  any  corporation  or  body  politic,  marked  or  noted 
as  such  on  the  plat  of  the  town  wherein  such  donation  or  grant 
may  have  been  made,  shall  be  considered  to  all  intents  and  pur- 
poses a  general  warranty  to  the  said  donee  or  donees,  grantee 
or  grantees,  for  his,  her,  or  their  use  for  the  purposes  intended 
by  the  donor  or  donors,  grantor  or  grantors,  as  aforesaid": 

42  0b.-^82 
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B.  &  C.  Comp.  2738.  The  recording  of  the  plat  of  said  addi- 
tion and  the  sale  of  lots  therein  by  its  proprietors  constituted  a 
dedication  by  them  to  the  public  of  the  streets  and  alleys 
marked  on  the  plat. 

3.  The  transcript,  however,  fails  to  show  that  the  common 
council  of  Harrisburg,  as  the  agent  of  the  public,  ever  accepted 
thejlnnfttjoi)^  formally  or j>therwise,  until  April  16^901,  yvhea 
the  streets  were  ordfi£ed_ogened.  It  is  unnec^sary  to  inquire 
whether  or  not  the  dedication,  under  the  circumstances  ad- 
verted to,  was  revocable,  for,  if  the  plaintiff  can  successfully 
invoke  the  doctrine  of  an  estoppel  in  pais,  he  is  entitled  to  the 
relief  which  the  application  of  that  equitable  principle  affords. 
In  the  case  at  bar,  the  streets  involved  have  never  been  opened, 
and  for  nearly  thirty  years  prior  to  the  conutiencement  of  this 
suit  plaintiff  and  Nixon,  his  grantor,  have  kept  the  premises 
inclosed  and  made  valuable  improvements  thereon.  **As  a 
way,"  says  Mr.  Justice  Wolvebton,  in  Bayard  v.  Standard  OH 
Co,  38  Or.  438  (63  Pac.  614),  **may  be  obtained  and  estab- 
lished by  user,  it  may  also  be  lost  to  the  public  by  nonuser.'* 
In  Baldwin  v.  THmble,  85  Md.  396  (37  Atl.  176,  36  L.  R.  A. 
489),  it  was  held  by  the  Court  of  Appeals  of  Maryland  that  an 
evident  and  notorious  abandonment  of  a  public  road  and  the 
physical  closing  thereof,  with  the  knowledge  of  the  municipal 
authorities,  on  the  faith  of  which  private  parties  have  ex- 
pended money  in  improvements,  constitute  an  estoppel  against 
the  reassertion  of  the  public  easement.  In  Orr  v.  O^Brien,  77 
Iowa,  253  (42  N.  W.  183,  14  Am.  St.  Rep.  277),  it  is  held  by 
the  Supreme  Court  of  Iowa  that  the  entire  nonuser  of  a  high- 
way for  a  period  of  ten  years,  and  the  actual,  open,  notorious, 
and  adverse  possession  thereof  by  a  party  for  the  same  length 
of  time,  will  estop  the  public  from  thereafter  claiming  any 
right  therein  against  such  party  or  those  claiming  under  him. 
In  Chicago  &  N,  W.  Ry.  Co.  v.  People  ex  rd,  91  111.  251,  the 
authorities  of  a  city  having  acquiesced  for  nineteen  years  in 
the  maintenance  of  an  arch  over  a  public  street  by  a  railroad 
company,  and  then  made  a  written  agreement  whereby  the 
right  so  to  use  the  street  was  continued  until  it  should  be  neces- 
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sary  to  rebuild  the  arch,  it  was  held  that  the  city,  by  these  acts 
of  recognition  and  acquiescence,  was  estopped  from  compelling 
the  company  to  remove  it  until  it  should  become  necessary  to 
rebuild  the  same.  In  Hamilton  v.  State,  106  Ind.  361  (7  N.  E. 
9),  a  public  highway  having  been  maintained  for  more  than 
twenty  years,  substantially  of  uniform  width,  but  less  than 
that  at  which  it  was  originally  laid  out  and  established,  and 
fences  built  in  good  faith  on  the  appearance  of  the  way,  it  was 
held  that  the  law  presumed  an  abandonment  of  so  much  of  the 
highway  as  was  thus  occupied,  and  the  public  was  estopped 
from  asserting  its  rights  by  means  of  criminal  prosecutions 
against  adjoining  landowners  for  obstructing  the  highway  by 
so  narrowing  it.  In  Paine  Lum.  Co.  v.  Oshkosh,  89  Wis.  449 
(61  N.  W.  1108),  a  plat  of  a  city,  dedicating  a  street,  having 
been  recorded,  the  common  council  refused  to  open  it,  where- 
upon the  owners  of  the  fee,  relying  upon  such  action  of  the 
council,  filled  up  the  land  in  and  adjoining  such  street  and 
erected  buildings  thereon,  and  it  was  held  that  the  city  was 
estopped  from  exercising,  as  against  such  owners,  the  rights 
acquired  by  the  recorded  plat. 

The  principle  announced  in  the  cases  to  which  attention  has 
been  called  probably  had  its  origin  in  a  remark  made  by 
Judge  Dillon,  and  found  in  his  work  on  Municipal  Corpora- 
tions (3  ed.  §  675),  in  which  the  learned  author,  conceding  that 
the  statute  of  limitations  may  run  against  a  municipal  corpora- 
tion in  its  private  character,  says:  **But  such  a  corporation 
does  not  own  and  cannot  alien  public  streets  or  places,  and  no 
laches  on  its  part  or  on  that  of  its  officers  can  defeat  the  right 
of  the  public  thereto ;  yet  there  may  grow  up,  in  consequence, 
private  rights  of  more  persuasive  force  in  the  particular  case 
than  those  of  the  public.  It  will,  perhaps,  be  found  that  cases 
will  arise  of  such  a  character  that  justice  requires  that  an 
equitable  estoppel  shall  be  asserted  even  against  the  public, 
but,  if  so,  such  cases  will  form  a  law  unto  themselves,  and  do 
not  fall  within  the  legal  operation  of  limitation  enactments. 
The  author  cannot  assent  to  the  doctrine  that,  as  respects  pub- 
lic rights,  municipal  corporations  are  within  ordinary  liraita- 
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tion  statutes.  It  is  unsafe  to  reco^ize  such  a  principle.  But 
there  is  no  danger  in  recognizing*  the  principle  of  an  estoppel 
in  pais  as  applicable  to  such  cases,  as  this  leaves  the  courts  to 
decide  the  question,  not  by  mere  lapse  of  time,  but  by  all  the 
circumstances  of  the  case,  to  hold  the  public  estopped  or  not,  as 
right  and  justice  may  require. ' '  The  language  quoted  is  criti- 
cised by  the  Supreme  Court  of  West  Virginia  in  Ralston  v. 
Westaii,  46  W.  Va.  544  (33  S.  E.  326,  76  Am.  St.  Rep.  834), 
and  in  a  note  to  the  case  of  Northern  Pac.  Ry,  Co.  v.  Ely,  25 
Wash.  384  (65  Pac.  555,  54  L.  R.  A.  526,  87  Am.  St.  Rep.  766), 
referring  to  the  principle  spoken  of  by  Judge  Dillon,  it  is  said : 
**Many  states  have,  however,  followed  Dillon  in  this  regard, 
and,  influenced  undoubtedly  by  the  apparent  injustice  of  de- 
priving individuals  of  property  which  they  have  occupied  for 
years,  aided  by  the  negligence  and  laches  of  public  oflRcials  and 
of  the  public  courts,  have  applied  the  doctrine  of  equitable 
estoppel  to  such  cases. ' '  In  the  case  at  bar  the  oflScers  of  the 
defendant  knew  that  the  streets  and  alley  in  question  were  in- 
closed, and  must  also  have  known  that  plaintiff,  for  more  than 
twenty-five  years,  had  been  making  valuable  improvements 
thereon,  and,  these  officers  having  permitted  him  to  use  the 
property  without  objection  in  a  manner  inconsistent  with  the 
assertion  of  any  right  thereto  on  the  part  of  the  city,  such  tacit 
permission  and  use  evidence  an  .abandonment  of  the  hiyhwav 
•by  the  municipality,  which  operates  to  estop  it^oTP  ^^^rlin^g 
the  right  JiQw^insiste3  upon,  and,  this  being  so,  no  error  was 
committed  in  restraining  the  opening  of  such  streets  and  alley, 
and  hence  the  decree  is  affirmed.  Affirmed. 


Argued  10  February ;  decided  2  March,  1003. 

BU88ABD  V.  HIBLBB. 

[71  Pac.  642.] 

Obnbbal  and  Special  Damaobs — Plbadimo. 

1.  In  an  action  for  a  breach  of  a  contract,  such  damages  as  would  be  neces- 
sarily sustained  through  the  act  complained  of  may  be  recovered  under  a  gen- 
eral allegation  of  damage;  for  example,  the  difference  between  the  market 
price  and  the  contract  price  of  goods  which  are  not  delivered  to  a  purchaser 
according  to  contract  constitutes  a  damage  to  the  purchaser  which  would  in- 
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eyitably  follow  such  failure,  and  therefore  special  damages  need  not  be  alleged 
In  order  to  recover  such  sum. 

Breach  op  Contract — ^Tender — ^Delivery. 

2.  Where*  a  contract  for  the  purchase  of  chattels  required  dellyery  before 
payment,  no  money  became  due  until  there  was  an  offer  to  deliver, 'and  until 
then  the  purchaser  was  not  obliged  to  tender  the  price. 

Breach  op  Contract — Demand  Bbporb  Brinqing  Action. 

8«  Where  certain  goods,  which  had  been  contracted  to  a  purchaser  were 
sold  and  delivered  to  another,  no  demand  for  the  goods  by  the  contract  pur- 
chaser was  necessary  before  commencing  action. 

Prom  Linn :  George  H.  Burnett,  Judge. 

This  action  was  commenced  in  a  justice's  court  of  Linn 
County  to  recover  damages  for  the  breach  of  an  alleged  agree- 
ment. It  is  averred  in  the  complaint,  in  substance,  that  on 
March  26,  1902,  the  plaintiffs,  M.  Bussard  and  John  Robson, 
partners  as  Bussard  &  Robson,  entered  into  a  contract  with  the 
defendant,  Ross  E.  Hibler,  by  the  terms  of  which  he  agreed  to 
purchase  all  the  mohair  that  could  be  secured  at  suitable  prices 
in  the  vicinity  of  Scio,  Oregon,  and  deliver  the  same  to  them  at 
that  place  upon  their  reimbursing  him  for  his  expenditure  and 
paying  him  one  cent  a  pound  as  commission ;  that  in  pursuance 
of  such  agreement  he  purchased  about  2,000  pounds  prior  to 
April  16,  1902,  when  the  contract  was  so  modified  that  he  was 
to  continue  purchasing  mohair  for  them,  and  to  deliver  the 
same  at  Albany,  Oregon,  at  the  close  of  the  season,  for  which 
they  were  to  pay  him  24Vi  cents  per  pound,  whereupon  they 
advanced  to  him,  on  account,  the  sum  of  $400 ;  that  thereafter 
defendant  purchased  about  6,000  pounds,  but  delivered  to  them 
only  1,633  pounds,  itnd  at  the  close  of  said  season,  to  wit,  about 
April  30,  1902,  he  refused  to  comply  with  their  request  to  de- 
liver the  remainder,  or  any  part  thereof,  to  them,  at  Albany, 
where  they  were  ready  and  willing  to  receive  and  pay  therefor, 
but,  as  they  were  informed  and  believe,  he  sold  and  delivered 
all  the  remainder  to  one  Metzker ;  that  at  the  close  of  said  sea- 
son the  market  value  of  mohair  was  28  cents  per  pound,  and, 
by  reason  of  .defendant's  refusal  to  perform  his  part  of  the 
contract,  they  were  deprived  of  the  profits  on  6,367  pounds 
thereof,  to  their  damage  in  the  sum  of  $222.84,  for  which  they 
demand  judgment.     The  answer,  having  denied  the  material 
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allegations  of  the  complaint,  averred,  in  eflfect,  that  plaintiflPs 
agreed  not  to  purchase  any  mohair  in  the  vicinity  of  Scio,  to 
furnish  defendant  a  daily  report  of  the  market  price  thereof, 
and  to  pay  him  immediately  after  his  outlay  all  sums  of  money 
advanced  on  account  of  his  purchases  for  them,  together  with 
said  commission ;  that  they  refused  to  furnish  him  said  report, 
but  provided  him  statements  of  prices  less  than  the  true  market 
quotations ;  that  they  offered  his  customers  for  their  mohair  a 
greater  price  than  he  could  pay  under  the  statements  so  sup- 
plied him;  and  that  on  April  — ,  1902,  said  contract  was  termi- 
nated, the  defendant  having  delivered  to  them  mohair  of  the 
value  of  the  money  so  received.  The  reply  having  put  in  issue 
the  allegations  of  new  matter  in  the  answer,  a  trial  was  had  in 
the  justice's  court,  and  a  judgment  rendered  for  plaintiffs, 
from  which  an  appeal  was  taken  to  the  circuit  court,  wherein 
the  case  was  retried,  resulting  in  a  judgment  of  nonsuit,  and 
plaintiffs  appeal  to  this  court.  Reversed. 

For  appellants  there  was  a  brief  and  an  oral  argument  by 
Mr.  W.  R.  BUyen  and  Mr.  J.  N.  Duncan. 

For  respondent  there  was  a  brief  over  the  name  of  Weaiher- 
ford  (&  Wyatt,  with  an  oral  argument  by  Mr.  J.  R.  Wyatt. 

Mr.  Chief  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

It  is  contended  by  plaintiff's  counsel  that  the  testimony  in- 
troduced by  them  at  the  trial,  together  with  the  inferences  and 
presumptions  fairly  deducible  therefrom,  having  tended  to 
establish  the  material  allegations  of  the  complaint,  the  court 
erred  in  not  submitting  the  questions  involved  to  the  jury  for 
their  determination.  It  is  maintained  by  defendant 's  counsel, 
however,  that  the  complaint  contains  no  averment  that  plain- 
tiff suffered  any  special  damage  by  reason  of  a  breach  of  the 
alleged  agreement,  or  that  they  entered  into  a  contract  with 
defendant  for  the  purpose  of  reselling  the  mohair  for  a  profit, 
nor  was  there  any  testimony  offered  at  the  trial  upon  these 
questions ;  that  there  is  no  sufficient  averment  in  the  complaint. 
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nor  was  there  any  proof  offered,  that  they  were  able,  ready  or 
willing  to  perform  their  part  of  the  agreement,  and  that  the 
evidence  fails  to  show  a  sufiScient  demand  made  by  them  upon 
defendant  to  deliver  the  remainder  of  the  mohair,  under  the 
terms  of  the  contract,  or  that  they  ever  tendered  to  him  the 
sum  of  money  due  therefor ;  and  that  for  these  reasons  no  error 
was  committed  as  alleged. 

1.  Considering  first  the  legal  principles  insisted  upon  by  de- 
fendant's  counsel,  the  rule  is  universal  that,  under  an  allega- 
tion of  pecuniary  injury,  a  party  may  recover,  as  general 
damages,  the  quantum  of  loss  that  is  necessarily  and  inevitably 
sustained  through  the  act  of  which  he  complains:  Wisner  v. 
Barber,  10  Or.  342 ;  Sunnyside  Land  Co.  v.  Willamette  Bridge 
Hy.  Co,  20  Or.  544  (26  Pac.  835) ;  Dose  v.  Tooze,  37  Or.  13 
(60  Pac.  380).  In  Griffin  v.  Colver,  16  N.  Y.  489  (69  Am. 
Dec.  718,  and  note),  it  was  held  that  a  party  injured  by  a 
breach  of  a  contract  is  entitled  to  recover  all  his  losses  sus- 
tained thereby,  provided  they  are  certain,  and  such  as  might 
naturally  be  expected  to  follow  the  breach.  In  Messmore  v. 
New  York  8.  &  Lead  Co.  40  N.  Y.  422,  it  was  held  that  the 
damages  recoverable  upon  a  breach  of  contract  include  gains 
prevented  as  well  as  losses  sustained,  provided  the  gains  are 
certain,  and  such  as  would  naturally  have  resulted  from  a  per- 
formance of  the  agreement.  In  Peters  v.  Cooper,  95  Mich.  191 
(54  N.  W.  694),  it  was  held  by  the  Supreme  Court  of  Michigan 
that  losses  sustained  by  the  depreciation  in  the  price  of  cattle 
and  the  expense  of  keeping  them,  occasioned  by  a  breach  of  an 
agreement  to  accept  them,  being  general  damages,  the  facts 
constituting  such  depreciation  and  expense  need  not  be  spe- 
cially alleged  in  the  complaint.  In  Johnson  v.  Oilmore,  6  S.  D. 
276  (60  N.  W.  1070),  it  was  held  by  the  Supreme  Court  of 
South  Dakota  that  a  complaint  which  states  a  contract,  shows  a 
breach,  and  alleges  damages  directly  resulting  therefrom, 
states  a  cause  of  action,  without  showing  in  what  particular 
manner  such  damages  occurred.  The  damages  sought  to  be 
recovered  in  the  case  at  bar  are  such  as  would  inevitably  result 
from  a  breach  of  the  agreement,  and,  being  general,  no  neces- 
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sity  existed  for  alleging  any  special  damages,  such  as  that  the 
purchases  were  made  for  resale.  If  plaintiffs  desired  the  mo- 
hair for  their  own  use,  they  Would  necessarily  sustain  damage 
by  reason  of  defendant's  failure  to  deliver  it  to  them;  and,  so 
far  as  it  appears  from  an  inspection  of  the  complaint,  they  may 
have  negotiated  the  purchase  for  their  own  benefit.  In  any 
event,  they  do  not  seek  to  recover  such  damages  as  would  ensue 
if  they  had  a  contract  for  the  resale  of  the  commodity  to  a  par- 
ticular person ;  and,  this  being  so,  the  complaint  is  sufficient  to 
sustain  a  judgment  for  general  damages. 

2.  It  is  alleged  in  the  complaint  that,  at  the  time  and  place 
appointed  by  the  terms  of  the  contract,  ^^  plaintiffs  were  willing 
and  ready  to  receive  and  pay  for"  the  mohair  agreed  to  be 
delivered,  and  such  averment  is. sufficient  to  show  a  readiness 
on  the  part  of  the  plaintiffs  to  keep  and  perform  their  part  of 
the  agreement:  Smith  v.  Lewis,  26  Conn.  110.  The  contract, 
according  to  plaintiffs'  theory,  required  the  payment  of  the 
remainder  due  on  the  purchase  of  the  mohair  upon  its  delivery 
at  Albany  within  the  time  specified,  and,  until  defendant 
offered  to  deliver  it  in  accordance  therewith,  no  money  was 
due,  and  no  tender  thereof  was  necessary :  Lewis  v.  Craft,  39 
Or.  305  (64Pac.  809). 

3.  The  defendant,  as  a  witness  in  his  own  behalf,  testified 
that  during  the  mohair  season  of  1902  he  purchased  at  Scio, 
Oregon,  6,069  pounds  of  Angora  goats'  wool,  and  that  at  the 
close  of  the  reason  he  delivered  1,633  pounds  of  it  to  the  plain- 
tiffs at  Albany,  Oregon,  and  sold  the  remainder  to  one  Metzker. 
The  defendant  having  disabled  himself  from  performing  his 
part  of  the  contract,  no  demand  by  plaintiffs  that  he  should 
comply  with  his  agreement  was  necessary :  Hawlexf  v.  Keeler, 
53  N.  Y.  114. 

We  do  not  deem  it  necessary  to  quote  from  or  comment  upon 
the  testimony  given  by  plaintiffs'  witnesses;  but  believing  it 
suflficient,  as  tending  fairly  to  support  the  material  allegations 
of  the  complaint,  an  error,  in  our  opinion^  was  committed  in 
granting  the  nonsuit,  and  hence  the  judgment  is  reversed,  and 
the  cause  remanded  for  a  new  trial.  Reversed. 
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ANDEBSOV  V.  OITT  BAILWAT  OOMPANT. 

[71  Pac.  659.] 

Liability  of  Stbsbt  Railways  fob  Pbbmanbnt  Obstbuctions. 

1.  It  is  negligence  for  a  street  railway  company  to  permit  permanent  ob* 
stnictions  to  remain  so  close  to  its  tracks  that  passengers  are  in  danger  of 
coming  In  contact  therewith,  and  usually  the  Jury  are  to  determine  whether  a 
giTen  obstruction  is  so  situated. 

INJUEY  TO  PaBSBNQBB  ON  POOTBOABD CONTBIBUTOBY   NBQLIOBNCB. 

2.  A  passenger  is  not  guilty  of  contributory  negHgence  in  riding  on  the 
footboard  of  an  open  street-car,  where  all  the  seats  are  occupied. 

INJUBY  FBOU  OBJECT  NBAB  TBACK — QUESTION  FOB  JUBY. 

3.  A  street  railway  company  constructed  its  tracks  so .  near  the  super- 
structure of  a  bridge  as  to  leave  only  eighteen  inches  between  the  framework 
thereof  and  the  outer  edge  of  the  footboard  of  its  open  cars.  A  passenger 
riding  on  the  footboard — the  seats  inside  the  car  all  being  occupied — ^was  In- 
jured by  coming  in  contact  with  a  strut  of  the  bridge.  There  was  evidence 
that  the  car  was  going  at  a  high  speed,  and  that  no  warning  was  given  of  the 
proximity  of  the  bridge.  Held,  that  the  company's  negligence  was  a  question 
for  the  Jury. 

LONG-CONTINUBD  USB,  AS  AFFBCTINO  NEGLIGENCE. 

4.  The  fact  that  a  certain  condition  of  affairs  had  existed  for  many  years 
before  a  certain  accident  is  not  conclusive  evidence  of  a  want  of  negligence  in 
either  the  construction  or  operation  of  the  applianes  that  caused  the  accident. 

Accident  on  Footboabd  of  Stbbet-Cab — Contbibutoby  Negligence. 

6.  One  injured  while  riding  on  the  footboard  of  an  open  car  by  coming  in 
contact  with  the  strut  of  a  bridge  over  which  the  car  was  passing  was  not 
guilty  of  contributory  negligence,  though  he  leaned  back  in  returning  his 
money  to  his  pocket  or  in  looking  to  see  what  a  friend,  also  on  the  footboard, 
was  doing. 

Passengeb  on  Footboabd  of  Stbbet-Cab — Negligence  of  Company. 

6.  It  is  not  negligence  per  ae  for  a  street  railway  company  to  permit  pas- 
sengers to  ride  on  the  footboard  of  an  open  car,  where  all  the  seats  are  occu- 
pied. 

INSTBUCTION  A8  TO  LIABILITY  OF  COMPANY  FOB  iNJUBY  TO  FaSSBNOBB. 

7.  Refusal -to  charge  that  it  was  not  negligence  for  a  street  railway  com- 
pany to  permit  a  passenger  to  ride  on  the  footboard  of  a  crowded  car  was 
error,  though  t^e  court  charged  that,  if  the  passenger  vofuntsrily  took  his 
place  there,  and,  by  reasonable  care,  could  have  ridden  safely,  but  did  not  use 
such  care,  the  company  was, not  liable,  especially  where  the  court  also  charged 
that,  if  the  accident  to'  the  passenger  was  the  direct  result  of  the  overcrowded 
condition  of  the  car,  the  company  would  be  liable,  provided  the  passenger  was 
not  guilty  of  contributory  negligence. 

From  Multnomah :  John  B.  Cleland,  Judge. 

Action  by  George  W.  Anderson,  administrator  of  Chester 
Anderson,  deceased,  against  the  City  &  Suburban  Railway 
Company.    The  plaintiff's  intestate,  a  boy  about  sixteen  years 
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of  age,  was  killed  in  October,  1901,  by  coining  in  contact  with  a 
strut  of  the  Morrison-street  bridge  while  riding  as  a  passenger 
upon  one  of  defendant's  open  trolley  cars.  In  company  with 
his  two  sisters  and  a  young  gentleman  named  Robinson,  he 
boarded  the  car  on  the  East  Side,  near  Grand  Avenue,  about 
8  o'clock  in  the  evening,  for  the  purpose  of  crossing  to  the 
Welst  Side,  and  there  transferring  to  an  Albina  car.  The  seats 
in  the  car  were  all  occupied,  and  one  of  the  passengers  gave  up 
his  seat  to  the  ladies  of  the  party ;  and  the  deceased,  his  com- 
panion, Robinson,  and  other  passengers,  stood  on  the  footboard. 
In  crossing  the  bridge  the  deceased  was  struck  on  the  head  by 
one  of  the  timbers  thereof,  thrown  under  the  car,  and  killed. 
The  bridge  is  twenty  feet  and  ten  inches  wide  in  the  clear.  The 
defendant  company  has  two  car  tracks  thereon,  six  feet  apart, 
leaving  a  space  of  twenty-six  inches  between  the  uprights  sup- 
porting the  roofs  of  the  open  or  summer  cars  as  they  pass  each 
other,  and  twenty-four  inches  between  the  uprights  on  the 
outer  side  and  the  strut  of  the  bridge.  The  footboard  of  the 
car  is  six  or  eight  inches  wide,  thus  leaving  a  space  of  about 
eighteen  inches  from  the  outer  edge  of  the  board  to  the  strut. 
There  is  no  material  conflict  in  the  evidence  as  to  the  manner 
of  the  accident  The  witnesses  for  the  plaintiff  testified  that 
the  deceased  was  holding  the  upright  with  his  right  hand,  and 
returning  his  money  to  his  pocket  with  the  left,  at  the  time  he 
was  struck.  Dr.  Josephi,  who  was  standing  on  the  footboard 
between  Robinson  and  the  deceased,  and  who  testified  for  the 
defendant,  said  that  the  conductor  had  been  around  collecting 
fares,  and  just  before  reaching  the  bridge  the  deceased  asked 
Robinson  to  get  transfers  for  the  party ;  that  Robinson  started 
to  the  end  of  the  car  for  that  purpose,  when  the  deceased,  who 
was  riding  with  his  back  to  the  west,  and  therefore  toward  the 
bridge,  leaned  back  so  as  to  look  behind  the  witness  and  see 
whether  Robinson  was  getting  the  transfers,  and  while  in  this 
position  his  head  came  in  contact  with  the  strut  of  the  bridge, 
throwing  him  from  the  car.  The  evidence  as  to  the  speed  of 
the  car  is  somewhat  conflicting.  Some  of  the  witnesses  for  the 
plaintiff  put  it  as  high  as  eijrhteen  miles  an  hour,  while  those 
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for  the  defendant  estimated  it  at  much  less.  It  is  admitted,  as 
we  understand  the  record,  or  at  least  there  is  evidence  tending 
to  show,  that  no  warning  was  given  of  the  approach  of  the  car 
to  the  bridge,  or  of  any  danger  therefrom. 

The  complaint  alleges  that  the  defendant  was  negligent 
(1)  in  constructing  its  tracks  in  such  close  proximity  to  the 
strut  or  brace  timbers  of  the  bridge  as  to  make  it  dangerous  for 
passengers  riding  on  the  footboard  of  its  cars;  (2)  in  running 
the  car  upon  which  deceased  was  riding  at  a  dangerous  and 
unlawful  rate  of  speed;  (3)  in  failing  to  give  warning  of  the 
approach  to  the  bridge,  or  the  danger  on  account  thereof ;  and 
(4)  in  overloading  and  crowding  the  car  upon  which  deceased 
was  riding.  These  several  charges  of  negligence  are  denied  by 
the  answer.  At  the  close  of  the  testimony,  the  defendant  re- 
quested the  court  to  charge  the  jury  as  follows:  ** There  is  not 
sufficient  evidence  in  this  case  to  sustain  a  judgment  in  favor 
of  the  plaintiff,  and  your  verdict  must  be  for  the  defendant. 
*  *  It  is  not  negligence  on  the  part  of  the  railway  company  to 
permit  passengers  to  ride  on  the  footboard  of  its  cars,  provided 
»  passenger  voluntarily  chooses  that  place  when  the  seats  are 
full,  rather  than  await  the  arrival  of  another  car,  and  a  passen- 
ger taking  such  position  is  bound  to  exercise  reasonable  care  to 
avoid  accident  or  injury  to  himself ;  but  if  he  fails  to  exercise 
reasonable  care,  and  by  reason  thereof  is  injured,  the  railway 
company  is  not  liable  for  such  injury. "  Both  of  these  instruc- 
tions were  refused,  and  the  following,  among  others,  given: 
**If  you  find  from  the  evidence  that  the  defendant  company 
undertook  to  carry  a  number  of  persons  greatly  in  excess  uf 
the  capacity  of  the  car  upon  which  the  accident  happened,  so 
that  passengers,  including  the  deceased,  were  compelled  to 
stand  on  the  footboard,  and  the  accident  was  the  direct  result 
of  such  overcrowded  condition  of  said  car,  the  defendant 
woidd  be  liable  for  the  same,  provided  the  deceased  was  not 
guilty  of  negligence  contributing  to  the  cause  of  his  injury." 
**If  you  find  from  the  evidence  that  the  deceased,  Chester  An- 
derson, voluntarily  took  his  place  on  the  footboard  of  the  car, 
and  that  by  the  exercise  of  reasonable  care  he  could  have  rid- 
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den  safely  in  that  place  to  his  destination,  and  if  you  further 
find  that  he  did  not  use  ordinary  care,  but  unnecessarily  and 
carelessly  leaned  out  from  the  car,  and,  by  reason  of  so  leaning 
out,  his  head  came  into  contact  with  the  framing  of  the  bridge, 
causing  an  injury  of  which  he  died,  the  defendant  is  not  liable 
for  any  damages  resulting  therefrom,  and  your  verdict  must 
be  for  the  defendant. ' '  The  plaintiff  had  a  verdict  and  judg- 
ment for  $3,000,  and  the  defendant  appeals.  Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  Dolph, 
Mallory,  Simon  cfe  Gearin,  with  an  oral  argument  by  Mr.  John 
M.  Oearin. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  Henry  E.  McOinn  and  Mr.  Victor  K.  Strode. 

Mr.  Justice  Bean,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

1.  It  is  urged  that  the  request  for  an  instruction  directing  a 
verdict  for  defendant  should  have  been  given,  because  the  evi- 
dence shows  no  breach  of  any  duty  that  the  defendant  owed  to 
plaintiff.  Negligence  is  generally  a  question  for  the  jury. 
The  cases  in  which  the  courts  will  assume  to  decide  it,  and 
withdraw  the  case  from  the  jury  or  direct  a  verdict,  are  gen- 
erally those  in  which  reasonable  minds  cannot  differ  as  to  the 
conclusions  to  be  drawn  from  the  facts.  Where  the  facts  are 
in  conflict,  or  where  they  are  undisputed,  but  honest  minds 
might  reasonably  differ  as  to  the  conclusions  to  be  deduced 
therefrom,  the  case  must  go  to  the  jury.  Now,  it  is  admitted 
that  the  defendant  constructed  its  tracks  so  near  the  super- 
structure of  the  bridge  as  to  leave  a  space  of  only  eighteen 
inches  between  the  framework  thereof  and  the  outer  edge  of 
the  footboard  of  its  open  cars,  upon  which  passengers  were  per- 
mitted to  ride,  and  there  is  evidence  tending  to  show  that  the 
car  was  moving  at  an  unusual  and  unlawful  rate  of  speed,  and 
that  no  warning  was  given  to  the  deceased  of  the  approach  to 
the  bridge,  or  of  any  danger  to  be  apprehended  therefrom. 
The  question,  then,  is  whether,  under  such  circumstances,  the 
court  can  say,  as  a  matter  of  law,  that  the  defendant  was  not 


Mar.  1903.]    Anderson  v.  City  Railway  Co.  609 

negligent.  The  authorities  all  agree  that  it  is  negligenee  for  a 
street  railway  company  to  permit  permanent  obstructions  to 
stand  so  near  its  tracks  that  passengers  getting  off  or  on  its 
ears,  or  riding  thereon,  are  in  danger  of  coming  in  contact 
therewith,  and  it  is  generally  considered  a  question  for  the 
jury  as  to  whether  a  given  obstruction  is  so  situated :  Wtdsk  v. 
Oregon  Ry.  dt  Nav.  Co.  10  Or.  250 ;  Johnston  v.  Oregon  8.  L. 
By,  Co.  23  Or.  94  (31  Pac.  283) ;  Elliott  v.  Newport  8.  R.  Co. 
18  R.  I.  707  (28  Atl,  338,  31  Atl.  694,  23  L.  R.  A.  208) ;  Whalen 
V.  Illinois  R.  &  Coal  Co.  16  111.  App.  320 ;  Chicago  &  Iowa  B. 
Co.  V.  Russell,  91  111.  298  (33  Am.  Rep.  54) ;  West  Chicago  8t. 
R.  Co.  V.  Marks,  82  111.  App.  185  (affirmed  in  182  111.  15,  55 
N.  E.  67) ;  Oeitz  v.  Milwaukee  City  R.  Co.  72  Wis.  307  (39 
N.  W.  866) ;  City  Ry.  Co.  v.  Lee,  50  N.  J.  Law,  435  (14  Atl. 
883,  7  Am.  St.  Rep.  798) ;  Topeka  City  Ry.  Co.  v.  Higgs,  38 
Kan.  375  (16  Pac.  667,  5  Am.  St.  Rep.  754) ;  Dahlherg  v.  Minr 
neapoUs  St.  Ry.  Co.  32  Minn.  404  (21  N.  W.  545,  50  Am.  Rep. 
585,  and  note). 

2.  It  cannot  be  said  that  the  deceased  was  guilty  of  contribu- 
tory negligence  in  riding  on  the  footboard  of  the  car :  Lapointe 
V.  Middlesex  R.  144  Mass.  18  (10  N.  E.  497) ;  Graham  v.  Man-^ 
hattan  R.  Co.  149  N.  Y.  336  (43  N.  E.  917) ;  Seymour  v.  Citi- 
zens' Ry.  Co.  114  Mo.  266  (21  S.  W.  739).  He  was  there  by 
the  invitation  and  consent  of  the  company,  and,  while  he  was, 
perhaps,  required  to  exercise  extra  care  and  caution  on  account 
of  the  increased  danger  attending  his  position,  it  was  neverthe- 
less the  duty  of  the  company  to  furnish  him  a  reasonably  safe 
place  in  which  to  ride,  and  not  expose  him  to  injury  from  per- 
manent obstructions  unreasonably  near  its  tracks. 

3.  ** Where  a  railroad  company,"  says  the  Supreme  Court 
of  Illinois,  **  places  its  tracks  so  near  an  obstruction,  which  it  is 
necessary  for  its  cars  to  pass,  that  its  passengers,  in  getting  on 
and  off  the  cars,  and  while  upon  them,  are  in  danger  of  being 
injured  by  contact  with  such  obstruction,  it  is  a  fair  question 
for  the  jury  whether  the  company  is  or  is  not  guilty  of  negli- 
gence": North  Chicago  St.  R.  Co.  v.  Williams,  140  HI.  275  (29 
N.  B.  672).     This  doctrine  is  obviously  sound,  and  the  ques- 
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tion  of  negligence  for  the  jury,  where  a  street  railway  company 
invites  or  expects  passengers  to  ride  on  the  footboard  of  its 
cars,  and  carries  them,  at  a  rapid  rate  of  speed,  in  close  prox> 
imity  to  dangerous  obstructions,  of  which  they  have  no  knowl- 
edge, without  warning  them  of  the  risk.  A  common  carrier  of 
passengers  by  street  cars  is  required  **to  exercise  the  highest 
degree  of  skill  and  care  which  may  reasonably  be  expected  of 
intelligent  and  prudent  persons  engaged  in  that  business,  in 
view  of  the  instrumentalities  employed  and  the  dangers  natu- 
rally to  be  apprehended":  Booth,  St  Ry.  Law,  §  328.  And  it 
is  the  duty  of  such  a  carrier  to  foresee  the  possible  danger  to 
which  passengers  riding  on  the  footboards  of  its  cars  might  be 
exposed  by  a  slight  movement  of  the  body  in  consequence  of 
the  proximity  of  its  tracks  to  permanent  structures,  and  it  is 
not  negligence  on  the  part  of  a  passenger  to  omit  to  look  out 
for  such  structures  unless  he  has  reason  to  anticipate  some  such 
danger.  He  has  a  right  to  assume  that  the  company  has  per- 
formed its  duty  to  carry  him  safely,  and  that  it  will  not  expose 
him  to  unnecessary  hazard,  and  to  act  accordingly :  Dickinson 
v.  Port  Huron  Ry.  Co.  53  Mich.  43  (18  N.  W.  553).  So  that, 
upon  the  whole,  we  are  of  the  opinion  that  the  question  of  neg- 
ligence was  for  the  jury,  and  not  the  court. 

4.  The  fact  that  the  defendant's  road  had  been  operated 
since  1890,  and  no  accident  had  occurred  from  a  like  cause,  is 
not  conclusive  evidence  of  the  absence  of  negligence  on  its  part, 
either  in  the  construction  of  the  road  or  the  operation  of  the 
cars. 

5.  Nor  was  the  deceased  necessarily  guilty  of  contributory 
negligence  because  he  leaned  back  while  in  the  act  of  returning 
his  money  to  his  pocket,  or  in  looking  after  his  friend.  Con- 
duct of  that  kind  on  the  part  of  passengers  was  such  as  might 
reasonably  be  anticipated  by  the  railway  company.  The  cases 
of  Craighead  v.  Brooklyn  City  R.  Co.  123  N.  Y.  391  (25  N.  E. 
387),  and  OMy  v.  New  Orleans  City  R.  Co.  49  La.  Ann.  588 
(21  South.  850),  principally  relied  upon  by  the  defendant,  are 
in  many  ways  to  be  distinguished  from  the  case  in  hand.  In 
the  former,  the  plaintiff  was  injured  in  the  daytime  by  a  pass- 
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ing  car,  while  going  along  the  footboard  of  the  ear  upon  which 
he  was  riding,  at  a  place  where  ears  were  passing  as  of  ten  as 
once  every  half  minute.  In  the  latter,  the  plaintiff  was  familiar 
with  the  obstruction  by  which  he  was  injured,  had  ridden  on 
the  cars  for  six  or  seven  years,  and  was  fully  aware  of  the  dan- 
ger. 

6.  That  the  instruction  requested  and  refused,  to  the  effect 
that  it  was  not  negligence  on  the  part  of  the  defendant  to  per- 
mit passengers  to  ride  on  the  footboard  of  its  cars,  contains  a 
correct  statement  of  the  law,  is  unquestioned.  It  is  not  negli- 
gence per  se,  either  on  the  part  of  a  passenger  or  a  street  rail- 
way cojnpany,  that  a  passenger,  reasonably  competent  to  take 
care  of  himself,  should  ride  on  the  platform  or  footboard  of  a 
crowded  car.  It  is,  however,  obviously  more  dangerous  to 
occupy  such  a  position  than  a  seat  in  the  car,  and  therefore  the 
law  imposes  upon  both  the  passenger  and  the  railway  company 
the  duty  of  extra  caution  to  prevent  injury;  and  a  railway 
company  which  accepts  a  person  as  a  passenger,  and  permits 
him  so  to  ride,  is  bound  to  carry  him  with  a  degree  of  skill,  pru- 
dence, and  care  proportionate  to  the  danger  to  be  apprehended, 
but  it  is  not  negligent  in  permitting  him  to  do  so :  Booth,  St. 
Ry.  Law,  §  341 ;  Smidfordy.  HestonvUle  R.  Co.  136  Pa.  84  (20 
Atl.  799) ;  Craighead  v.  Brooklyn  City  R.  Co.  123  N.  Y.  391 
(25  N.  E.  387) ;  Oilly  v.  New  Orleans  City  R.  Co.  49  La.  Ann. 
f>88  (21  South.  850). 

7.  It  is  insisted,  however,  that  the  instruction  as  requested 
was,  in  substance,  given  by  the  court,  in  the  charge  that,  if  the 
deceased  voluntarily  took  his  place  on  the  footboard,  and  by 
the  exercise  of  reasonable  care  could  have  ridden  safely,  but 
did  not  use  such  care,  and  on  account  thereof  was  injured,  the 
defendant  is  not  liable.  A  comparison  of  the  instruction  re- 
fused and  the  one  given  will  show  that  they  are  not  the  same. 
They  are  practically  so  as  to  the  negligence  of  the  defendant, 
and  the  result  thereof ;  but  the  important  part  of  the  requested 
instruction— that  it  was  not  negligence  on  the  part  of  the  com- 
pany to  permit  passengers  to  ride  on  the  footboard  of  its  cars 
—was  refused.     The  instruction  as  given  was  declaratory  of 
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the  obligation  resting  on  the  deceased  to  look  out  for  himself, 
and  was  correct,  whether  the  act  of  defendant  in  permitting 
him  to  ride  on  the  footboard  constituted  negligence  or  not.  If 
it  was  negligence,  but  the  deceased  was  also  guilty  of  negli- 
gence in  projecting  himself  against  the  bridge,  it  would  not  be 
liable.  If,  on  the  other  hand,  it  was  not  guilty  of  negligence 
in  allowing  him  to  ride  upon  the  footboard,  and  the  accident 
was  the  result  of  the  negligence  of  the  deceased,  the  plaintiff 
could  not  recover.  But  if  the  jury  should  find  that  the  de- 
ceased was  not  guilty  of  negligence  in  leaning  back  from  the 
car,  then  the  vital  question  would  be,  was  it  negligence  in  the 
company  to  allow  him  to  ride  on  the  footboard  t  And  upon 
this  question  the  defendant  was  entitled  to  have  the  jury  prop- 
erly instructed  as  to  the  law.  The  error  in  failing  to  give  the 
instruction  requested  was  emphasized  by  the  one  given,  to  the 
effect  that,  if  the  accident  was  the  direct  result  of  the  over- 
crowded condition  of  the  car,  defendant  would  be  liable,  if 
deceased  was  not  guilty  of  contributory  negligence.  The  nat- 
ural inference  from  the  instructions  given  would  be  that  the 
defendant  was  in  some  way  guilty  of  negligence  in  permitting 
its  cars  to  be  so  overloaded  that  passengers  were  required  to 
stand  on  the  footboard,  while,  under  the  law,  such  an  act  on 
the  part  of  the  street  railway  company  is  not  negligence  per  se 
as  to  a  passenger  who  voluntarily  boards  a  crowded  car,  and 
assumes  to  ride  on  its  footboard :  Olivier  v.  Railroad  Co.  43  La. 
Ann.  804  (9  South.  431). 

It  follows  that  the  judgment  of  the  court  below  must  be  re- 
versed, and  a  new  trial  ordered.  Reversed. 


|f48 
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PAOIFIO  BISOtJIT  CO.  v.  DtJGGEB. 

[70  Pac  S2d.] 

Law  Action — ^Bill  op  Salb  as  Chattbl  Mortoagb. 

1.  In  law  actions  parol  evidence  is  admissible  to  vary  the  terms  of  written 
instruments  where  the  action  Is  not  between  the  parties  thereto,  or  where  the 
writing  is  introduced  for  a  collateral  purpose,  and  not  in  an  endeavor  to  en- 
force it. 

Res  Judicata — Estoppel  as  to  Oollatbbal  Mattbbs. 

2.  A  Judgment,  if  upon  the  merits,  is  an  absolute  bar  to  a  subsequent  action 
on  the  same  demand,  and  concludes  both  the  parties  and  their  privies  as  to 
every  matter  that  might  have  been,  as  well  as  to  all  matters  that  actually 
were,  litigated ;  but  where  the  second  action  is  nj^ob.  a  different  claim,  though 
between  the  same  parties,  the  prior  judgment  operates  as  a  bar  only  as  to 
those  matters  directly  in  issue,  and  not  those  collaterally  litigated.  This  case 
illustrates  this  distinction :  Plaintiff  sued  for  the  price  of  goods  claimed  to 
have  been  purcaased  by  one  acting  as  defendant's  agent  in  the  conduct  of  a 
business  formerly  owned  by  the  agent.  The  issue  of  agency  was  not  made  by 
the  pleadings,  but  the  bill  of  sale  from  the  alleged  agent  to  defendant  was  in- 
troduced, in  which  the  agency  was  recited,  and  the  defendant  and  her  hus- 
band, as  well  as  the  agent,  testified  to  an  agency  more  or  less  special.  On  ap- 
peal, the  supreme  court  determined  from  this  testimony  that  there  was  a 
general  agency.  At  a  second  trial,  defendant  was  permitted  to  testify  that 
the  bin  of  sale  was  intended  as  a  chattel  mortgage,  and  to  deny  the  agency. 
Held,  that  the  Supreme  Court's  determination  was  made  on  evidence  differing 
from  that  introduced  at  the  second  trial,  and  as  to  a  matter  only  incidentally 
in  controversy,  and,  therefore,  that  the  question  of  agency  was  not  res  judi- 
cata, and  that  the  previous  decision  did  not  preclude  defendant's  repudiation 
of  the  agency. 

Effect  of  Inconsistent  Statements  at  Diffebbnt  Tkials. 

3.  The  fact  that  a  witness  varies  his  testimony  at  successive  trials  is  a  mat- 
ter affecting  his  credibility,  but  it  does  not  warrant  an  instruction  to  disre- 
gard the  statements  entirely. 

Conflicting  Evidence — Pebemptobt  Instruction. 

4.  Where  the  testimony  on  the  direct  issues  is  conflicting,  or  there  may  be 
different  deductions  from  the  evidence,  a  peremptory  instruction  to  return  a 
stated  verdict  should  not  be  given,  of  which  rule  this  case  affords  an  example. 
In  a  suit  for  the  price  of  goods  claimed  to  have  been  purchased  by  one  act- 
ing as  defendant's  agent  in  the  conduct  of  a  business  formerly  owned  by  the 
agent,  plaintiff  introduced  the  bill  of  sale  from  the  agent  to  defendant.  In 
which  the  agency  was  recited,  and  also  proof  that  defendant  had  sold  the 
goods  so  purchased,  and  appropriated  the  proceeds.  Defendant  claimed  that 
the  bill  of  sale  was  a  mortgage,  and  there  was  evidence  tending  to  show  only  a 
limited  agency.  Held,  that  a  peremptory  instruction  for  plaintiff  was  prop- 
erly refused,  as,  if  the  Jury  believed  that  the  bill  of  sale  was  merely  a  mort- 
gage, and  the  agency  special,  defendant  would  have  had  the  right,  on  default 
tn  the  condition  of  the  security,  to  take  the  goods  covered  thereby,  without 
being  held  to  have  thus  ratified  their  acquisition. 

Prom  Linn :  George  H.  Burnett,  Judge. 

42  0R.-63 
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Action  by  the  Pacific  Coast  Biscuit  Co.  against  Airs.  G.  A. 
Dugger,  in  which  plaintiff  was  defeated  and  appeals. 

Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of  Cannon  d" 
Newport  and  CaldweU  cfc  Cahaliuy  with  an  oral  argument  by 
Mr.  A.  M.  Cannon. 

For  respondent  there  was  a  brief  over  the  names  of  J.  J. 
Whitney,  N.  B.  Humphrey,  and  W.  K.  BUyeu,  with  an  oral 
argument  by  Mr.  Whitney  and  Mr.  BUyeu. 

Mr.  Chief  Justice  Moore  delivered  the  opinion  of  the  court 

This  is  an  action  by  the  Pacific  Coast  Biscuit  Co.,  a  corpora- 
tion, against  Mrs.  6.  A.  Dugger,  to  recover  the  value  of  certain 
goods,  wares,  and  merchandise  alleged  to  have  been  sold  and 
delivered  to  her  by  said  company,  and  also  by  the  Rosenfeld- 
Smith  Co.,  a  corporation,  which  latter  account  was  assigned  to 
plaintiff  prior  to  the  commencement  of  the  action.  The  an- 
swer contains  a  specific  denial  of  the  material  allegations  of  the 
complaint,  and,  the  trial  thereon  having  resulted  in  a  judgment 
for  the  defendant,  plaintiff  appeals. 

This  cause  is  here  on  a  second  appeal.  The  first  trial  was 
had  upon  the  theory  that  the  defendant,  having  purchased 
from  her  son,  S.  W.  Dugger,  a  cigar  and  confectionery  business 
at  Independence,  Oregon,  leaving  him  in  charge  of  the  store  as 
her  agent,  authorized  to  sell  and  dispose  of  the  goods,  and  to 
replenish  the  stock,  if  necessary,  but  not  to  buy  on  credit,  was 
not  responsible  for  goods  purchased  by  him  in  violation  of  her 
orders,  though  the  traveling  salesmen  of  plaintiff  and  of  its 
assignor,  from  whom  he  secured  the  goods,  had  no  knowledge 
of  such  instructions.  It  was  held,  however,  in  reversing  the 
judgment,  that  the  agency  thus  created  was  general,  though 
only  for  a  special  business,  and  that  a  purchase  on  credit  was 
within  the  scope  of  his  apparent  authority,  for  which  the  de- 
fendant was  liable,  notwithstanding  her  instructions  to  the 
contrary:  Pacific  Biscuit  Co.  v.  Dugger,  40  Or.  302  (67  Pac, 
32).     The  cause  being  remanded  for  a  new  trial,  in  the  course 
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thereof  plaintiff's  counsel  introduced  in  evidence  what  pur- 
ported to  be  a  bill  of  sale,  apparently  designed  to  transfer  said 
business,  which,  as  recorded  in  the  records  of  bills  of  sale  of 
Polk  County,  reads  as  follows : 

**Know  All  Men  by  These  Presents:  That  I,  S.  W.  Dug- 
ger, party  of  the  first  part,  for  and  in  consideration  of  the  sum 
of  five  hundred  dollars  ($500.00)  to  me  in  hand  paid,  have  this 
day  sold  to  Mrs.  G.  A.  Dugger,  party  of  the  second  part,  all  my 
right,  title,  and  interest  to  the  cigar  and  confectionery  business 
situated  on  C  Street,  in  Independence,  Oregon,  the  same  con- 
sisting of  cigars,  plug  and  smoking  tobacco,  pipes,  candies, 
nuts,  soda-water  fountain,  and  tanks,  show  cases,  etc.,  valued 
at  the  sum  of  eight  hundred  dollars. 

**The  conditions  of  this  sale  are  such  that  the  said  S.  W. 
Dugger  is  to  retain  charge  of  the  above-mentioned  goods  as 
agent  for  the  said  Mrs.  G.  A.  Dugger,  rendering  to  her  a  faith- 
ful account  of  the  conduct  of  the  said  business  monthly,  in 
default  of  which  the  said  S.  W.  Dugger  agrees  to  turn  over  the 
said  business  to  the  said  Mrs.  T.  L.  Dugger  free  from  all  claims, 
debts,  etc. 

**  Signed  in  the  presence  of  S.  W.  Dugger.  [l.  s.] 

**T.L.  Dugger. 

**D.  W.  McFee. 
**Done  at  Independence,  Oregon,  on  this  17th  day  of  March, 
1899.'' 

T.  L.  Dugger,  defendant's  husband,  appearing  as  her  wit- 
ness, testified,  in  effect,  that  as  her  agent,  and  at  the  solicitation 
of  his  son,  he  wrote  said  instrument,  and,  over  plaintiff's  objec- 
tion and  exception,  was  permitted  to  state  that  it  was  executed 
as  a  security  for  the  sum  of  about  $575  for  money  loaned  by 
her  to  S.  W.  Dugger. 

1.  It  is  contended  by  plaintiflF's  counsel  that  in  an  action  at 
law  it  cannot  be  shown  that  a  bill  of  sale,  absolute  in  terms,  is 
in  fact  a  mortgage,  and,  this  being  so,  that  the  court  erred  in 
admitting  such  testimony.  It  has  been  held  by  the  supreme 
courts  of  California,  Michigan,  and  New  York  that  parol  evi- 
dence was  admissible  in  an  action  at  law  to  prove  that  a  deed 
or  a  bill  of  sale,  absolute  in  form,  was  intended  by  the  parties 
as  a  security  for  the  payment  of  a  debt  or  for  the  performance 
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of  an  obligation;  but  the  conclusions  thus  reached  rest  upon 
the  principle  that  the  distinction  between  actions  at  law  and 
suits  in  equity  has  been  abolished  in  those  states:  Jackson  v. 
Lodge,  36  Cal.  28 ;  Fuller  v.  Parrish,  3  Mich.  211 ;  Crary  v. 
Goodman,  9  Barb.  657.  In  Nicklin  v.  Betts  Spring  Co.  11  Or. 
406  (5  Pac.  51,  50  Am.  Rep.  477),  it  was  held  in  a  suit  in 
equity,  following  the  universal  rule  in  that  forum  (Jones, 
Chat.  Mort.  [4  ed.],  §  22),  that  a  bill  of  sale  absolute  in  its 
terms  becomes  a  chattel  mortgage  upon  proof  by  parol  that  it 
was  made  to  secure  a  debt.  Notwithstanding  the  distinction 
between  actions  and  suits  is  still  maintained  in  this  state  (Bea- 
carmon  v.  Liehe,  11  Or.  443,  5  Pac.  273),  it  seems  to  have  been 
held  in  Bartel  v.  Lope,  6  Or.  321  (an  action  by  an  administra- 
tor to  recover  specific  personal  property  belonging  to  the  de- 
cedent's estate)  that  parol  evidence  was  admissible  to  show 
that  a  bill  of  sale  executed  by  the  decedent  was  intended  as  a 
chattel  mortgage ;  but  whether,  in  an  action  at  law  between  the 
parties  to  a  written  agreement,  one  of  them  can  impeach  it  by 
introducing  evidence  tending  to  show  that  it  was  executed  for 
a  purpose  different  from  that  specified  therein,  it  is  not  neces- 
sary to  decide,  because  the  question  does  not  arise  here  between 
the  parties  to  the  bill  of  sale.  It  has  been  held  that,  when 
papers  or  documents  are  introduced  collaterally  in  the  trial  of 
a  cause,  the  purpose  and  object  for  which  they  were  executed, 
and  the  reason  why  they  were  made  in  a  particular  form  may 
be  explained  by  parol  evidence:  Bank  v.  Kennedy,  24  U.  S.  (17 
Wall.),,  19.  The  testimony  so  objected  to  was  admissible  on 
another  ground :  The  rule  that  an  instrument  in  writing  can- 
not be  contradicted  or  varied  by  parol  evidence  applies  only 
between  the  parties  and  their  privies,  and  cannot  be  invoked  in 
controversies  between  third  parties  and  any  of  the  parties  to 
the  contract:  1  Greenleaf,  Ev.  (16  ed.),  §  279;  11  Am.  &  Eng. 
Enc.  Law  (2  ed.),  550;  Whitheck  v.  Whitbeck.  9  Cow.  (N.  Y.), 
266  (18  Am.  Dec.  503) ;  McMaster  v.  Insurafice  Co.  55  N.  Y. 
222  (14  Am.  Rep.  239) ;  Coleman  v.  Pike  County,  83  Ala.  326 
(3  South.  755,  3  Am.  St.  Rep.  746) ;  Bruce  v.  Roper  Lum.  Co, 
67  Va.  381  (13  S.  E.  153,  24  Am.  St.  Rep.  657).     In  the  case  at 
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bar,  plaintiff  was  not  a  party  nor  privy  to  the  bill  of  sale  exe- 
cuted by  S.  W.  Dugger  to  his  mother,  and  this  instrument  was 
introduced  in  evidence  by  plaintiff's  counsel— not  for  the  pur- 
pose of  asserting  any  rights  thereunder,  but  as  tending  to 
establish  the  fact  that  the  person  executing  it  was  the  general 
agent  of  the  defendant,  for  whose  acts,  within  the  scope  of  his 
apparent  authority,  she  was  liable.  The  writing  was  therefore 
introduced  in  evidence  for  a  collateral  purpose,  and,  this  being 
so,  no  error  was  committed  in  receiving  testimony  showing  the 
object  to  be  subserved  in  executing  the  bill  of  sale. 

2.  It  is  contended  by  plaintiff's  counsel  that,  this  court  hav- 
ing determined  on  the  former  appeal  that  S.  W.  Dugger  was 
the  general  agent  of  his  mother,  that  question  had  become  res 
jndicata,s,nd  hence  the  court  erred  in  permitting  her  to  contro- 
vert such  holding,  and,  over  their  objection  and  exception,  to 
testify  that  her  son,  in  conducting  said  business,  was  not  her 
agent.  An  examination  of  the  pleadings  shows  that  S.  W. 
Dugger 's  agency,  either  special  or  general,  was  not  in  issu^  on 
the  former  appeal,  and  therefore  the  question  was  only  inci- 
dentally involved.  In  Glenn  v.  Savage,  14  Or.  567  (13  Pac. 
442),  it  was  held  that  an  issue,  once  determined  in  a  court  of 
competent  jurisdiction,  cannot  be  again  litigated,  and  may  be 
opposed  as  an  effectual  bar  to  any  further  litigation  on  the 
same  matter  by  the  parties  and  privies ;  but  the  matter  adjudi- 
cated, to  constitute  a  bar,  must  be  a  fact  in  issue  by  the  plead- 
ings, as  distinguished  from  a  fact  in  controversy.  In  La  Fdlett 
V.  Mitchell,  42  Or.  465  (69  Pac.  916),  Mr.  Justice  Bean,  dis- 
cussing  this  question,  says:  ** There  is  no  dispute,  under  the 
authorities,  as  to  the  rule  of  law  that  an  issue,  once  determined 
in  a  court  of  competent  jurisdiction,  cannot  be  again  litigated 
between  the  same  parties.  But  there  is  a  difference,  sometimes 
overlooked,  between  the  effect  of  a  judgment  as  a  bar  or  estop- 
pel against  the  prosecution  of  a  second  action  upon  the  same 
claim  or  demand,  and  its  effect  as  an  estoppel  in  another 
action  between  the  same  parties  upon  a  different  claim  or 
demand.     In   the   former  case   the  judgment,    if   upon   the 
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merits,  is  an  absolute  bar,  and  concludes  the  parties  and 
their  privies,  not  only  as  to  every  matter  that  was  actually  liti- 
gated, but  as  to  any  other  that  might  have  been  litigated. 
Where,  however,  the  action,  although  between  the  same  parties, 
is  upon  a  different  claim  or  demand,  the  judgment  in  the  prior 
action  operates  as  a  bar  or  estoppel  only  as  to  those  matters 
directly  in  issue,  and  not  those  collaterally  litigated."  In 
Magnussan  v.  Charlson,  32  111.  App.  580,  a  decree  having  been 
reversed  and  the  cause  remanded  without  instructions,  it  was 
held  that  the  lower  court  was  only  bound  by  the  law  as  deter- 
mined by  the  appellate  court,  and  also  as  to  the  matters  of  fact 
passed  upon  by  it  that  were  not  changed  upon  the  rehearing  by 
additional  facts,  and  to  that  extent  only  could  the  case  be  said 
to  be  res  judicata.  The  rule  is  settled  in  this  state  that  the 
question  of  res  judicata  can  only  be  successfully  invoked  where 
the  facts  collaterally  involved  are  substantially  the  same  on  the 
second  trial  as  those  determined  on  the  former  appeal :  Apple- 
gate  V.  Dowell,  17  Or.  299  (20  Pac.  429) ;  Portland  Trust  Co.  v. 
Coulter,  23  Or.  131  (31  Pac.  280). 

The  transcript  on  the  former  appeal  shows  that  S.  W.  Dug- 
ger, having  been  called  by  plaintiff,  testified  that  he  gave  his 
mother  the  bill  of  sale ;  that  he  had  charge  of  the  store  for  her, 
and  bought  the  goods,  for  the  recovery  of  the  value  of  which 
the  action  was  instituted ;  and  that  the  goods  so  purchased  were 
either  sold  by  him  at  retail,  or  by  his  father  in  disposing  of  the 
store.  The  defendant,  having  been  called  as  plaintiff's  wit- 
ness, corroborated  her  son,  and  testified  that  her  husband  was 
her  agent  in  preparing  the  bill  of  sale  and  in  selling  the  store 
for  her.  T.  L.  Dugger,  appearing  as  plaintiff's  witness,  testi- 
fied that  he  wrote  the  bill  of  sale ;  that  his  son  was  in  charge  of 
and  conducted  the  stx)re  for  his  mother  as  her  agent,  and  was 
instructed  to  buy  no  goods  on  credit,  but  to  pay  cash  for  every- 
thing necessary  to  keep  up  the  store;  and  that,  as  her  agent, 
witness  sold  the  stock  of  goods.  The  bill  of  sale  having  been 
offered  in  evidence,  which,  with  the  foregoing  testimony,  con- 
stituted all  the  material  evidence  introduced  at  the  first  trial, 
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except  upon  the  question  of  the  sale  and  delivery  of  the  goods, 
plaintiff  thereupon  rested;  and,  the  defendant  declining  to 
offer  any  testimony  on  her  own  behalf,  the  cause  was  submitted 
to  the  jury,  which  found  in  her  favor.  It  will  be  seen  from  the 
foregoing  statement  of  the  testimony  introduced  at  the  first 
trial  that  neither  Mr.  nor  Mrs.  Dugger,  nor  their  son,  testified 
that  he  was  the  general  agent  of  his  mother,  and  the  conclusion 
reached  by  this  court  on  the  former  appeal  was  deduced  from 
an  inspection  of  the  bill  of  sale  and  the  testimony  hereinbefore 
mentioned.  At  the  second  trial,  T.  L.  Duggan,  over  plaintiff's 
objection  and  exception,  in  speaking  of  the  agency  existing  be- 
tween his  son  and  his  wife,  says :  '  ^  He  was  an  agent  just  as  far 
as  specified  in  the  bill  of  sale.  I  sought  to  make  him  one. 
That  was  my  intention  in  writing  the  bill  of  sale.  He  was  an 
agent  just  as  far,  and  no  farther  than,  the  bill  of  sale  expresses 
for  the  goods,— the  bill  of  sale  described,— and  he  was  prohib- 
ited personally  from  buying  goods  on  her  name  and  on  credit  in 
any  way. ' '  S.  W.  Dugger,  as  a  witness  for  the  defendant,  cor- 
roborates the  testimony  of  his  father  in  the  particulars  speci- 
fied ;  but  Mrs.  Dugger,  as  a  witness  in  her  own  behalf,  testified, 
over  plaintiff's  objection,  that  she  had  nothing  to  do  with 
the  management  of  the  store ;  that  her  son  was  not  her  agent ; 
and  that  the  bill  of  sale  was  intended  as  a  mortgage.  It  will 
thus  be  seen  that  the  evidence  collaterally  involved  is  substan- 
tially different  from  that  given  at  the  former  trial,  and,  this 
being  so,  the  doctrine  of  res  jtuiicata  does  not  apply,  and  no 
error  was  committed  as  alleged. 

3.  It  is  contended  by  plaintiff's  counsel  that,  the  defendant 
having  testified  on  the  former  trial  that  her  son  was  her  agent, 
the  court  erred  in  permitting  her  at  the  retrial  of  the  cause  to 
controvert  the  position  theretofore  taken,  and  also  erred  in  re- 
fusing to  instruct  the  jury  to  disregard  her  contradictory  state- 
ments and  to  find  for  the  plaintiff.  That  her  testimony  could 
not  have  been  true  in  both  instances  must  be  admitted,  but  the 
inconsistency  only  affected  her  credibility,  and  it  was  for  the 
jury  to  say  which  statement,  if  either,  was  true.  Testimony 
given  by  a  witness,  varying  from  that  given  theretofore,  at  the 
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retrial  of  a  cause,  is  not  equivalent  to  assuming  inconsistent 
positions,  though  such  testimony  should  contradict  that  pre- 
viously given ;  for  the  former,  while  not  true,  may  have  been 
based  upon  a  mistake  of  fact  which  the  witness  on  the  second 
trial  ought  to  be  permitted  to  correct.  We  think  the  court  did 
not  err  in  refusing  to  instruct  the  jury  as  requested. 

4.  Mr.  Chief  Justice  Bean,  on  the  former  appeal  {Pacific 
Biscuit  Co.  V.  Bugger,  40  Or.  302,  67  Pac.  32),  in  speaking  of 
the  liability  of  a  principal  for  the  acts  of  his  agent,  says:  **In 
McDowell  V.  McKenzic,  65  Ga.  630,  it  was  held  that  a  merchant 
whose  agent  purchased  goods  in  New  York  on  credit,  although 
the  credit  was  unauthorized,  could  not  refuse  to  pay,  when  he 
had  received  and  sold  the  goods,  and  pocketed  the  proceeds.*' 
Plaintiff's  counsel,  invoking  the  rule  thus  announced,  contend 
that  the  testimony  conclusively  shows  that  the  defendant  sold 
the  goods  so  purchased  by  her  son  from  their  clients,  and  ap- 
propriated the  money  arising  therefrom  in  discharging  her 
son's  debt,  for  the  payment  of  which  she  was  liable,  and,  this 
being  so,  the  court  erred  in  refusing  to  instruct  the  jury  to 
return  a  verdict  for  plaintiff.  The  defendant's  theory  at  the 
second  trial  was  that  the  bill  of  sale  was  intended  by  the  par- 
ties as  a  security  for  the  payment  of  a  debt,  and  that  S.  W. 
Dugger  was  not  the  general  agent  of  his  mother.  If  the  jury 
believed  from  the  testimony  that  the  written  instrument  was 
designed  as  a  chattel  mortgage,  the  title  to  the  goods  so  pur- 
chased would  be  in  S.  W.  Dugger,  whose  agency  they  might 
also  have  found  to  have  been  special.  These  facts  having  been 
found  in  the  defendant's  favor,  she,  upon  default  in  the  condi- 
tion of  her  security,  could  have  taken  possession  of  the  goods 
so  hypothecated,  and  sold  them  on  her  own  account,  and  hence 
the  court  properly  refused  to  instruct  as  requested.  It  follows 
from  these  considerations  that  the  judgment  is  affirmed. 

Affirmed. 
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XKIGHT  V.  ATiEXANDEB.  ^ 

[71  Pac.  657.] 

SPICIFIC  PERPOBMANCB INDBFINITB  CONTRACT PASOL  EYIDBNCI. 

Before  a  contract  to  convey  land  can  be  apeciflcally  enforced,  whether  the 
contract  be  oral  or  written,  it  must  be  certain  as  to  the  land  referred  to  with- 
out the  aid  of  other  testimony  to  identify  it.  This  case  well  illustrates  the 
rule:  A  client  agreed  orally  with  his  attorney  to  give  him  "300  acres  off  the 
west  end  of  a  certain  undescribed  tract  of  several  hundred  acres  of  swamp 
land  if  he  should  secure  the  title  from  the  state  for  the  client.  The  attorney 
obtained  title  to  part  of  it.  Held,  that  parol  evidence  was  not  competent  to 
identify  any  particular  hundred  acres  as  the  particular  tract  meant,  and  that 
the  contract  was  too  indefinite  as  stated  to  be  enforceable. 

Prom  Marion :  Reuben  P.  Boise,  Judge. 

Suit  by  Portia  and  Sylvia  Knight  against  Wana  Alexander 
(formerly  Wana  Miller)  and  husband,  and  David  Bafferty,  as 
administrator  of  the  estate  of  William  P.  Miller,  deceased,  for 
the  specific  performance  of  a  contract  to  convey  real  estate. 
The  complaint  alleges,  in  brief,  that,  in  1884  William  P.  Miller, 
the  defendant's  grantor,  and  N.  B.  Knight,  the  plaintiff's 
assignor,  entered  into  a  mutual  agreement,  wherein  and 
whereby  Miller  employed  Knight  to  render  and  perform  cer- 
tain professional  services  for  him,  of  the  reasonable  value  of 
{^500,  consisting  in  part  of  securing  a  title  for  Miller  to  some 
524.87  acres  of  swamp  land  in  Marion  County,  in  consideration 
of  which  Miller  agreed  to  convey  to  Knight,  by  warranty  deed, 
as  compensation  for  such  services,  100  acres  thereof,  particu- 
larly described  in  the  complaint ;  that  Knight  duly  performed 
the  terms  of  his  contract,  and  on  August  22,  1890,  the  title  to 
the  land  was  perfected  and  established  in  Miller,  who  there- 
after attempted  to  perform  the  contract  on  his  part  by  convey- 
ing to  Knight  the  100  acres  referred  to,  but,  owing  to  inadver- 
tence and  mistake,  the  deed  included  other  lands,  not  owned 
by  him,  on  account  of  which  it  was  returned,  but  never  cor- 
rected ;  that  thereafter  Miller  conveyed  the  land  in  controversy 
to  the  defendants,  and  Knight  assigned  and  transferred  all  his 
interest  under  the  contract  to  the  plaintiffs.  The  answer  denies 
the  contract  set  out  in  the  complaint,  or  that  Miller  agreed  or 
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undertook  to  convey  to  Knight  the  particular  100  acres  de- 
scribed therein.  The  plaintiffs  had  a  decree  in  the  court  below, 
and  the  defendants  appeal.  Reversed. 

For  appellants  there  was  a  brief  over  the  names  of  W.  H. 
Holmes  and  Webster  Holmes,  with  an  oral  argument  by  Mr. 
William  //.  Holmes. 

For  respondents  there  was  a  brief  and  an  oral  argument  by 
Mr.  R.  J.  Fleming. 

Mr.  Justice  Bean,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

.  The  contract  sought  to  be  enforced  in  this  suit  rests  entirely 
in  parol.  But,  conceding  that  Knight  performed  the  terms 
thereof  on  his  part,  and  that  such  performance  was  sufficient 
Xxy  take  it  out  of  the  statute  of  frauds,  we  are  of  the  opinion 
that  the  decree  must  be  reversed,  because  the  contract  was 
indefinite  and  uncertain  as  to  the  land  to  be  conveyed.  The 
complaint  alleges  that  Miller  agreed  to  convey  to  Knight  cer- 
tain described  real  estate,  but  the  evidence  does  not  sustain  the 
allegation.  From  the  testimony  it  appears  that  at  the  time  of 
making  the  contract  Miller  was  interested  in  and  endeavoring 
to  obtain  title  from  the  state  to  about  800  acres  of  swamp  land 
in  what  is  known  as  the** Lake  Labish  District, " for  which  cer- 
tificates had  been  issued  by  the  state  to  his  brother  in  1872. 
The  land  consists  of  a  narrow  strip  along  Lake  Labish,  two  or 
three  miles  in  length,  with  irregular  boundaries,  following  the 
contour  of  thd  lake,  and  at  the  western  end  is  divided  into  two 
parts.  Of  the  land  described  in  the  swamp-land  certificates, 
493.65  acres  were  conveyed  by  the  state  to  Miller  on  July  1, 
1891,  but,  80  far  as  the  record  discloses,  the  remainder,  includ- 
ing 175  or  200  acres  west  of  that  so  conveyed,  was  never 
deeded  to  him.  Knight  was  the  only  person  living  at  the  time 
of  the  trial  who  was  present  when  the  contract  between  himself 
and  Miller  now  sought  to  be  enforced  was  made,  and  the  only 
witness  who  testified  in  relation  thereto.  Being  asked  to  state 
the  terms  thereof,  he  said:  **Yes;  I  will  state  the  contract  to 
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the  court,  because  the  judge  of  the  court  was  the  judge  at  that 
time.  It  was  in  1882,  I  think,  or  1884— 1882— we  tried  the 
case  of  Wattier  against  W.  P.  Miller.  *  *  It  was  a  long  case, 
and  he  beat  us  down  here  in  the  circuit  court.  •  •  Now,  Bill 
Miller  and  John  F.  Miller  came  up  to  my  office,  right  across 
from  the  bank  there,  and  he  paid  me  for  my  services  down  here 
in  the  circuit  court.  I  charged  him  $150,  and  he  paid  me.  *  * 
*  Now, '  he  says,  *  I  want  to  enter  into  another  contract.  I  don 't 
want  to  be  paying  out  money  in  this  way.  I  want  to  give  you 
a  portion  of  the  land  [swamp  land]  for  your  services.'  That 
is  what  he  told  me  in  the  presence  of  General  John  F.  Miller. 
He  says,  *Here,  I  will  give  you  100  acres  off  of  the  west  end  of 
the  land,  when  you  get  the  title  to  it.'  Well,  I  got  the  title  to 
it.  Now,  I  got  the  title  to  that  land  there.  I  got  it  through  my 
legal  services,  and  my  influence  with  these— what  do  you  call 
these  land  agents  down  heret  I  went  out  with  them  several 
times,  and  we  got  title  to  that  land.  But  we  didn't  get  title  to 
all  of  it— all  that  General  Miller  and  Bill  Miller  claimed;  but 
we  got  title  to  all  of  the  land  that  he  was  entitled  to  that  be- 
longed to  him  under  the  government  of  the  United  States— all 
of  it.  That  was  in— well,  in  1882  and  1884.  Now,  BQl  Miller 
promised  to  give  me  100  acres  of  that  land,  after  I  had  that 
contract  with  him  in  my  office.  He  promised  to  give  me  100 
acres  of  that  land  off  of  the  west  end  of  it."  At  other  places 
in  his  testimony  the  witness  said,  **He  promised  to  give  me  100 
acres  of  that  land  off  of  the  west  end  of  it,"  and  that  **he  said 
he  would  give  me  100  acres  of  this  land  if  I  got  the  title  to  it. " 
Mrs.  John  F.  Miller,  a  witness  for  the  plaintiffs,  testified  that 
in  1891  William  Miller  told  her  that  he  had  agreed  with  Knight 
to  give  him  **100  acres  of  the  Lake  Labish  property  when  he 
had  completed  certain  titles.  •  •  He  says :  *  I  agreed  to  give 
him  100  acres.  I  don't  think  his  services  is  worth  100  acres, 
but  I  agreed  to  give  it  to  him,  and  I  am  going  to  do  it.'  "  This 
is  all  the  testimony  in  the  record  as  to  the  terms  or  conditions 
of  the  contract,  so  far  as  the  particular  property  to  be  con- 
veyed by  Miller  to  Knight  is  concerned,  and  it  is  clearly  insuffi- 
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cient  to  justify  the  court  in  compelling  a  specific  performance 
thereof. 

Before  a  court  can  decree  the  specific  performance  of  a  con- 
tract to  convey  real  estate,  whether  in  writing  or  parol,  such 
contract  must  be  certain  in  its  terms,  both  as  to  the  description 
of  the  property  and  the  estate  to  be  conveyed ;  and,  unless  the 
land  is  so  described  therein  that  it  can  be  identified,  specific 
performance  will  be  denied:  Browne,  Stat.  Frauds  (4  ed.), 
385 ;  Whiteaker  v.  Varischoiack,  5  Or.  113 ;  Brown  v.  Lord,  7 
Or.  302,  311;  Wagonblast  v.  Whitney,  12  Or.  83  (6  Pac.  399) ; 
Ferguson  v.  BlackweU,  8  Okla.  489  (58  Pac.  647) ;  Preston  v. 
Preston,  95  U.  S.  200  (24  L.  ed.  494).  Courts  do  not  permit 
parol  evidence  to  be  given  to  describe  the  property  intended  to 
be  included  in  the  contract,  and  then  apply  such  description  to 
the  terms  thereof.  Thus,  an  agreement  to  exchange  woollen 
mills  in  Franklin,  Indiana,  for  640  acres  of  land  in  Ander- 
son County,  Kansas,  was  held  to  be  indefinite  and  uncer- 
tain as  to  the  property  in  Kansas,  although  the  plaintiff  owned 
but  one  tract  of  land  in  that  state  (Baldmn  v.  Kerlin,  46  Ind. 
426) ;  and,  again,  a  tract  described  as  ''his  one  hundred  acres 
of  land"  is  indefinite  and  uncertain,  and  cannot  be  aided  by 
parol  {Breaid  v.  Munger,  88  N.  C.  297).  Nor  is  an  agreement 
to  **sell  two  acres  of  ground  *  *  at  the  point  he  [the  pur- 
chaser] may  select*'  sufficient  {Carr  v.  Passaic  L.  /.  <fc  Bldg. 
Co,  19  N.  J.  Eq.  424) ;  nor  will  a  court  enforce  the  specific  per- 
formance of  a  contract  to  convey  *  *  the  one  hundred  and  twenty 
acres  of  land  in  Shannon  County,  Missouri"  {Miller  v.  Camp- 
hell,  52  Ind.  125) ;  nor  ''five  acres,  lot  3,  section  23,  town!  28, 
range  23"  {Nippolt  v.  Kammon,  39  Minn.  S72,  40  N.  W.  266). 
Numerous  other  cases  of  similar  import  are  referred  to  in 
22  Am.  &  Eng.  Enc.  Law,  963.  from  all  of  which  it  appears 
that,  to  entitle  the  vendee  to  a  decree  for  the  specific  perform- 
ance of  a  contract  relating  to  real  estate,  the  land  involved 
must  be  described  therein  with  such  accuracy  and  clearness 
that  it  can  be  identified  and  its  boundaries  determined  beyond 
the  possibility  of  any  future  controversy.  Tested  by  this  rule, 
the  contract  in  this  case  is  clearly  insufficient.     According  to 
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the  evidence,  the  agreement  was  to  couvey  100  acres  oflP  of  the 
west  end  of  **the  land,"  without  any  description  of  the  par- 
ticular 100  acres,  or  specification  whether  it  should  come  out  of 
the  land  to  which  Miller  would  ultimately  obtain  title  from  the 
state,  or  out  of  that  included  in  the  swamp-land  certificates 
which  he  then  held.  Miller,  no  doubt,  promised  to  convey  to 
Knight  100  acres  of  the  swamp  land  then  in  controversy  when 
he  obtained  title  thereto,  but,  according  to  the  evidence,  the 
contract  was  too  indefinite  and  uncertain  as  to  the  particular 
tract  to  be  conveyed  to  enable  the  court  to  decree  a  specific  per- 
formance thereof.  For  these  reasons,  the  decree  of  the  court 
below  must  be  reversed,  and  the  complaint  dismissed. 

Reversed. 

Argued  4  March ;  decided  16  March,  1003. 

SUTTOV  V.  OLABXS. 

[71  Pac.  794.] 

Bauds — Deliveby — Liability  fob  Value. 

1.  Where  plaintiff  contracted  to  furnish  defendant  two  lots  of  logs  on  cer- 
tain dates,  each  lot  to  be  paid  for  a  certain  time  after  delivery,  and  delivery  of 
the  first  lot  was  rendered  impossible  until  after  the  expiration  of  the  time  for 
delivery,  but  defendant  thereafter  accepted  them  and,  by  agreement,  delivery 
of  the  second  lot  was  abandoned,  defendant  was  bound  to  pay  for  the  logs  de- 
livered within  a  reasonable  time,  less  damages  because  of  delay ;  and  a  refusal 
to  pay  anything  fixes  a  right  of  action  at  once. 

Appeal — Judgment  Roll — Bill  op  Exceptions. 

2.  Evidence  and  other  matter  not  part  of  the  Judgment  roll  cannot  be  con- 
sidered on  appeal  in  a  law  action  unless  incorporated  in  the  bill  of  exceptions. 

From  Douglas :  James  W.  Hampton,  Judge. 

Action  by  B.  B.  Sutton  against  W.  B.  Clarke  and  J.  L.  Baker, 
doing  business  as  Clarke  &  Baker.  Prom  a  judgment  in  favor 
of  plaintiff,  defendants  appeal. 

For  appellants  there  was  a  brief  over  the  names  of  William 
R.  Willis  and  Dexter  Rice,  with  an  oral  argument  by  Mr,  Rice. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr,  Oliver  Perry  Coshow, 

Mr.  Justice  Bean  delivered  the  opinion. 
This  is  the  second  appeal  in  this  case.     It  was  reversed  and 
remanded  for  a  new  trial  because  some  of  the  material  issues 
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were  not  passed  upon  by  the  referee  and  trial  court :  40  Or.  508 
(67  Pac.  742).  A  retrial  was  had  without  the  intervention  of 
0  jury,  by  stipulation  of  the  parties,  upon  the  evidence  taken  at 
the  first  hearing,  and  from  the  judgment  thereon  the  defend- 
ants again  appeal. 

Two  questions  are  presented  for  decision:  (1)  Do  the  find- 
ings of  fact  cover  the  issue  as  to  whether  the  amount  claimed  in 
the  second  cause  of  action  was  due  at  the  time  the  complaint 
was  filed?  (2)  Are  the  findings  on  the  question  of  the  damages 
alleged  to  have  been  sustained  by  the  defendants  supported  by 
the  testimony  1 

1.  The  second  cause  of  action  is  for  99,112  feet  of  saw  logs  de- 
livered by  the  plaintiff  to  the  defendants  on  or  about  March  7, 
1899,  at  the  agreed  price  of  $2.50  per  thousand,  which  the  com- 
plaint alleges  were  to  be  paid  for  in  installments  as  fast  as  each 
10,000  feet  of  logs  should  be  sawed  into  lumber  and  sold  by  the 
defendants,  and  that  a  reasonable  time  had  elapsed  in  which 
the  logs  could  have  been  so  sawed  and  sold,  and  therefore  the 
entire  price  thereof  is  due  and  payable.  The  answer  admits 
the  delivery  of  the  logs  as  alleged,  but  denies  that  they  were  to 
be  paid  for  in  installments,  averring  that  they  were  sold  on 
credit  until  the  1st  of  January,  1900.  The  court  found  that 
the  logs  were  sold  and  delivered  under  a  written  contract,  of 
date  September  27,  1897,  by  the  terms  of  which  the  plaintiflf 
agreed  to  deliver  to  the  defendants  two  lots  of  logs,  one  of 
100,000  feet,  on  or  before  March  1,  1898,  to  be  paid  for  on  or 
before  the  1st  of  the  following  January,  at  the  rate  of  $2.50  per 
thousand,  and  the  other  of  80,000  feet,  to  be  delivered  by  March 
1,  1899,  and  paid  for  by  January  1,  1900 ;  that  the  usual  and 
customary  way  of  transporting  logs  from  the  place  where  they 
were  to  be  cut  to  the  mill  of  the  defendant  was  by  floating  them 
down  a  small  creek  or  stream ;  that  between  November  1,  1897, 
and  March  7, 1898,  the  plaintiff  cut  and  put  on  the  bank  of  the 
stream  above  the  mill  100,000  feet  of  logs,  with  which  to  fulfill 
the  first  part  of  his  contract,  but,  as  the  stream  did  not  rise 
high  enough  to  float  the  logs,  he  was  able  to  deliver  but  a  few 
of  them  by  ilarch  1,  1898 ;  that  during  the  winter  of  1898  and 
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1899,  however,  99,112  feet  thereof  were  delivered  to  and  re- 
ceived by  the  defendants ;  that  the  contract  for  the  delivery  of 
the  80,000  feet  was  abandoned  and  rescinded  by  mutual  agree- 
ment of  the  parties ;  that,  a  short  time  after  the  delivery  and 
receipt  of  the  99,112  feet  of  logs,  they  escaped  from  defend- 
ants' boom  and  were  in  large  part  lost  to  them ;  that  defendants 
thereupon  refused  to  pay  for  the  logs,  or  any  part  thereof,  in 
the  manner  provided  in  the  agreement,  or  at  all.  It  thus  ap- 
pears from  the  findings  of  fact  that  the  logs  delivered  in 
March,  1899,  were  not  the  lot  to  be  paid  for  under  the  terms  of 
the  contract  on  or  before  January  1,  1900,  but  belonged  to  the 
first  lot,  and  should  have  been  delivered  a  year  earlier.  They 
were  accepted  by  the  defendants,  however,  who  thereby  became 
bound  to  pay  for  them  within  a  reasonable  time,  less,  perhaps, 
the  amount  of  damages,  if  any,  sustained  in  consequence  of  the 
failure  to  deliver  within  the  time  stated  in  the  contract.  Upon 
their  refusal  to  pay,  a  right  of  action  immediately  accrued  in 
favor  of  the  plaintiff.  It  therefore  appears  from  the  findings, 
and  they  are  sufficient  to  show,  that  at  the  time  the  action  was 
commenced  a  right  of  action  existed  in  favor  of  the  plaintiff 
and  against  the  defendants  for  the  value  of  the  99,112  feet  of 
logs  delivered  in  March,  1899. 

2.  The  other  question  relates  to  the  findings  of  fact  upon  the 
issue  of  damages  set  up  in  the  answer  of  defendants,  on  account 
of  plaintiff's  failure  to  deliver  the  logs  within  the  time  agreed 
upon.  There  is  no  bill  of  exceptions,  and,  consequently,  the 
questions  suggested  cannot  be  examined  on  appeal.  It  has 
been  uniformly  held  that  evidence  and  other  matters  dehors 
the  judgment  roll  cannot  be  considered  on  appeal  from  a  judg- 
ment in  an  action  at  law,  unless  made  a  part  of  the  record  by  a 
bill  of  exceptions.  See  Farrell  v.  Oregati  Gold  Co.  31  Or.  463 
(49  Pac.  876),  where  the  question  is  considered  and  the  author- 
ities are  collated. 

The  presumption  is  that  the  findings  are  in  accordance  with 
the  evidence,  and  the  judgment  is  affirmed.  Affirmed. 
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FOBD  V.  QTTiKKRT, 

[71  Pac  9T1.1 

RSCEIVEB VaI^IDITT  OF  APPOINTMIMT COMPENSATION. 

1.  Where  a  court  having  the  general  power  to  appoint  recelyera  makes  such 
an  appointment  pendente  lite,  with  the  express  assent  of  all  the  parties,  the 
compensation  of  the  officer,  as  fixed  by  the  court  that  appointed  him,  and  the 
expenses  Incurred  by  him  under  its  orders,  are  payable  out  of  the  funds  of  the 
receivership,  though  it  may  sutisequently  develop  that  the  court  did  not  have 
jurisdiction. 

Appboval.  of  Expenses  of  a  Receiver. 

2.  An  order  approving  the  accounts  of  a  receiver  and  directing  payment  of 
sums  thereby  shown  tp  have  been  expended  by  him  in  performing  his  duties.  Is 
equivalent  to  an  order  authorising  him  to  incur  such  obligations. 

Prom  Marion :  Reuben  P.  Boise;,  Judge. 

This  is  a  suit  by  Tilmon  Ford,  as  executor,  against  A.  T.  Gil- 
bert and  others,  wherein  Claud  Gatch  was  appointed  receiver, 
and  Henry  B.  Thielsen  petitions  for  an  order  directing  the 
present  receiver  to  pay  him  a  certain  sum  as  compensation,  and 
to  reimburse  him  for  money  expended,  while  acting  as  receiver 
pendente  lite  of  the  business  of  defendants  under  a  previous 
appointment  by  another  court  From  an  order  sustaining  a 
demurrer  to  the  petition,  petitioner  appeals.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  WiUiam 
H.  Holmes  and  Webster  Holmes,  with  an  oral  argument  by  Mr. 
W,  H.  Holmes, 

For  respondent,  Claud  Gatch,  receiver,  there  was  a  brief 
over  the  name  of  Brown  &  Wrightman,  with  an  oral  argument 
by  Mr,  J,  N.  Brown. 

For  respondents,  sundry  objecting  creditors,  there  was  a 
brief  over  the  names  of  K.  J,  Fleming  and  John  A.  Jeffrey, 
with  an  oral  argument  by  Mr.  Fleming. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  an  appeal  from  an  order  of  the  circuit  court  of 
Marion  County,  sustaining  a  demurrer  to  and  dismissing  the 
petition  of  Henry  B.  Thielsen  for  an  order  directing  Claud 
Gatch  to  pay  out  of  the  funds  in  his  hands,  as  receiver  of  the 
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property  of  Gilbert  Bros.,  the  sums  of  $250  as  coiupensation  to 
the  petitioner,  and  $304.72  to  reimburse  him  for  money  neces- 
sarily expended  while  receiver  pendente  lite  of  the  same  firm 
and  property,  under  appointment  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  Oregon.  The  petition  alleges, 
in  substance,  that  Thielsen  was  appointed  temporary  receiver 
of  the  property  of  Gilbert  Bros,  by  the  United  States  court,  in 
a  suit  therein  pending,  wherein  Emma  Johnson  was  plaintiff, 
and  Tiimon  Ford,  as  executor  of  the  last  will  and  testament  of 
William  Cosper.  deceased,  and  Gilbert  Bros.,  were  defendants; 
that  the  court  refused  to  make  such  appointment  until  Gilbert 
Bros,  and  the  other  defendants  were  notified  of  the  application 
therefor ;  that  notice  was  accordingly  given,  and  all  the  parties 
appeared  in  person  and  by  attorneys,  and  agreed  that  *  *  it  was 
necessary  and  proper  that  a  temporary  receiver  should  be  ap- 
pointed to  take  charge  of  all  the  property  of  the  said  Gilbert 
Bros.,  pending  the  examination  and  the  trial  of  said  cause;" 
that,  acting  upon  such  assent  and  in  pursuance  thereof,  the 
court,  after  hearing  the  suggestions  of  plaintiff  and  defendants 
in  favor  of  various  persons  for  the  position,  appointed  the  peti- 
tioner; that  soon  thereafter  the  plaintiff.  Tiimon  Ford,  as  ex- 
ecutor of  the  last  will  and  testament  of  William  Cosper,  de- 
ceased, commenced  a  suit  in  the  circuit  court  for  Marion  County 
against  Gilbert  Bros,  for  an  accounting,  and  applied  for  the 
appointment  of  a  receiver  of  their  property,  whereupon  the  de- 
fendant, Claud  Gatch,  was  appointed  as  such  receiver;  that 
thereafter  the  defendants  demurred  to  the  complaint  in  the 
suit  brought  by  Johnson  against  Ford  in  the  United  States 
court,  on  the  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  suit,  and  that  the  court  had  no  jurisdiction  of 
the  subject-matter ;  and  on  the  24th  day  of  May,  1901,  the  de- 
murrer was  sustained,  on  the  ground  that  the  court  **has  no 
jurisdiction  of  the  defendants  in  said  cause,  or  any  of  them, 
nor  of  the  subject-matter  of  the  action,''  and  because  the  com- 
plaint *'does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  or  entitle  the  plaintiff  to  the  relief  demanded  therein." 

It  was  thereupon  adjudged  and  decreed  that  the  complaint  be 
i2  0n,-si 
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dismissed;  and  that  the  demurring  defendants  have  and  recover 
of  and  from  the  plaintiff  their  costs  and  disbursements.  •  At 
the  same  time,  and  as  a  part  of  the  same  judgment  and  decree, 
Thielsen  was  ordered  and  directed  to  deliver  to  the  receiver 
appointed  by  the  state  circuit  court  all  the  property  in  his 
I»ossession  as  receiver,  and  that  upon  such  delivery  he  be 
discharged  from  his  trust  and  from  any  further  duties  there- 
under. It  was  further  ordered  and  decreed  that  his  remunera- 
tion and  expenses  (a  bill  of  items  of  which  was  presented  to 
and  approved  by  the  court,  amounting  in  the  aggregate  to 
$554.72)  should  be  paid  out  of  the  funds  derived  from  the 
property  of  which  he  had  been  receiver,  and  should  be  a  pre- 
ferred claim  thereon.  The  petition  also  alleges  that  the  charges 
fixed  and  allowed  by  the  federal  court  were  reasonable;  that 
the  work  and  labor  performed  and  expenses  incurred  by  the 
petitioner  were  necessary,  and  that  the  benefit  thereof  w^as 
adopted  and  accepted  by  Receiver  Gatch  when  he  took  charge 
of  the  property ;  that  Gatch  has  funds  in  his  possession  applica- 
ble to  the  payment  of  petitioner's  claim  and  the  same  should  be 
paid  out  of  such  funds,  as  Gatch  would  necessarily  have  been 
required  and  compelled  to  make  such  expenditures  and  per- 
form such  labor  if  the  same  had  not  been  done  and  performed 
by  the  petitioner. 

1.  It  is  argued  in  support  of  the  decree  of  the  court  below 
that,  because  the  federal  court  decided,  in  the  suit  of  Johnson 
V.  Ford  (CO.),  109  Fed,  501,  that  the  county  court  of  Marion 
County,  sitting  as  a  court  of  probate,  had  the  exclusive  juris- 
diction of  the  subject-matter  of  the  litigation,  and  therefore 
dismissed  the  suit,  its  order  appointing  the  petitioner  receiver 
of  the  property  of  Gilbert  Bros,  was  void  for  want  of  jurisdic- 
tion, and  that  the  compensation  and  expenses  of  the  receiver 
should  have  been  taxed  to  the  plaintiff  as  costs  of  the  suit,  and 
cannot  be  paid  from  the  property.  We  do  not  think  it  neces 
sary  to  enter  upon  a  discussion  of  the  subject  of  void  and 
voidable  decrees,  or  to  determine  when  and  under  what  circum- 
stances the  decree  of  a  court  appointing  a  receiver  can  be 
assailed  collaterally.     The  petition  alleges  that  the  appoint- 
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ment  of  the  petitioner  as  receiver  of  the  property  of  Gilbert 
Bros.,  who  were  not  the  principal  defendants  in  the  suit  of 
Johnsan  v.  Ford,  was  made  by  the  federal  court  in  a  suit  then 
pending  to  which  they  were  parties,  in  pursuance  of  an  agree- 
ment in  open  court  that  such  an  appointment  was  necessary  in 
order  to  preserve  the  property  pending  the  further  examina- 
tion and  trial  of  the  suit,  and  that  the  present  receiver  of  the 
state  court  subsequently  appropriated  and  availed  himself  of 
the  work  and  labor  performed  by  the  petitioner  and  the  benefit 
of  the  money  paid  out  by  him.  We  are  of  the  opinion,  there- 
fore, that,  under  such  circumstances,  and  for  the  purposes  of 
this  case,  the  appointment  cannot  be  regarded  as  void,  and  that 
the  value  of  the  petitioner's  services  and  his  expenditures,  as 
ascertained  and  determined  by  the  court  appointing  him, 
should  be  paid  by  the  present  receiver  from  the  funds  in  his 
possession  as  if  they  had  been  incurred  by  himself. 

Where  a  court  has  no  power  or  authority  to  appoint  a  re- 
ceiver in  any  event,  or  where  it  has  authority,  but  the  appoint- 
ment is  improperly  made,  and  subsequently  set  aside  and 
vacated  on  motion  of  a  nonconsenting  party,  it  is  probable 
that,  as  a  general  rule,  the  receiver  cannot  have  his  compensa- 
tion or  expenses  paid  from  the  property,  but  must  look  to  the 
parties  to  the  suit :  Lockhart  v.  Oee,  3  Tenn.  Ch.  332 ;  French 
\.  Oifford,  31  Iowa,  428;  Piitsfield  Nat  Bank  v.  Bayne,  140 
N.  Y.  321  (35  N.  E.  630) ;  Weston  v.  Watts,  45  Hun,  219. 
But,  where  the  court  has  the  general  power  and  authority  to 
appoint  a  receiver  pendente  lite  in  proper  cases,  and  the  par- 
ties to  a  pending  suit  appear  and  admit  that  such  an  appoint- 
ment is  necessary  in  the  suit,  and,  acting  on  such  assent,  a 
receiver  is  appointed,  his  compensation  and  the  expenses  neces- 
sarily incurred  by  him  in  preserving  and  caring  for  the  prop- 
erty under  the  order  o^  the  court  should  be  paid  out  of  the 
fund,  although  it  may  be  found  on  further  investigation  and 
subsequent  examination  that  the  court  was,  in  fact,  without 
jurisdiction  of  the  subject-matter,  and  the  suit  ultimately  be 
decided  adversely  to  the  plaintiff  {Ferguson  v.  Dent  fC.  C], 
46  Fed.  88) ;  and  especially  is  this  so  where,  as  here,  the  benefit 
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of  the  services  of  the  receiver  and  of  the  expenses  incurred  by 
hiin  has  been  appropriated  and  ui^ed  by  a  subsequent  receiver, 
and  therefore  inured  to  the  estate. 

2.  It  is  argued  that  the  petition  is  insufficient  because  it 
does  not  state  that  the  services  rendered  and  money  paid  out 
by  the  petitioner  as  receiver  in  the  federal  court  were  in  pur- 
suance of  a  previous  order  of  such  court.  It  appears  that  the 
action  of  the  receiver  in  this  regnrd  was  approved  by  the  court, 
and  such  approval  is  equivalent  to  previous  authority,  if  such 
authority  was  necessary. 

We  conclude  that  the  demurrer  to  the  petition  was  not  well 
taken.  The  decree  of  the  court  below  is  therefore  reversed, 
the  demurrer  overruled,  and  the  cause  remanded  for  such  fur- 
ther proceedings  as  may  be  proper,  not  inconsistent  with  this 
opinion.  Reversed. 

Decided  24  NoTember,  1902. 

GEBMAN  SAVINaS  SOOTBTY   v.  XEBN. 

[70  rac.  709.] 

Effect  of  Bond  to  Pay  Value  of  Use  of  Land  Pending  Appbax.. 

1.  A  bond  given  under  Hill's  Ann.  Laws,  |  538,  subdivision  2,  conditioned  to 
pay  all  costs  and  damages  awarded  respondent  on  the  appeal,  to  prevent  waste, 
and.  If  the  decree  should  be  affirmed,  to  pay  the  value  of  the  use  and  occupa- 
tion of  the  mortgaged  premises  until  delivery  of  possession,  not  exceeding  a 
sum  therein  specified,  absolutely  stays  the  enforcement  of  the  decree,  and  the 
mortgagor  is  entitled  to  remain  in  possession  pending  the  appeal,  although  the 
filing  of  such  a  bond  might  not  have  the  effect  of  ousting  the  purchaser  if  he 
had  already  entered  into  possession. 

MoRTOAOB  Foreclosure — Liability  fob  Use  Pending  Appeal. 

2.  The  signers  of  a  bond  conditioned  to  pay  any  deficiency  if  the  decree 
should  be  affirmed,  and  the  value  of  the  use  and  occupation  of  the  mortgaged 
premises  until  delivery  of  possession,  are  liable  for  the  value  of  such  use  and 
occupation  in  addition  to  the  deficiency. 

Prom  Mutnomah :  Arthur  L.  Frazer,  Judge. 

This  is  an  action  by  the  German  Savings  &  Loan  Society 
against  Sarah  M.  Kern  and  the  Fidelity  &  Deposit  Co.  of 
Maryland  on  an  undertaking  upon  appeal.  On  May  6,  1898, 
the  plaintiff  obtained  a  decree  against  the  defendants  Kern  in 
the  circuit  court  of  Multnomah  County,  foreclosing  a  mort- 
gage on  real  property.     On  June  17th  the  mortgaged  premises 
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were  sold  to  it  under  an  execution  issued  upon  the  decree,  and 
the  sale  was  confirmed  on  the  12th  of  July.  The  defendants 
Kern,  however,  remained  in  possession  of  the  premises.  On 
Seprtember  6th  they  appealed  from  the  decree  of  foreclosure, 
and  gave  an  undertaking,  with  the  defendant  the  Fidelity  & 
Deposit  Co.  as  surety,  conditioned  that  **the  appellants  will 
pay  all  damages,  costs,  and  disbursements  which  may  be 
awarded  against  them  on  the  appeal,"  and,  further,  **that 
during  the  possession  by  said  appellants  of  the  said  mortgaged 
premises  so  decreed  to  be  sold  they  will  not  commit  or  suffer  to 
be  committed  any  waste  thereon,  and  if  such  decree,  or  any 
part  thereof,  be  afllrmed,  will  pay  the  value  of  the  use  and 
occupation  of  said  premises,  so  far  as  affirmed,  from  the  time 
of  the  appeal  until  the  delivery  of  the  possession  thereof,  not 
exceeding  the  sum  of  two  thousand  dollars,  fixed  and  ascer- 
tained by  said  court;  also  that  said  appellants  will  pay  any 
portion  of  such  decree  remaining  unsatisfied  after  the  sale 
of  the  said  premises  covered  by  said  mortgage,  or  which 
now  remains  after  the  sale  of  the  said  premises  which  has 
already  been  had,  in  case  the  same  is  not  set  aside.'*  The 
Kerns  continued  in  possession,  receiving  the  rents  and  protits 
of  the  mortgaged  premises,  until  the  13th  of  March,  1901, 
when,  the  decree  in  the  foreclosure  case  having  been  affirmed, 
they  vacated  and  surrendered  possession  to  the  plaintiff,  as  the 
purchaser  under  such  decree  and  execution.  It  thereupon 
brought  this  action  W  recover  the  value  of  the  use  and  occupa- 
tion of  the  premises  from  the  time  the  supersedeas  bond  was 
given  until  the  delivery  of  the  property.  A  demurrer  to  the 
complaint  was  overruled,  and  upon  stipulation  that  the  plain- 
tiff, if  found  entitled  to  recover  at  all,  should  have  judgment 
for  $2,000,  with  costs  and  disbursements,  a  judgment  for  that 
amount  was  entered  in  its  favor,  from  which  the  defendant 
surety  company  appeals.  APFmMED. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr.  Robert  O.  Morrow, 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  Milton  W.  Smith. 
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Mb.  Justice  Bean,  after  stating  the  facts,  deHvered  the 
opinion  of  the  court. 

1.  By  Section  307,  Hill's  Ann.  Laws,  a  purchaser  of  real 
property  sold  under  an  execution  on  a  judgment  or  decree  is 
entitled  to  the  possession  thereof  from  the  day  of  sale  until  a 
resale  or  redemption,. unless  it  is  in  possession  of  a  tenant  hold- 
ing under  an  unexpired  lease,  in  which  case  he  is  entitled  to 
receive  from  the  tenant  the  rents,  or  the  value  of  the  use  and 
occupation  thereof,  during  the  same  period:  United  States 
Mort,  Co.  V.  ^YUlis,  41  Or.  481  (69  Pac.  266).  But  the  ques- 
tion for  decision  here  is  whether,  in  case  such  purchaser  has 
not  gone  into  possession  prior  to  the  giving  of  a  supersedeas 
bond,  on  appeal  from  the  decree  of  foreclosure,  his  right  to  do 
so  is  suspended  pending  the  appeal.  The  statute  (Hill's  Ann. 
Laws,  §  538,  subdivision  2)  provides  that  the  undertaking  of 
the  appellant  shall  be  given,  with  one  or  more  sureties,  to  the 
effect  that  he  will  pay  all  damages,  costs,  and  disbursements 
that  may  be  awarded  against  him  on  the  appeal;  but  such 
undertaking  does  not  stay  the  proceedings  unless  it  further 
provides,  in  case  the  decree  appealed  from  be  for  the  fore- 
closure of  a  lien  on  real  property,  that  during  the  possession 
of  such  property  by  the  appellant  he  will  not  commit  or  suffer 
to  be  committed  any  waste  thereon,  and,  if  such  judgment  or 
decree,  or  any  part  thereof,  be  affirmed,  the  appellant  will  pay 
the  value  of  the  use  and  occupation  of  such  property,  so  far  as 
affirmed,  from  the  time  of  the  appeal  until  the  delivery  of  the 
possession,  not  exceeding  a  sum  therein  specified,  to  be  ascer- 
tained and  fixed  by  the  court  or  judge.  In  order,  therefore,  to 
stay  proceedings  on  an  appeal  from  a  decree  foreclosing  a  lien, 
it  is  necessary  for  an  appellant,  in  addition  to  giving  the  ordi- 
nary undertaking  for  damages,  costs,  and  disbursements,  to 
provide  therein  that  if  the  judgment  or  decree  be  affirmed  he 
will  pay  the  value  of  the  use  and  occupation  of  the  premises 
from  the  time  of  the  appeal  until  the  delivery  of  the  possession 
of  the  property,  not  exceeding  a  sum  fixed  by  the  court.  The 
tiling  of  such  an  undertaking  suspends  all  further  proceedings 
under  the  decree  until  the  final  disposition  of  the  appeal :  20 
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Enc.  PL  &  Pr.  1229;  Bacon  v.  Green,  36  Pla.  313  (18  South. 
866).  And  in  our  opinion,  if  a  purchaser  at  a  sale  under  the 
decree  has  not  gpne  into  possession  at  the  time  the  appeal  is 
taken  and  the  undertaking  filed,  his  right  to  the  possession  is 
suspended  thereby. 

From  the  moment  the  property  is  struck  oflf  to  him  he  be- 
comes a  party  in  interest,  and  submits  himself  to  the  jurisdic- 
tion of  the  court.  He  may  move  for  a  confirmation  of  the 
sale,  or  be  called  before  the  court  for  the  purpose  of  compell- 
ing compliance  with  its  terms,  and  in  case  of  the  refusal  of  the 
mortgagor  to  surrender  possession  on  demand  he  is  entitled  to 
a  writ  of  assistance  to  put  him  in  possession :  Hold  v.  Day,  36 
Or.  189  (59  Pac.  189) ;  1  Freeman,  Ex'ns  (3  ed.),  §  37d;  Kerr, 
Supp.  Wiltsie,  Mortg.  Forec.  §  590.  These  proceedings,  how- 
ever, are  all  under  and  in  pursuance  of  the  decree  under  which 
the  sale  was  made,  and  for  the  complete  enforcement  of  its 
provisions.  By  the  decree  the  plaintiff  in  the  suit  is  not  only 
entitled  to  an  execution  and  order  for  the  sale  of  the  property, 
but  the  purchaser  at  such  sale  has  a  right  to  the  aid  and  assist- 
ance of  the  court  in  putting  him  into  possession.  Indeed,  it 
has  been  doubted  whether  he  has  any  other  remedy  {Aiken  v. 
Aiken,  12  Or.  203,  6  Pac.  682) ;  but,  however  that  may  be,  and 
whatever  the  steps  taken  to  obtain  possession,  they  must  prac- 
tically be  under  and  in  pursuance  of  the  terms  of  the  decree, 
and  in  furtherance  of  an  uncompleted  sale  thereunder.  When, 
therefore,  further  proceedings  under  the  decree  are  stayed  by 
an  appeal,  the  right  of  the  purchaser  to  the  benefit  of  its  pro- 
visions for  the  purpose  of  obtaining  possession  of  the  property 
must  necessarily  be  suspended.  In  such  a  case,  if  the  appel- 
lant is  in  possession  at  the  time  of  the  filing  of  the  undertak- 
ing, he  is  entitled  to  so  remain  until  the  matter  is  fully  adjudi- 
cated in  the  appellate  court,  he  and  his  sureties  on  the  bond 
being  liable  for  the  value  of  the  use  and  occupation  of  the 
premises  during  his  possession,  not  exceeding  a  sum  fixed  by 
the  court,  and  named  in  the  bond.  If,  however,  the  purchaser 
has  entered  into  possession  prior  to  the  giving  of  the  super- 
se<lea8  bond,  the  mere  filing  of  the  bond  will  not  oust  him,  nor 
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restore  the  appellant  to  possession ;  but,  if  he  is  not  in  posses- 
sion, the  bond  is  an  effective  stay  of  all  further  proceedings 
under  the  decree,  and  he  must  look  to  it  for.  indemnity.  The 
case  of  Bank  of  B.  C,  v.  Harlow,  9  Or.  338,  was  an  appeal  from 
an  order  confirming  a  sale,  and  not  from  the  decree  under 
which  the  sale  was  made,  and  hence  is  not  controlling  hei-e. 
Manifestly,  an  undertaking  on  an  appeal  from  a  decree  con- 
firming a  sale  could  not  affect  the  right  of  possession  of  the 
purchaser  under  the  decree  of  foreclosure;  but  where  the 
appeal  is  from  the  decree  itself,  and  a  proper  undertaking 
given,  the  purchaser  at  the  sale  can  take  no  proceedings  pend- 
ing the  appeal  to  recover  possession  of  the  premises  sold,  be- 
cause all  such  proceedings  are  thereby  stayed  to  await  the 
determination  of  the  appeal. 

2.  The  mortgaged  premises  did  not  sell  for  enough  to  satisfy 
the  decree,  and  the  defendant  surety  company  was  required, 
under  the  terms  of  its  bond,  to  make  up  the  deficiency;  and 
therefore  the  plaintiff,  as  mortgagee,  has  already  received  its 
debt  and  interest.  It  is  now  insisted  that  it  is  not  entitled  to 
an  additional  sum  for  the  value  of  the  use  and  occupation  of 
the  mortgaged  premises  pending  the  appeal,  and  in  support  of 
this  contention  Gerald  v.  Gerald,  30  S.  C.  348  (9  S.  E.  274),  is 
cited.  That  case  holds,  under  a  statute  somewhat  like  ours, 
that  a  mortgagee  is  not  entitled  to  recover  the  deficiency  judg- 
ment and  the  value  of  the  use  and  occupation  of  the  premises 
pending  the  appeal,  but  that  the  latter  shall  go  to  aid  in  pay- 
ing the  mortgage  debt.  The  question  there,  however,  was  the 
right  of  the  mortgagee  to  receive  the  value  of  the  use  and  occu- 
pation in  addition  to  the  amount  due  on  the  mortgage,  while 
this  action  is  brought  by  the  purchaser  at  the  foreclosure  sale 
to  recover  the  value  of  the  use  and  occupation  of  the  premises, 
of  the  possession  of  which  it  was  deprived  pending  the  appeal 
by  the  undertaking  executed  by  the  defendant  as  surety. 
Under  the  statute  the  plaintiff,  as  purchaser,  was  entitled  to 
the  possession  of  the  property  from  the  date  of  the  sale,  and, 
having  been  deprived  thereof  by  the  supersedeas  bond,  is  enti- 
tled to  recover  on  such  bond  the  value  of  the  use  and  occupa- 
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tion  thereof,  not  exceeding  the  amount  stated  in  the  bond. 
The  judo^ment  of  the  court  below  is  affirmed.  Affirmed. 


Decided  16  March ;  rehearing  denied  3  August,  1903. 

B0BIN80N  V.  TAKU  FISHINa  COMPANY. 

[71  Pac.  790.] 

Damages  fob  Injury  to  Servant — Constrdction  op  Complaint. 

1.  A  complaint  alleging  that  plaintiff  was  injured  by  the  falling  of  a  pile, 
which  was  caused  "by  the  gross  negligence  of  the  defendant  in  failing  to  pro- 
vide safe  and  proper  appliances  for  the  raising  and  setting  of  the  same,  and 
in  providing  an  unsafe  and  dangerous  appliance  for  raising  and  setting  said 
piles  by  rope  with  block  and  tackle  attached  to  the  front  of  said  cannery,  with 
weak  and  insufficient  guy  ropes  to  keep  said  piles  from  falling  to  either  side  as 
they  were  raised,  and  in  not  attaching  said  rope  with  block  and  tackle  to  the 
front  of  said  cannery  higher  than  twenty-five  feet  from  the  ground,"  must  be 
construed  to  charge  negligence  only  In  using  Improper  guy  ropes  and  in  attach- 
ing the  tackle  too  low  on  the  building,  the  general  terms  being  itemized,  so  to 
speak,  to  these  two  particulars. 

Proximate  Caubb  op  Injury. 

2.  PlalntlfT  and  his  fellow-employee  were  engaged  in  raising  piles  with  a 
block  and  tackle.  Guy  ropes  were  provided  with  which  to  steady  the  pile  as 
it  was  being  raised.  A  pile  was  prepared  to  be  hoisted,  and  the  guy  ropes  had 
t)een  made  fast  to  it,  when  the  men  attempted  to  lift  it,  but,  being  extra  heavy, 
after  the  men  had  lifted  it  a  short  distance,  they  being  unable  to  lift  it  fur- 
ther, it  swung  round,  breaking  the  guy  rope,  and  fell  on  plaintiff.  Held,  that 
the  proximate  cause  of  the  injury  was  the  Inability  of  the  men  to  hold  up  the 
pile,  and  not  the  breaking  of  the  guy  rope. 

From  Multnomah :  Ai^red  F.  Sears,  Jr.,  Judge. 

This  is  an  action  by  Albert  Robinson  against  the  Taku 
Fishing  Co.  to  recover  damages  for  injury  resulting  from 
defendant's  alleged  negligence.  The  complaint  sets  out  that 
plaintiff,  while  in  the  discharge  of  the  duties  of  his  employ- 
ment at  defendant's  cannery,  was  assisting  in  raising  and 
setting  in  place  certain  heavy  piles  by  means  of  a  rope  with 
block  and  tackle,  attached  to  a  window  of  the  cannery  about 
twenty-five  feet  from  the  ground,  and  half-inch  guy  ropes  to 
hold  the  piles  from  swaying  to  either  side  when  being  raised  to 
a  perpendicular  position ;  that  while  plaintiff  was  so  engaged, 
and  without  any  negligence  on  his  part,  one  of  the  guy  ropes 
broke,  causing  the  pile  then  being  lifted  to  sway  suddenly  to 
one  side,  and  fall  upon  him,  thus  inflicting  the  injury  of  which 
he  complains;  that  the  falling  of  said  pile,  as  alleged,  was 
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caused  ''by  the  gross  negligence  of  the  defendant  in  failing  to 
provide  safe  and  proper  appliances  for  the  raising  and  setting 
of  the  sanie^  and  in  providing  an  unsafe  and  dangerous  appli- 
ance for  raising  and  setting  said  piles  by  rope,  with  block  and 
tackle,  attached  to  the  front  of  said  cannery  with  weak  and 
insuflScient  guy  ropes  to  keep  said  piles  from  falling  to  either 
side  as  they  were  raised  to  a  perpendicular  position,  and  in 
not  attaching  said  rope,  with  block  and  tackle,  to  the  front  of 
said  cannery  higher  than  twenty-five  feet  from  the  ground." 
The  general  facts,  as  shown  by  the  testimony,  are  substan- 
tially as  follows:  The  defendant,  the  Taku  Fishing  Com- 
pany, during  the  spring  of  1901,  was  engaged  in  conducting  a 
fish  cannery  at  Snettisham,  Alaska.  The  plaintifl:',  a  tinner 
by  occupation,  was  employed  by  the  company  to  work  about 
the  cannery  as  a  common  laborer,  and  to  perform  such  services 
as  he  should  be  directed.  One  James  Skipenger  was  in  charge 
of  the  cannery,  and  acted  in  the  capacity  of  superintendeut 
and  manager.  At  the  time  of  the  accident  the  superintendent 
was  engaged  in  raising  and  setting  in  place  some  piles,  in- 
tended as  a  support  or  underpinning  for  a  wharf  which  was 
being  constructed  between  the  two  wings  of  the  cannery. 
These  wings  were  some  twenty-five  or  thirty  feet  apart,  and 
the  piles,  consisting  of  round  timbers  about  twenty  feet  in 
length  and  twenty  inches  in  diameter,  were  being  set  in  a  line 
midway  between  them ;  the  first  being  ten  or  twelve  feet  from 
the  main  building,  and  the  others  a  like  distance  from  each 
other.  Nine  or  ten  men  were  assisting  at  the  time,  and,  to 
facilitate  the  work,  a  rope,  with  block  and  tackle,  was  made 
fast  to  a  timber  placed  across  a  window  in  the  main  building, 
some  twenty-five  feet  above  the  ground,  the  rope  being  at- 
tached to  the  pile  to  be  put  in  place,  which  was  raised  or 
hoisted  to  a  perpendicular  position  by  the  men  pulling  on  the 
rope.  For  the  purpose  of  staying  or  holding  the  pile  in  trim 
as  it  was  being  hoisted,  guy  ropes  were  attached  to  it,  one  ex- 
tending on  either  side,  and  at  first  made  fast  to  the  piling 
under  the  wings  of  the  cannery.  Some  of  the  workmen  were 
required  to  lift  the  top  of  the  pile  as  high  as  they  could,  where- 
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upon  others,  with  their  assistance,  when  relieved  from  the  lift, 
would  hoist  it  into  position  by  means  of  the  rope  and  tackle, 
the  guy  ropes  being  loosened  as  occasion  demanded.  Plaintitf 
commenced  work  for  the  defendant  on  the  28th  of  March,  and 
on  the  4th  of  April,  the  day  of  the  accident,  while  engaged  in 
building  a  smokestack,  he  was  directed  by  the  superintendent 
to  assist  in  setting  the  piles  in  place.  Two  had  then  been  set. 
He  assisted  with  the  third,  and  while  engaged  in  raising  the 
fourth  was  injured.  The  men  at  the  pile  had  raised  it  as  high 
as  they  could,  when  for  some  reason  it  swung  to  the  right,  and 
the  guy  rope  attached  on  the  left  parted  near  its  fastening  to 
the  pile,  which  fell  to  the  ground,  and  upon  plaintiff's  leg, 
breaking  the  lower  bones  thereof,  and  crushing  his  ankle.  At 
the  time  no  one  had  hold  of  either  of  the  guy  ropes.  The  men 
were  directed  to  help  lift  the  pile,  and  the  time  had  not  yet 
come  for  loosening  the  guy  ropes  from  their  fastenings  be- 
neath the  wings  of  the  cannery  and  regulating  their  tension  as 
needed  for  holding  the  pile  in  trim.  When  plaintiff  rested 
his  case,  the  court,  upon  defendant's  motion,  granted  a  judg- 
ment of  nonsuit,  from  which  this  appeal  is  prosecuted. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Fulton 
Bros.,  George  C,  Stout,  and  John  T,  McKee,  with  an  oral  argu- 
ment by  Mr,  McKee, 

For  respondent  there  was  a  brief  over  the  name  of  Pipes  cO 
Tifft,  with  an  oral  argument  by  Mr.  Martin  L.  Pipes. 

Mb.  Justice  Wolverton,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

1.  There  is  a  controversy  relative  to  the  scope  of  the  com- 
plaint, counsel  for  plaintiff  insisting  that  it  specifies  two 
grounds  of  negligence  on  the  part  of  the  defendant— one  in 
furnishing  a  weak,  defective,  and  insufficient  guy  rope ;  and  the 
other  in  devising  and  providing  a  hoisting  apparatus  danger- 
ous in  principle,  and  unsuited  to  the  purpose  to  which  it  was 
applied.  The  gravamen  of  the  complaint  is  contained  in  the 
averment  that  the  injury  was  causcnl  by  the  defendant's  gross 
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negligence,  which  consisted  in  providing  an  unsafe  and  danger- 
ous appliance  for  raising  and  setting  said  piles  by  a  rope  with 
block  and  tackle  attached  to  the  front  of  said  cannery,  with 
weak  and  insufficient  guy  ropes  to  keep  said  piles  from  falling 
to  either  side  as  they  were  being  raised  to  a  perpendicular  posi- 
tion, and  in  not  attaching  said  rope  with  block  and  tackle  to  the 
front  of  said  building  higher  than  twenty-five  feet  from  the 
ground.  This  allegation  is  preceded,  it  is  true,  by  one  in  effect 
that  the  negligence  consisted  in  failing  to  provide  safe  and 
proper  appliances  for  raising  and  setting  the  piles,  specifying 
in  no  way  or  particular  of  what  the  failure  to  provide  such  safe 
and  proper  appliances  consisted;  and  must  be  considered  to 
have  been  merged  in  the  affirmative  and  more  specific  allega- 
tion as  to  providing  an  insufficient  and  dangerous  appliance. 
The  latter  allegation  is  the  affirmative  way  adopted  by  the 
pleader  of  stating  the  same  fact  that  by  the  former  is  stated 
negatively.  The  nature  of  the  negligence  charged  being 
thereby  specifically  and  particularly  stated,  it  may  well  be  sup- 
posed that  reliance  is  placed  upon  the  more  specific  allegation 
for  recovery ;  so  that  the  clear  analysis  of  the  complaint  limits 
the  negligence  to  providing  weak  and  insufficient  guy  ropes 
and  in  net  attaching  the  block  and  tackle  at  a  greater  height  on 
the  cannery  building.  Whether  or  not,  therefore,  defendant 
was  negligent  in  not  providing  any  other  appliance  or  appa- 
ratus for  raising  the  piles,  such  as  a  derrick,  or  the  like,  is  a 
question  that  does  not  seem  to  be  in  the  case,  and  plaintiff  must 
be  confined  to  proofs  of  the  unsafe  and  improper  construction, 
and  the  use  of  w^eak  and  unsafe  instrumentalities  in  the  par- 
ticular appliance  adopted  and  devised  for  the  purpose :  Boyd 
V.  P&rtlmid  Elec.  Co,  41  Or.  336  (68  Pac.  810).  This  simpli- 
fies very  much  the  work  of  resolving  the  problem  in  hand. 

The  master's  duties  are  determined,  not  with  reference  to 
the  grade  or  rank,  or  the  authority  to  employ  or  discharge  the 
workmen,  or  to  direct  their  employment,  but  by  the  nature  and 
character  of  the  act  to  be  done  or  duty  to  be  discharged.  If 
the  act  or  duty  is  such  as  pertains  to  or  devolves  upon  the  mas- 
ter, and  it  is  negligently  done  or  omitted,  and  injury  ensues  to 
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the  employe,  the  master  is  liable ;  otherwise,  if  the  act  or  duty 
is  one  devolving  upon  the  employe.  Among  the  duties  of  the 
master  are  those  of  exercising  reasonable  care  and  precaution 
for  the  safety  of  those  in  his  service  by  providing  them  with 
tools  and  appliances  reasonably  fit,  safe,  and  suitable  for  their 
work,  and  a  reasonably  safe  place  in  which  to  do  their  work, 
and  by  observing  reasonable  diligence  and  prudence  in  shield- 
ing them  from  unusual  dangers  and  perils.  Such  duties  as 
these  cannot  be  delegated  so  as  to  shield  or  excuse  the  master, 
and  whoever  performs  them  does  so  in  the  master's  stead,  he 
remaining  liable  for  injury  arising  from  negligence  attending 
their  performance:  Mast  v.  Kern,  34  Or.  247  (54  Pac.  950, 
5  Am.  Neg.  Rep.  88,  226,  75  Am.  St.  Rep.  580,  and  note) ;  Bra- 
nell  V.  Southern  Pac.  Co.  34  Or.  256  (56  Pac.  129,  5  Am.  Neg. 
R«p.  711) ;  Wagner  v.  Portland,  40  Or.  389  (60  Pac.  985,  67 
Pac.  300) ;  Johnson  v.  Portland  Stone  Co.  40  Or.  436  (67  Pac. 
1013,  68  Pac.  425) ;  Telander  v.  Sunlin  (C.  C),  44  Fed.  564. 
These  principles  are  conceded,  and  another,  invoked  by  plain- 
tiff, that  has  been  judicially  promulgated,  may  as  well  be,  so 
far  as  it  has  relevancy  to  the  present  controversy,  which  is 
that,  when  the  selection  of  materials  or  the  adaptation  or  con- 
struction of  appliances  to  suit  them  to  the  work  in  hand  is  such 
as  is  within  the  scope  of  the  employment,  and  may  be  properly 
left  to  the  workmen  in  their  capacity  as  such,  and  is  so  left  to 
them  by  the  master,  he  is  relieved  from  responsibility  for  their 
negligence,  and  whether  a  particular  case  falls  within  the  duty 
of  the  master  or  that  of  the  employe  becomes  a  mixed  question 
of  law  and  fact,  to  be  submitted  to  the  jury  as  to  the  fact  under 
legal  rules,  its  determination  depending  upon  the  facts  of  the 
case:  Donnelly  v.  Booth  Bros.  Granite  Co.  90  Me.  110  (37  Atl. 
874) ;  ArkersMi  v.  Dennison,  117  Mass.  407 ;  Robinson  v.  Blake 
Mfg.  Co.  143  Mass.  528  (10  N.  E.  314) ;  Brady  v.  Norcross,  174 
Mass.  442  (54  N.  E.  874) ;  Great  Northern  By.  Co.  v.  McLaugh- 
lin, 17  C.  C.  A.  330  (70  Fed.  669). 

2.  But  we  are  of  the  opinion  that  none  of  them  can  avail  the 
plaintiff  as  against  the  contention  of  counsel  for  defendant 
made  at  the  argument,  namely,  that  the  breaking  of  the  guy 
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rope,  the  weakness  and  insuflScieney  of  which  is  complained 
of,  was  not  shown  by  proofs  sufficient  to  go  to  the  jury  to  be 
the  proximate  cause  of  the  accident  There  is  absolutely  no 
evidence  in  the  record  pertinent  to  establish  the  allegation  of 
the  complaint  that  the  rope,  with  block  and  tackle,  was  not 
attached  to  the  cannery  building  at  the  proper  height  above 
the  ground.  This  feature  seems  to  have  been  entirely  lost 
sight  of  at  the  trial.  But  as  to  the  insistence  that  the  guy 
rope  was  weak  and  unsafe,  its  relevancy  depends  upon  the  use 
sought  to  be  made  of  it  in  hoisting  the  pile  into  position,  and 
this  will  require  further  reference  to  the  testimony.  The  guy 
rope,  so  called,  was  not  such  in  the  sense  of  its  use  in  connec- 
tion with  a  derrick.  It  is  there  used  as  a  stay  to  hold  the  cen- 
tral mast  or  spar  in  position  at  the  top,  and  not  in  connection 
with  the  substance  or  weight  to  be  lifted.  In  the  present  in- 
stance its  purpose  was  to  serve  as  a  guide  to  the  weight  as  it 
was  being  hoisted  into  position.  Thus  the  function  each  is  to 
perform  is  very  different  in  principle.  There  were  but  two 
witnesses  to  the  accident  called  at  the  trial— the  plaintiff  and 
one  A.  W.  Northern.  The  former  testified  as  follows:  *' When 
we  lifted  the  pile  about  six  or  seven  feet  from  Che  ground,  it 
was  too  heavy  for  us,  and  we  could  not  lift  it,  and  it  swung 
over,*'  and  on  cross-examination,  as  interrogated:  **Q.  Do  you 
know  how  that  pile  came  to  swing  around!  A.  The  guy  rope 
broke  and  swung  down.  *  *  Q.  You  did  not  see  it  break! 
A.  The  pile  would  not  swing  around  without  the  guy  rope 
broke.  The  boys  said  it  broke.  I  didn't  see  it  after  I  got 
hurt.  Q.  I  will  ask  you  whether  you  know  that  the  guy  rope 
broke  except  by  what  occurred  afterward.  A.  I  just  know 
the  pile  fell  down.  Q.  I  will  ask  you  whether  you  saw  it 
break,  or  saw  it  after  it  was  broken.  A.  I  didn't  see  it  after  it 
was  broken.  Q.  You  did  not  see  it  break  at  the  time  it  broke! 
A.  Only  the  pile  fell  down.  *  *  Q.  How  were  the  guy  ropes 
fastened!  A.  Fastened  to  the  cannery  and  piles.  Q.  How 
high,  about!  A.  Three  feet  and  a  half.  Q.  Tied  aroimd  the 
piles!  A.  Yes.  *  *  Q.  How  high  had  that  pile  got  up  when  it 
swung  around!     A.  Overhead.     Q.  Had  it  got  out  of  reach! 
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A.  No ;  we  had  it  in  our  hands,  and  could  not  lift  it  any  fur- 
ther. Q.  And  then  it  swung  around^  A.  Yes.  *  *  Q.  How 
far  did  it  swing  t  A.  As  far  as  it  could.  Q.  Which  way  did 
it  run  ?  A.  To  the  right.  Q.  You  run  the  same  way  the  pile 
fein  A.  I  suppose  I  could  not  get  out  any  other  way.  Q.  If 
you  were  facing  the  pile,  it  swung  around  that  way  ?  A.  Yes. 
We  all  run  that  way,  because  we  could  not  get  out  any  other 
way.  We  could  not  tell  which  way  it  would  fall.  Q.  You  just 
knew  it  got  away  from  you?  A.  Yes.  Q.  And  you  made  a 
jump?  A.  I  don't  remember.  It  knocked  me  down.  *  • 
Q.  Were  those  guy  ropes  that  you  speak  of —were  they  tight— 
were  they  pretty  tight  when  you  were  lifting  that  pile? 
A.  S(mie  of  the  men  were  told  to  tighten  the  guy  rope.  Q.  And 
they  did  tighten  it?  A.  Yes.  Q.  Did  any  men  have  hold  of 
this  guy  rope?  A.  Not  when  we  were  lifting  the  pile.  Q.  How 
were  those  guy  ropes  slackened?  A.  I  told  you  the  boys 
changed  the  guy  rope,  were  told  to  tighten  them,  and  come 
and  help  us  lift  the  pile.  Q.  Who  slackened  the  guy  rope  as 
the  pile  went  up  ?  A.  Nobody.  Nobody  was  hold  of  the  guy 
ropes  when  the  pile  fell  down.  Q.  Explain  how  the  pile  could 
be  lifted  by  the  men  pulling  on  the  rope  when  the  guy  ropes 
are  tight.  A.  I  did  not  say  they  were  tight.  Q.  If  they  were 
slack,  what  could  they  do  to  keep  the  pile  from  swinging 
around?  A.  That  is  the  reason  I  got  hiu-t.  Q.  Because  they 
were  slack?  A.  Because  nobody  changed  them.  Q.  There 
was  nobody  there  at  the  end  of  them  to  slacken  them  up? 
A.  No,  sir.  Q.  And  you  got  hurt  because  they  were  slack? 
A.  Because  they  were  slack.  Q.  Is  that  your  idea?  A.  Be- 
cause the  pile  swung  over,  and  the  ^ly  rope  broke,  is  the  rea- 
son I  got  hurt.  Q.  Explain  how  the  guy  rope  would  be  of  any 
service  at  all  in  keeping  that  pile  straight  in  line,  unless  it  was 
either  held  by  some  person  so  as  to  hold  the  pile  in  position,  or 
the  rope  was  tight.  A.  I  beg  your  pardon.  I  was  a  green- 
horn, and  did  not  know  anything  about  it.  That  was  my  first 
work." 

Northern  testified,  as  examined:    **Q.  How  was  this  pile 
kept  from  working  from  side  to  side?    A.  By  a  guy  rope  on 
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each  side.  *  *  Q.  What  was  the  cause  of  the  breaking  of  that 
rope^  A.  I  presume  there  was  too  much  strain  on  it.  Q.  Ex- 
plain to  the  jury  how  that  strain  occurred,  and  what  ought  to 
have  been  done  in  order  to  prevent  the  strain.  A.  The  heavy 
weight  of  the  spile,  I  suppose.  That  was  the  only  way  it  could 
have  broken.  Q.  It  was  fastened  to  the  spile?  A.  Yes,  fast- 
ened to  the  spile.  *  *  Q.  The  two  ends  of  the  guy  rope,  one 
was  fastened  to  the  pile  and  the  other  was  fastened  in  the 
wing  of  the  cannery!  A.  Yes.  Q.  Was  there  anybody  that 
had  hold  to  slack  it!  A.  No;  not  at  the  time  of  the  breaking. 
Q.  Or  at  any  time  while  these  piles  were  being  lifted!  A.  Yes, 
after  we  got  the  strain  on  the  tackle— strain  enough  to  lift  it 
up— then  there  had  to  be  a  man  on  each  side  to  attend  to  the 
guy  rope,  to  let  it  go  up.  Q.  And  then  the  man  would  un- 
fasten that!  A.  Let  it  slack.  Q.  It  was  not  tight!  A.  This 
was  tight  at  the  same  time.  Q.  Was  that  the  right  way  to  do 
that!  A.  They  were  told  to  tighten  that  up,  and  come  and 
help  lift  the  spile.  It  was  an  extra  heavy  one.  Q.  And  in- 
stead of  making  it  loose  they  tightened  it  up !  A.  Yes.  Q.  Do 
you  know  they  were  tied  up  tight!  A.  They  were  not  tied  up 
any  tighter  than  they  ought  to  be.  They  were  tight  enough  to 
hold  the  spile  in  position  in  the  right  place.  Q.  Explain  how, 
without  the  slack  in  the  rope,  you  could  lift  that  pile !  A.  We 
were  under  it,  and  we  lifted  it  as  far  as  the  men  could  lift. 
They  gave  the  spile  all  the  space  there  was  until  the  guy  rope 
got  tight.  Q.  Could  they  raise  it  any  higher  until  the  guy 
rope  was  slackened !  A.  No ;  not  when  the  guy  rope  got  tight ; 
then  it  could  not  raise  any  more  until  it  was  slackened. 
Q.  Didn't  there  have  to  be  a  man  there  to  attend  to  the  rope! 
A.  Most  certainly,  there  would  have  to  be  a  man  there.  We 
had  to  get  the  strain  on  the  cable  so  as  to  get  the  lifting  power. 
Q.  When  you  went  to  pull  on  it,  then  there  ought  to  have  been 
a  man  there  to  take  that  guy  rope  loose  from  where  it  was! 
A.  Yes,  after  it  started.  Q.  But  it  fell  before  that  was  done! 
A.  Yes.  Q.  And  it  fell,  you  think,  because  the  rope  had  too 
much  strain  on!  A.  Couldn't  be  anywhere  else  in  a  place  like 
that.     Q.  If  there  had  been  a  man  there  at  the  end  of  that  guy 
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rope,  and  he  had  loosened  it  at  the  proper  time^  then  the  rope 
would  not  have  broken,  would  it?  A.  He  couldn't  loosen  it. 
He  had  to  loose  it  after  we  got  the  strain  on  the  cable  to  get  it 
high  enough.  Q.  How  high  up  would  you  raise  that  pile  be- 
fore it  would  be  necessary  to  loosen  that  guy  rope  ?  A.  High 
enough  to  get  the  weight  straight  on  the  cable.  A  cable  would 
not  pull  that  way  (illustrating).  It  has  to  be  on  an  angle  of 
at  least  45  degrees  before  it  would  have  strength  enough  to 
pull  it  up.  Q.  It  would  have  to  be  raised  as  high  as  your 
head!  A.  Yes.  Q.  If  a  man  had  been  there,  and  slackened 
that  guy  rope  when  you  got  it  up  as  high  as  you  did  get  it  up, 
there  would  not  have  been  strength  sufficient  to  break  the 
rope!  A.  We  did  not  have  the  guy  rope  all  past  the  natural 
slack  yet.  Q.  Then  do  you  think  the  time  had  not  come  when 
that  slack  ought  to  have  been  made!  A.  No;  that  time  had 
not  oome  yet  on  the  pile.  Q.  Then  the  pile  went  around  faster 
than  you  expected  it  to!    A.  Yes,  it  did." 

It  is  very  apparent  from  this  testimony  that  the  time  had 
not  yet  come  for  the  guy  ropes  to  serve  their  purpose.  The 
weight  of  the  pile  had  become  too  great  for  the  men.  As 
plaintiff  said,  **We  had  it  in  our  hands,  and  could  not  lift  it 
any  further,"  and  then,  as  a  consequence,  it  swung  around 
and  fell.  It  would  manifestly  have  fallen,  whether  the  rope 
parted  or  not;  but  the  rope  was  made  absolutely  fast  in  the 
first  instance,  it  being  intended  to  leave  slack  enough  to  per- 
mit of  the  pile  being  raised  as  high  as  the  men  were  able  to 
lift  it,  or,  as  stated  by  Northern,  so  as  to  get  the  stfain  on  the 
rope  with  block  and  tackle,  at  which  time  the  guy  ropes  were 
to  be  loosened,  and  used  to  hold  the  pile  in  trim,  and  to  guide 
it  to  its  place  as  it  went  up.  Three  piles  had  been  hoisted  into 
position  by  the  same  instrumentalities  without  trouble  or  acci- 
dent, but  the  one  in  question,  being  extra  heavy,  the  men  could 
not  lift  it  further,  and  it  swung  around,  not  because  the  rope 
parted,  but  because  they  permitted  it  to  do  so,  either  having 
become  alarmed  or  exhausted,  thereby  losing  control  of  it; 
and  this  at  a  time  when  it  was  not  intended  that  the  guy  ropes 
should  be  of  service  to  them,  and  when,  from  the  nature  of  the 
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device,  they  could  not  have  been.  There  is,  therefore,  laekinj? 
in  this  case  a  sufficient  or  proximate  cause  attributable  to  the 
breaking  of  the  guy  rope  to  permit  the  case  to  go  to  the  jury 
as  to  the  negligence  of  the  defendant  in  the  particular  respect 
complained  of.  These  considerations  affirm  the  judgment  of 
the  trial  court,  and  it  is  so  ordered.  Affirmed 
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VOIiP  V.  SAYIiOB. 

[71  Pac.  080.] 

Power  op  Medical  Boabo  to  Grant  Tbupouaby  License. 

1.  A  board  of  examiners  authorised  by  law  to  Issue  a  certificate  to  snob 
persons  as  pass  a  satisfactory  examination  has  no  power  to  grant  any  cer- 
tificate whatever  to  one  who  has  failed  in  the  examination,  and  any  permit 
that  It  may  issue  is  a  nullity. 

Physicians — Construction  op  a  Temporary  License. 

2.  The  fact  that  a  board  of  examiners,  in  issuing  a  temporary  license,  nsed 
the  form  of  a  regular  license,  which  erroneously  recited  that  plaintiff  had 
passed  a  satisfactory  examination  before  the  board,  and  was  thereby  author 
ised  to  practice,  and  merely  limited  the  duration  of  the  license,  did  not  con- 
stitute such  license  a  regular  unlimited  license  to  practice. 

Power  or  Medical  Board  to  Revoke  a  License  Without  Notice. 

3.  The  requirement  of  the  medical  bill  of  1895  (^^aws  1895.  pp.  61,  64.  {  5). 
that  a  license  to  practice  medicine  can  be  revoked  (mly  for  unprofessional  or 
dishonorable  conduct,  does  not  control  the  board  In  vacating  and  annulling 
the  record  of  a  temporary  license  issued  without  authority,  but  refers  only  to 
the  revocation  of  regular  licenses. 

Notice  op  Revocation  op  Medical  License. 

4.  Where  a  board  of  medical  examiners  without  authority  issued  a  tempo- 
rary license  to  an  applicant  who  was  not  successful  in  his  examination,  and 
such  applicant  changed  the  license  by  erasure  so  as  to  show  himself  to  be  a 
regularly  licensed  physician  without  limitation,  such  llcens*  could  be  properly 
revoked  by  the  board  of  its  own  motion,  without  notice. 

From  Multnomah :  Melvin  C.  George,  Judge. 

This  is  a  mandamus  proceeding  by  Heinrich  Volp  against 
W.  H.  Saylor  and  others,  composing  the  Board  of  Medical  Ex- 
aminers of  the  State  of  Oregon,  to  compel  defendants  to  revoke 
an  order  canceling  plaintiff's  license  to  practice  medicine.  On 
June  13,  1891,  plaintiff  applied  to  the  state  board  of  medical 
examiners  for  an  examination  as  to  his  qualifications  to  receive 
a  license  to  practice  medicine  and  surgery  within  the  state. 
His  examination  proving  unsatisfactory,  the  board  issued  to 
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him  what  was  intended  to  be  a  temporary  license  only,  or  a 
permit  to  practice  for  six  months,  in  the  following  form : 

*'This  certifies  that  Heinrich  Volp,  having  passed  a  satis- 
factory examination  in  medicine  and  surgery  before  the  Board 
of  Examiners  is  hereby  authorized  under  the  provisions  of  the 
*Act  to  regulate  the  practice  of  medicine  in  the  State  of  Ore- 
gon,' passed  by  the  legislature  in  February,  1889,  to  pursue 
the  practice  of  medicine  and  surgery  in  this  state  under  the 
conditions  of  the  aforesaid  act  till  December  13,  1891." 

On  the  30th  of  March,  1895,  Volp  presented  this  certificate, 
with  the  words  and  figures  *'till  December  13,  1891,"  erased, 
to  the  secretary  of  the  board,  with  an  application  to  have  it 
recorded,  and  his  name  entered  upon  the  register  of  licensed 
physicians  and  surgeons,  whereupon  the  secretary,  not  observ- 
ing the  erasure,  and  believing  the  certificate  to  have  regularly 
authorized  the  applicant  to  practice  without  restriction,  re- 
corded it,  and  entered  Volp's  name  upon  the  register.  On 
July  2,  1895,  Volp  filed  said  defaced  and  altered  certificate 
with  the  Clerk  of  the  County  Court  of  Multnomah  County,  and 
on  July  7,  1897,  had  a  certified  copy  of  the  same  filed  with  the 
clerk  of  Harney  County,  meanwhile  pursuing  the  practice  of 
medicine,  and  pretending  to  be  a  regularly  licensed  physician 
and  surgeon.  On  or  about  May  23,  1900,  one  W.  L.  Marsden 
made  complaint  to  the  board,  charging  Volp  with  having 
fraudulently  caused  the  said  certificate  so  changed  to  be  re- 
corded, and  his  name  entered  in  the  register,  whereupon  the 
board,  after  giving  him  notice  through  the  mail,  investigated 
the  charge,  and  on  January  4,  1901,  made  an  order  revoking 
the  pretended  license.  Feeling  himself  aggrieved  by  this 
action,  Volp  instituted  this  proceeding  by  mandamus  to  require 
the  board  to  revoke  such  order  and  reinstate  him  as  a  duly 
licensed  physician  and  surgeon.  Being  unsuccessful  in  the 
circuit  court,  he  has  appealed  to  this  court  Affirmed.. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr.  James  R,  Stoddard, 

For  respondents  there  was  a  brief  over  the  names  of  John 
Manning,  District  Attorney.  Schuyler  C.  Spender  and  Arthur 
C.  Spencer,  with  an  oral  argument  by  Mr,  S.  C.  Spencer, 
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Mr.  Justice  Wolverton,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

Plaintiff's  counsel  bases  this  appeal  upon  two  contentions, 
the  first  being  that  the  certificate  issued  by  the  board  of  med- 
ical examiners  in  effect  licensed  plaintiff  to  practice  medicine 
and  surgery  without  restriction ;  that,  the  board  being  without 
authority  to  issue  a  permit  or  a  temporary  license,  and  having 
certified  that  the  licentiate  had  passed  a  satisfactory  examina- 
tion, and  exercised  its  authority  to  license,  it  must  be  held  to 
have  exercised  its  powers  legally,  and  to  have  granted  a  full 
license :  and,  the  second,  that  the  board  was  without  jurisdic- 
tion to  make  the  order  revoking  such  license,  because  the  licen- 
tiate was  not  regularly  served  with  proper  and  legal  notice  of 
the  pending  procedings. 

The  Board  of  Examiners  issuing  the  certificate  in  question 
was  organized  and  acting  in  pursuance  of  an  act  of  the  legis- 
lative assembly  of  1889  entitled  **  An  act  to  regulate  the  prac- 
tice of  medicine  and  surgery  in  the  State  of  Oregon":  Laws 
1889,  p.  144.  It  was  stipulated  at  the  trial  in  the  circuit  court 
that  this  board  had  no  power  to  issue  a  temporary  permit  or 
license.  It  appears  from  the  testimony  of  the  secretary,  how- 
ever, that  it  had  adopted  the  practice  of  giving  temporary  per- 
mits, so  that  the  applicant,  if  unsuccessful,  could  still  earn  a 
livelihood,  with  the  understanding  that  he  again  submit  him- 
self for  an  examination  at  the  expiration  of  the  period  fixed  in 
the  certificate.  In  compliance  with  this  rule,  the  plaintiff  did 
again  submit  to  an  examination,  and,  having  again  failed 
to  come  up  to  the  requisite  standard,  received  another  certifi- 
cate of  like  nature,  granting  him  another  extension  of  time  in 
which  to  fit  himself  for  a  successful  test  of  his  qualifications. 
The  act  of  1889  was  superseded  by  another,  enacted  at  the  1895 
session  of  the  legislative  assembly :  Laws  1895,  p.  61.  By  the 
last  clause  of  section  3  of  this  latter  act  it  is  provided  that  all 
persons  who  have  been  regularly  licensed  under  theretofore 
existing  laws  of  the  state,  and  have  complied  with  the  pro- 
visions thereof,  shall  be  taken  and  considered  as  licensed 
physicians  under  this  act,  the  secretary  of  the  board  being 
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required  to  enter  the  names  of  such  persons  upon  the  regis- 
ter kept  by  him  as  licensed  physicians  and  surgeons,  upon 
the  written  application  of  such  persons,  accompanied  with 
such  license  theretofore  regularly  issued.  By  section  7  it  is 
further  enacted  that  the  person  receiving  the  license  shall  pre- 
sent the  same,  or  a  copy  thereof,  to  the  county  clerk  in  and  for 
the  county  where  he  resides,  who  shall  file  it,  iand  enter  a  mem- 
orandum thereof,  giving  the  date  of  such  license,  the  name  of 
the  person  to  whom  issued,  and  the  date  of  such  filing,  in  a 
book  kept  for  that  purpose ;  and,  in  case  the  person  so  licensed 
shall  move  into  another  county,  he  is  required  to  procure  from 
the  clerk  a  certified  copy  of  such  license,  and  file  the  same  with 
the  county  clerk  in  the  county  to  which  he  shall  remove. 

With  a  view  of  availing  himself  of  the  provisions  of  this 
later  act,  the  plaintiff  presented  the  certificate  in  question, 
with  the  words  *Hill  December  13,  1891,"  erased  (giving  it  the 
color  and  appearance  of  a  certificate  regularly  issued),  to  the 
secretary  of  the  board.  Having  secured  its  record,  and  the 
entry  of  his  name  upon  the  register  kept  by  such  secretary  as 
a  licensed  physician  and  surgeon,  he  caused  such  license  to  be 
filed  with  the  Clerk  of  the  County  Court  of  Multnomah  County, 
where  he  then  resided,  and,  having  subsequently  removed  to 
Harney  County,  procured  a  certified  copy  thereof,  and  filed 
the  same  with  the  county  clerk  of  that  county.  By  this  means 
the  plaintiff  procured  a  record  to  be  made  up  which  upon  its 
face  shows  him  to  have  been  regularly  licensed  and  authorized 
to  practice  medicine  and  surgery  in  Multnomah  and  Harney 
counties.  The  plaintiff  frankly  stated  at  the  trial  that  he 
made  the  erasure  because  he  believed  that  the  board  had  no 
authority  to  put  the  words  and  figures  erased  into  the  certifi- 
cate, and  that  he  had  a  perfect  right  to  remove  them,  thus 
admitting,  in  effect,  that  he  practiced  a  deception  upon  the 
secretary  of  the  board  of  examiners  in  getting  him  to  put  on 
record  a  false  certificate,  or  one  that  the  board  under  the  pre- 
vious law  refused  to  issue  to  him  because  his  examination  dis- 
closed that  he  was  not  entitled  to  it. 

1.  This  brings  us  squarely  to  the  legal  issue  presented  by 
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plaintiff's  first  contention.  The  counsers  reasoning  is  this: 
**The  answer  admits  that  the  license  delivered  to  plaintiff  was 
an  ordinary  license,  except  that  it  was  limited  to  six  months, 
and  that  for  that  period  it  was  valid.  On  the  trial  it  was  stip- 
ulated that  the  board  had  no  power  to  limit  the  license.  There- 
fore, under  the  pleadings,  the  license  is  valid."  The  vice  of 
this  crude  syllogism  is  that  the  conclusion  does  not  follow  from 
the  premises.  Because  the  board  of  examiners  adopted  an 
irregular  and  unauthorized  practice,  and  issued  a  permit  or 
license,  using  the  form  of  a  regular  certificate,  but  limiting  its 
duration,  it  does  not  follow  that  such  board  issued  and  deliv- 
ered to  plaintiff  an  ordinary  or  regular  license,  unlimited  in  its 
scope,  and  therefore  valid.  The  simple  solution  is  that  the 
board  exceeded  its  authority  in  issuing  the  form  of  license 
adopted.  It  had  no  intention  of  issuing  a  regular  license.  The 
applicant  had  not  come  up  to  the  prescribed  standard  under 
his  examination,  and,  acting  upon  a  generous  impulse  toward 
him,  so  that  he  might  yet  have  an  opportunity  of  qualify- 
ing himself,  and  in  the  mean  w^hile  engage  in  his  adopted  pro- 
fession, the  board  gave  him  the  permit  to  practice  for  six 
months.  Now,  to  construe  such  an  act  into  absolute  regu- 
larity, and  the  permit  of  six  months'  duration  into  a  license 
regular  in  form  and  unrestricted  as  to  the  time  of  its  operation, 
would  be  to  contort  an  irregular  and  void  proceeding  into  one 
of  due  regularity  and  perfect  legal  efficacy.  The  board  never 
issued  such  a  license  to  the  plaintiff  as  he  now  professes  to 
have  obtained,  and  his  erasure  of  that  portion  of  the  certificate 
intended  as  a  limitation  cannot,  by  any  rule  of  ethics  or  prac- 
tice, either  in  law  or  morals,  operate  to  admit  him  as  a  regular 
practitioner  of  medicine  and  surgery;  so  that  he  has  never 
been  by  any  act  of  the  board  licensed  generally  to  practice  his 
profession,  but  by  his  own  willful  act  he  has  procured  the 
making  up  of  a  record  which  is  false,  and  without  the  power  of 
either  the  board  or  its  clerk  to  make— one  that  upon  its  face 
shows  him  to  be  a  regularly  licensed  physician  and  surgeon. 

2.  The  fact  that  it  is  certified  that  Volp  passed  a  satisfactory 
examination  cannot  aid  him,  as  the  certificate  by  its  very  terras 
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limited  the  time  the  board  intended  he  should  exercise  the 
privilege  accorded,  and  the  suggestion  that  the  board  is  pre- 
cluded from  showing  that  the  examination  was  unsatisfactory 
is  without  relevancy  in  the  argument.  It  was  wholly  unneces- 
sary that  this  should  be  done,  as  the  board  did  not  see  fit  to 
grant  the  full  license,  notwithstanding  it  certified  that  the 
examination  was  satisfactory.  Plaintiff  may  have  been  enti- 
tled to  a  full  license  upon  such  a  showing,  but  he  did  not  get  it, 
and  his  act  of  changing  the  certificate  received  could  not  ope- 
rate as  an  act  of  the  board  granting  that  which  he  applied  for. 

3.  In  this  connection  it  is  further  insisted  that  plaintiff's 
license  could  not  be  revoked  bxcept  for  unprofessional  or  dis- 
honorable conduct,  and  that  the  act  of  plaintiff  in  changing  the 
certificate,  and  thus  procuring  his  name  to  be  entered  in  the 
register,  does  not  come  within  the  meaning  of  such  terms  as 
declared  by  the  act  of  1895.  This  proceeds  upon  the  assumption 
that  the  plaintiff  was  regularly  licensed,  and  that  he  was  then 
entitled  to  practice  by  reason  thereof.  But  plaintiff  had  no 
such  license  to  revoke.  The  record  he  caused  to  be  made  up 
gave  him  none,  but  it  falsely  showed  that  one  had  been  regu- 
larly issued  to  him,  and  it  was  to  get  rid  of  this  record  that  the 
board  took  action.  What  the  board  really  did  was  to  vacate  a 
void  record. 

4.  This  brings  us  to  counsel's  second  contention— that  plain- 
tiff could  not  be  deprived  of  his  license  without  notice,  and  an 
opportunity  to  be  heard,  and  that  he  was  not  regularly  or 
legally  notified  of  the  pending  proceeding  to  deprive  him  of  his 
certificate.  Now,  a  void  decree,  judgment,  or  order  of  a  court 
of  record  entered  without  jurisdiction  of  the  person  or  author- 
ity of  law,  when  it  so  appears  upon  its  face,  may  be  vacated  at 
any  time  by  virtue  of  the  power  inherent  in  the  court,  and  even 
upon  its  own  motion:  Ladd  v.  Mason,  10  Or.  308;  White  v. 
Ladd,  41  Or.  324  (68  Pac.  739).  The  rule  could  hardly  be 
less  authoritative  in  case  of  a  board  whose  functions  are  quasi 
judicial ;  so  that,  where  the  record  is  admittedly  fraudulent,  as 
it  is  here,  a  court  of  justice  will  not  intercede  to  reinstate  it, 
even  though  it  was  vacated  without  notice  to  the  party  affected 


552  HiLGAR  V.  Miller.  [42  Or. 

by  the  order.  If  the  court  could  see  that  plaintiflf  had  been 
deprived  of  any  substantial  right  without  an  opportunity  to  be 
heard,  the  case  would  be  different ;  but  he  is  insisting  upon  a 
privilege  vouchsafed  to  him  by  a  license  or  record  which  he 
concedes  to  have  been  obtained  through  his  own  willful  and 
fraudulent  act,  and  the  court  will  not  thus  intercede  to  permit 
him  to  enjoy  the  fruits  of  his  own  wrong.  So  that  neither  of 
the  contentions  of  counsel  is  adequate  to  overturn  the  judg- 
ment of  the  trial  court,  and  it  will  therefore  be  affirmed. 

Affirmed. 

Decided  27  April,  1903. 

HHiGAB  v.  MTTiTiTni. 

[72  Pac.  319.) 

Oral  Testimony — Conclusivbnbss  of  Wbittbn  Agkbbmsnt.* 

1.  Where  parties  to  a  deed  deposited  in  escrow  agreed  in  writing  that  it 
should  be  delivered  if  the  grantee  should  furnish  the  grantor  with  support 
during  his  life,  and  decent  burial,  parol  evidence  of  preliminary  conversations 
to  show  that  the  grantee  expected  the  grantor  to  go  to  a  soldiers'  home,  and 
that  therefore  the  minds  of  the  parties  did  not  meet  on  a  contract,  is  not 
competent,  for  the  writing  is  conclusive,  no  mistake  or  Imperfection  tieing 
claimed,  and  its  validity  not  being  disputed. 

Idem. 

2.  Where  a  written  agreement  for  the  delivery  of  a  deed  deposited  in 
escrow  provided  that  the  grant  should  be  Inoperative  if  the  grantee  failed  to 
perform  specified  conditions,  parol  evidence  of  statements  of  the  grantor  that 
he  intended  to  give  the  property  to  the  grantee  is  inadmissible,  for  It  would 
•vary  the  written  agreement  showing  a  consideration  for  the  transfer. 

RviDENCB  OP  Consideration  for  Deed. 

3.  The  evidence  in  this  case  satisfactorily  shows  that  the  agreement  of  the 
grantee  to  care  for  the  grantor  during  his  life,  and  to  provide  a  decent  burial 
for  his  remains,  was  faithfully  carried  out  so  far  as  the  conduct  of  the 
grantor  permitted,  and  that  the  conditions  of  the  grant  were  substantially 
complied  with. 

From  Jackson :  Hiero  K.  Hanna,  Judge. 

This  is  a  suit  by  Minerva  E.  Hil^ar  and  others  against  J.  W. 
Miller  and  wife  to  set  aside  a  deed,  and  to  compel  an  account- 


•Note. — Section  704,  B.  &  O.  Oomp..  provides:  "When  the  terms  of  an 
agreement  have  been  reduced  to  writing  by  the  parties,  it  Is  to  be  considered 
aa  containing  all  those  terms,  and  therefore  there  can  be,  between  the  parties 
and  their  representatives  or  successors  in  interest,  no  evidence  of  the  terms  of 
the  agreement,  other  than  the  contents  of  the  writing,  except  in  the  following 
cases:  1.  Where  a  mistake  or  Imperfection  of  the  writing  is  put  in  issue  by 
the  pleiidlngs.     2.  Where  the  validity  of  the  agreement  is  the  fact  In  dispute. 
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ing  for  the  rents  and  profits  of  certain  real  property.  The  facts 
are  that  on  May  9,  1899,  Jacob  G.  Grossman,  being  the  .owner 
of  lots  11  and  12  in  block  66  in  Medford,  executed  to  J.  W. 
Miller,  the  defendant,  a  warranty  deed  therefor,  which  was 
deposited  with  the  Jackson  County  Bank,  to  be  delivered  imme- 
diately upon  Grossman's  death,  provided  Miller  faithfully 
cared  for  and  furnished  him  during  his  natural  life  all  needful 
food,  clothing,  medicine,  and  medical  attendance,  and  a  decent 
burial  at  his  death;  but  if  he  failed,  neglected,  or  refused  to 
keep  or  perform  either  of  said  conditions,  the  deed  was  to  be 
redelivered  to  Grossman,  or  to  his  heirs  or  assigns.  Grossman 
was  thereupon  moved  to  Miller's  house,  where  he  remained,  re- 
ceiving the  stipulated  care  and  necessaries,  until  July  1,  1899, 
when  he  went  to  the  soldiers'  home  at  Santa  Monica,  Cali- 
fornia, where  he  died  intestate  August  17th  of  that  year;  the 
expenses  incident  to  his  residence  and  burial  there  having  been 
borne  by  the  managers  of  said  home.  Grossman  left  surviving 
him  Hannah,  his  widow;  McCoy,  a  son;  Plummer  and  Ger- 
trude Miller,  children  of  a  deceased  daughter ;  and  the  plain- 
tiffs Minerva  E.  Hilgar  and  Amanda  Bates,  daughters— none 
of  whom  reside  in  this  state.  Grossman  left  other  property  in 
Jackson  County,  Oregon,  for  which  the  county  court  thereof 
appointed  an  administrator,  who,  having  fully  settled  the 
estate,  was  discharged.  Mrs.  Hilgar  secured  from  her  mother, 
brother,  nephew,  and  niece  conveyances  of  their  respective 
interests  in  said  lots,  and,  her  husband  and  sister  joining  her 
as  plaintiffs,  instituted  this  suit,  alleging  that  on  May  9,  1899, 
Grossman,  by  reason  of  his  advanced  age,  physical  weakness, 
and  mental  infirmities,  was  incompetent  to  enter  into  any  con- 
tract, which  fact  Miller  well  knew ;  that  the  deed  was  executed 
at  Miller's  request,  and  in  consequence  of  his  representations 
that  he  would  perform  the  stipulations  of  the  escrow  agree- 
ment, upon  the  faith  of  which  Grossman  relied ;  that  said  lots 
were  of  the  peasonable  value  of  $1,000,  but  Miller  had  caused  a 
consideration  of  $700  to  be  named  in  the  deed,  upon  a  repre- 
sentation that  the  services  to  be  performed  were  reasonably 
worth  that  sum,  no  part  of  which  had  ever  been  paid,  except 
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$30  expended  in  the  care  of  Grossman  after  the  deed  was  exe- 
cuted ;  that  about  July  1, 1899,  Miller,  in  violation  of  his  agree- 
ment, caused  Grossman  to  be  sent  to  the  soldiers'  home,  refus- 
ing to  aid  or  assist  him  in  any  manner,  and  after  his  death 
fraudulently  secured  possession  of  the  deed  by  representing 
that  he  had  faithfully  kept  all  the  conditions  undertaken  by 
him,  when  he  had  not  performed  any  of  them,  upon  which 
statement  said  bank  relied,  and  the  deed  was  thereupon  re- 
corded in  said  county ;  that,  prior  to  the  commencement  of  this 
suit,  plaintiffs  tendered  to  Miller  the  sum  of  $30  so  expended 
by  him,  and  demanded  a  reconveyance  of  the  lots,  but  he  re- 
fused to  comply  therewith;  and  that  he  had  collected  large 
sums  as  rents  and  profits  of  the  premises,  the  amount  of  which 
they  were  unable  accurately  to  state. 

The  answer  denies  the  material  allegations  of  the  complaint, 
and  avers  that,  at  the  time  the  deed  was  executed,  Grossman 
was  in  such  a  physicial  condition  as  to  require  constant  care 
and  attention ;  that  for  many  years  prior  thereto  he  had  pur- 
posely isolated  himself  from  his  family,  but  entertained  for 
Miller  a  strong  friendship,  and  executed  said  deed  to  him  with- 
out solicitation ;  that  prior  to  May  9, 1899,  Grossman  had  made 
arrangements  to  enter  said  soldiers'  home,  and  intended  to 
leave  therefor  as  soon  as  his  health  would  permit ;  that  when 
he  went  away  it  was  agreed  that,  if  he  should  become  dissatis- 
fied, he  would  return  to  Medford,  and  receive  the  care  and 
attention  stipulated  for;  and  that  until  his  death  Miller  was  at 
all  times  ready,  able,  and  willing  to  keep  his  agreement,  every 
condition  of  which  he  performed,  except  in  so  far  as  he  was 
prevented  from  doing  so  by  Grossman's  absence.  The  reply 
having  denied  the  material  allegations  of  new  matter  in  the 
answer,  a  trial  was  had,  resulting  in  a  decree  to  the  effect  that 
Miller  was  the  owner  in  fee  of  said  lots,  and  plaintiffs  appeal. 

Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of  Snell  d' 
IlartsoTi,  Willmm  I.  Yawter,  and  Hammond  &  Narregayiy  with 
an  oral  argument  by  Mr.  C.  P.  Snell  and  ^fr.  H.  J.  Bigger. 


April,  1903.]  Hilgar  v.  Miller.  555 

For  respondents  there  was  a  brief  over  the  names  of  William 
M,  Colvig  and  Charles  PHm,  with  an  oral  argument  by  Mr, 
Colvig. 

Mr.  Chief  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  courti 

1.  It  is  contended  by  plaintiff's  counsel  that  the  minds  of 
the  parties  to  the  deed  never  met  in  respect  to  the  services  to  be 
performed— Grossman  requiring  a  home  and  attention,  while 
Miller  expected  him  to  go  to  the  soldiers'  home,  thereby  reliev- 
ing him  from  all  responsibility— and  hence  no  agreement  was 
ever  entered  into  as  a  foundation  for  the  execution  of  the  deed, 
and  the  court  erred  in  awarding  the  lots  to  the  defendant.  The 
rule  is  well  settled  that  an  offer  by  one  person  to  another  im- 
poses no  obligation  upon  the  former  unless  it  is  accepted  by  the 
latter  according  to  the  terms  on  which  it  was  made,  and  qualifi- 
cations of  or  departure  from  those  terms  invalidate  the  offer 
unless  the  same  be  agreed  to  by  the  party  who  made  it :  Bishop, 
Contracts,  §  323;  Eliason  v.  Henshaw,  17  U.  S.  (4  Wheat.) 
225.  Miller  testifies  that  on  May  9,  1899,  Grossman,  in  consid- 
eration of  the  lots  which  he  offered  to  convey,  desired  to  be 
taken  to  his  house,  have  his  bills  paid,  and  at  his  death  a  decent 
burial,  and  in  reply  thereto  the  witness  remarked  that,  if  Gross- 
man should  live  four  or  five  years,  the  property  would  not  be 
suflScient  compensation  for  the  care  and  expense  required.  In 
explaining  what  was  said  in  response  to  such  objection,  Miller 
says:  ** Either  Mr.  Grossman,  or  Whitehead,  or  Damon,  and  I 
can't  remember  which  it  was  now,  remarked  that  he  was  going 
to  the  home  anyway,  and  he  says,  *  Then  it  will  take  the  respon- 
sibility off  your  hands,  and  expenses ; '  and  I  think  at  that  time 
Mr.  Whitehead  said,  *You  better  take  it,  Miller.  I  know  you 
are  somewhat  involved;'  and  he  says,  *You  better  take  it.'  I 
stood  a  minute  and  studied,  and  I  says,  *  Well,  on  that  point  I 
will  risk  it  anyway. '  So  we  passed  that. ' '  We  think  the  point 
insisted  upon  is  without  merit,  for  the  written  escrow  agree- 
ment, signed  by  Grossman  and  Miller,  supersedes  all  other 
understandings  they  may  have  had  in  relation  to  the  services 
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required  or  to  be  performed  and,  as  it  was  stipulated  therein 
that  Miller  should  care  for  and  furnish  these  necessaries  to 
Grossman,  evidence  of  what  they  may  have  said  prior  to  the 
consummation  of  their  contract  was  inadmissible  to  vary  or 
contradict  its  terms :  Lee  v.  Summers,  2  Or.  260 ;  Porttand  Nat. 
Bank  v.  Scott,  20  Or.  421  (26  Pac.  276) ;  WUson  v.  WUson,  26 
Or.  251  (38  Pac.  185). 

2.  What  has  been  said  upon  this  subject  will  apply  with 
equal  force  to  the  testimony  introduced  by  Miller  tending  to 
show  that,  prior  to  the  execution  of  the  deed,  Grossman  stated 
to  several  of  the  witnesses  that  he  intended  to  give  the  property 
to  him;  for  the  stipulation  in  the  escrow  agreement,  to  the 
effect  that  the  grant  was  to  be  rendered  inoperative  by  a  fail- 
ure to  perform  any  of  the  conditions  assumed  by  Miller,  con- 
clusively refutes  the  idea  of  a  donation. 

3.  It  is  contended  by  plaintiff's  counsel  that  Miller,  never 
having  cared  for  or  given  any  attention  to  Grossman  after  he 
started  for  the  soldiers'  home,  or  offered  to  pay  the  expenses 
incident  to  his  burial,  was  not  entitled  to  possession  of  the  deed, 
the  securing  of  which  conveyed  no  title  to  the  lots,  and  hence 
the  court  erred  in  decreeing  that  he  was  the  owner  thereof.  A 
deed  intrusted  to  a  stranger  as  an  escrow  possesses  no  vitality 
until  the  condition  is  fully  performed,  or  the  event  occurs, 
upon  the  faith  or  happening  of  which  it  was  left  with  the  de- 
positary;  and  no  delivery  of  it  by  him  to  the  grantee  prior  to 
that  time,  without  the  grantor's  consent,  can  give  animation  to 
the  instrument,  so  as  to  convey  title  to  the  premises :  Devlin  on 
Deeds,  §  322;  Oaston  v.  City  of  Portland,  16  Or.  255  (19  Pac. 
127) ;  Tyler  v.  Cate,  29  Or.  515  (45  Pac.  800).  It  has  been 
held  that  a  grantee  in  a  deed  deposited  as  an  escrow  is  only 
entitled  to  a  delivery  thereof  upon  a  strict  compliance  with  the 
stipulations  upon  his  part  which  constitute  conditions  preced- 
ent to  the  transfer  of  the  title:  Beem  v.  McKimck,  10  Cal. 
538;  Dyson  v.  Bradshaw,  23  Cal.  528;  Hinman  v.  Booth,  21 
AVend.  267.  A  party  to  a  contract  may  always  dispense  with 
its  conditions  which  are  favorable  to  him,  and  waive  their  per- 
formance :  3  Addison,  Contracts,  •1193.    This  author,  illustrat- 
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ing  the  principle  thus  announced,  says :  *  *  If  the  act  covenanted 
or  agreed  to  be  done  by  one  party  cannot  be  completed  without 
the  concurrence  of  the  party  for  whom  it  is  to  be  done,  the  for- 
mer must  do  all  that  he  can  do  without  such  concurrence  to 
complete  the  act,  and,  if  he  does  this,  he  does  what  is  equivalent, 
in  law,  to  actual  performance"  (page  •1194).  The  testimony 
shows  that  Grossman  had  been  a  resident  of  Jackson  County 
about  thirty  years,  and  at  the  time  of  his  death  had  government 
bonds  for  $1,400  on  deposit  in  one  of  the  Medford  banks.  He 
was  a  member  of  the  Grand  Army  of  the  Republic,  and,  as 
Miller  belonged  to  the  same  order,  they  became  and  were  very 
close  friends.  R.  H.  Whitehead  testifies  that  in  the  fall  or  early 
winter  of  1898  he  was  staying  at  Los  Angeles,  and  Grossman  at 
Pasadena,  California,  and  together  they  went  to  Santa  Monica, 
where  the  latter  sought  admission  into  the  soldiers'  home  at 
that  place ;  but,  there  being  no  room  for  his  accommodation,  his 
application  was  postponed  until  some  months  later,  when,  a 
new  building  having  been  completed,  he  was  notified  that  he 
would  be  received,  and  transportation  from  Medford  to  Santa 
Monica  was  sent  to  him.  Prior  to  its  receipt,  however,  he  had 
become  so  ill  as  to  require  constant  care  and  attention,  which 
was  furnished  by  his  comrades,  and  at  the  time  he  executed 
said  deed  the  limit  of  the  pass  sent  to  him  had  expired.  When 
taken  to  Miller's  he  was  quite  sick,  but,  his  health  beginning  to 
improve,  he  stated  to  the  witnesses  Noble  and  Bowman  that  he 
was  well  treated  in  his  new  home,  and  supplied  with  all  he 
wished.  As  soon  as  he  became  able  to  travel,  his  desire  to  go 
to  the  soldiers'  home  increased,  and  he  informed  the  witnesses 
Bowman,  Miller,  Noble,  and  Whitehead  that  he  intended  to 
leave;  saying  that  he  thought  the  trip  to  and  the  climate  at 
Santa  Monica  would  be  beneficial  to  him ;  remarking,  however, 
that  if  he  was  dissatisfied  with  the  treatment  which  he  might 
receive  at  the  home,  or  if  his  hopes  of  regaining  his  health  were 
not  realized,  he  would  return  to  Medford.  His  health  having 
very  much  improved,  and  having  secured  an  extension  of  the 
transportation,  he  left  Medford  July  1,  1899,  for  the  soldiers' 
home ;  but  just  prior  to  going  he  told  Whitehead,  a  director  in 
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the  Bedford  bank,  to  keep  his  government  bonds  until  he 
returned,  and  also  left  a  Wi^ichester  rifle  with  A.  H.  Hooker, 
telling  him  he  would  need  it  when  he  came  back.  At  the  time 
the  deed  was  made  he  was  about  seventy  years  old,  and  had 
suffered  a  slight  paralytic  stroke.  M.  S.  Damon  testifies  that 
he  had  taken  care  of  and  nursed  Grossman  night  and  day  for 
about  two  or  three  weeks  prior  to  May  9,  1899,  and  in  speaking 
of  his  condition  during  that  time  he  says:  '* There  were  times 
when  he  wasn't  in  his  right  mind  when  I  was  taking  care  of 
him."  The  witness  was  present  when  the  deed  was  signed, 
and  in  answer  to  the  question,  **  What  was  his  mental  condition 
on  the  day  he  executed  the  deed?"  replied,  **Well,  he  was 
quite  feeble."  Q.  **Did  he  have  a  clear  conception,  as  far  as 
you  could  determine,  of  what  he  was  doing,  or  was  his  mind 
clouded t  A.  I  think  he  did,  right  at  the  time."  That  Gross- 
man possessed  capacity  to  execute  the  deed  is  the  opinion  of 
the  witnesses  Hooker,  Merriman,  Noble,  Whitehead,  MUler, 
and  his  son,  and  this  conclusion  is  amply  supported  by  the  evi- 
dence. 

We  think  the  testimony  conclusively  shows  that  from  May  9, 
1899,  to  July  1st  of  that  year.  Miller  fully  performed  every 
condition  of  his  agreement  to  the  entire  satisfaction  of  Gross- 
man, who  voluntarily  left  Medford,  hoping  that  his  health 
would  be  restored ;  expecting,  however,  if  he  was  disappointed 
in  this  particular,  or  if  he  did  not  enjoy  living  at  the  home,  to 
return  and  live  with  Miller.  That  he  expected  to  come  back  is 
evidenced  by  the  directions  he  gave  Whitehead  in  relation  to 
keeping  his  government  bonds,  and  by  what  he  said  to  Hooker 
about  the  rifle  he  left  with  him.  Grossman  possessed  a  strong 
will  and  was  very  careful  in  all  matters  relating  t.o  money 
transactions,  and  it  is  quite  probable,  if  he  had  been  obliged  to 
go  to  the  soldiers'  home,  he  would  have  demanded  a  return  of 
the  deed ;  and  his  forbearance  in  that  respect  is  a  circumstance 
tending  to  corroborate  his  statements  that  he  was  well  treated 
at  Miller's,  and  to  conflrm  the  inference  that  his  departure  was 
voluntary. 

It  is  argued,  however,  that  soldiers  whose  term  of  service  has 
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expired  consider  living  at  a  place  provided  by  a  state  or  the 
general  government  for  their  accommodation  as  in  the  nature 
of  an  enforced  residence  in  an  almshouse,  and  that  Grossman's 
having  left  Miller's  house  to  seek  shelter  at  a  soldiers'  home 
tends  to  show  that  he  was  compelled  to  secure  care,  attention, 
and  medical  attendance  which  Miller  neglected  or  refused  to 
furnish  him.  No  testimony  was  offered  tending  to  show  that 
soldiers,  as  a  class,  entertain  the  sentiment  attributed  to  them ; 
but,  if  such  fact  were  conceded,  we  think  Grossman  did  not 
possess  the  characteristics  of  his  comrades,  for,  having  an  in- 
vestment of  $1,400  in  government  bonds,  he  was  not  obliged  to 
accept  the  accommodation  and  treatment  which  a  soldiers' 
home  affords  its  inmates.  Miller  testifies  that  he  was  able, 
ready,  and  willing  to  perform  every  condition  stipulated  for; 
and  we  think,  in  so  far  as  Grossman  permitted  him  to  do  so,  he 
fully  kept  his  contract.  Grossman  having  died  at  the  soldiers' 
home,  and  while  an  inmate  thereof,  it  was  admitted  that  the 
expenses  incident  to  his  journey  to,  and  residence  and  burial 
at,  Santa  Monica,  were  borne  by  the  managers  of  the  home. 
That  his  body  was  consigned  to  earth  by  representatives  of  a 
nation  grateful  for  sacrifices  made  by  its  defenders  in  times  of 
peril,  and  that  the  sepulchral  rites  were  performed  by  com- 
rades whose  common  experience  of  danger  and  privation 
united  them  in  a  bond  of  sympathy,  demonstrate  that  he  re- 
ceived the  greatest  honor  and  the  most  loving  tribute  that 
could  be  paid  to  a  loyal  soldier.  If  he  had  died  at  Medford, 
his  body  could  not  probably  have  been  given  better  interment ; 
and,  as  the  costs  of  travel,  residence,  and  burial,  though  not 
defrayed  by  Miller,  were  not  imposed  as  a  charge  upon  Gross- 
man's estate,  the  plaintiffs,  as  his  heirs,  suffered  no  injury 
from  a  failure  in  this  respect  literally  to  keep  the  conditions  of 
the  escrow  agreement,  which  undoubtedly  would  have  been 
performed  if  Grossman's  death  had  occurred  where  he  so  long 
lived.  We  believe  that  Miller  faithfully  performed  every  con- 
dition assumed  by  him,  so  far  as  he  was  permitted  to  do  so  by 
Grossman,  and  that  he  was  entitled  to  the  deed  deposited  wjth 
the  Jackson  County  Bank,  which,  when  delivered,  conveyed 
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the  legal  title  to  the  premises.     It  follows  from  these  consider- 
ations that  the  decree  is  affirmed.  Affirmed. 


Decided  6  April,  1903. 

-^^  NTE  V.  BIIX  NYE  miXIHa  OO. 
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M6    304 

Plbadino — Quantum  Meruit — Aideb  by  Verdict. 

1.  A  complaint  alleging  that  plaintiff,  at  the  Instance  and  reqaest  of  de- 
fendant, entered  Into  Its  employ  as  foreman  of  a  certain  mine;  that  a  reason- 
able compensation  "for  said  employment  for  the  said  period  of  one  year"  is 
$75  per  month ;  and  that  no  part  of  the  amount  claimed  has  been  paid — ^ts  so 
defective  as  not  to  be  aided  by  verdict,  for  there  Is  no  allegation  as  to  tlie 
time  of  the  employment,  nor  a  promise  to  pay.  nor  any  facts  from  which  a 
promise  to 'pay  would  be  Implied,  as  that  services  had  been  rendered  under 
the  employment :  Foste  v.  Standard  Ins,  Co.  34  Or.  125,  distinguished. 

PUADINO AlDBB  OF  COMPULINT  BY  ANSWER. 

2.  An  answer  consisting  of  denials  only  cannot  aid  a  materially  defective 
complaint. 

Prom  Jackson :  Hiebo  K.  Hanna,  Judge. 

Action  by  N.  B.  Nye  against  the  Bill  Nye  Gold  Mining  & 
Milling  Co. 

The  complaint,  after  the  formal  recitals,  further  sets  out 
**that  on  or  about  the  1st  day  of  September,  a.  d.  1900,  the 
plaintiff,  at  the  instance  and  request  of  the  defendant,  entered 
into  the  employment  of  defendant  as  foreman  of  the  mining 
property  belonging  to  said  defendant,  situated  and  located 
near  the  Town  of  Gold  Hill,  Jackson  County,  Oregon ;  that  a 
reasonable  compensation  for  said  employment  for  the  said 
period  of  one  year  is  the  sum  of  seventy-five  dollars  per  month, 
or  a  total  of  nine  hundred  dollars;"  and  **that  no  part  of  said 
sum  of  $900  has  been  paid,*'  etc.  The  answer  consists  of  spe- 
cific denials  of  these  allegations.  Upon  the  issues  thus  formu- 
lated, a  trial  was  had  before  the  court,  which  found,  among 
other  things,** that  between  said  date  [September  1, 1900,]  and 
October,  1901,  plaintiff  did  and  performed  twelve  months' 
service  for  said  defendant  as  such  foreman ; ' '  the  other  findings 
of  fact  conforming  closely  to  the  allegations  of  the  complaint. 
Notwithstanding  such  findings,  the  defendant  interposed  a 
motion  for  judgment  in  its  favor,  which  being  overruled,  and 
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judgment  having  been  rendered  upon  the  findings,  the  defend- 
ant appeals.  Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  Colvig  & 
Cannon,  with  an  oral  argument  by  Mr.  A.  M,  Cannon, 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr,  William  L  Vawter, 

Mr.  Justice  Wolverton,  after  stating  the  faets^  delivered 
the  Opinion  of  the  court. 

1.  The  motion  for  judgment  n&fi  obstante  presents  the  ques- 
tion whether  the  complaint,  aided  by  all  reasonable  inferences 
that  can  be  drawn  from  the  facts  stated,  is  sufficient ;  that  is  to 
say,  are  the  allegations  thereof  of  such  a  nature  and  scope  as 
to  comprehend  all  the  elements  and  essentials  going  to  make  up 
a  good  cause  of  action  ?  If  so,  however  defectively  stated  the 
cause  may  be,  it  will  be  presumed  that  the  proofs  have  estab- 
lished every  such  essential,  and  therefore  that  the  verdict  or 
finding  supplies  that  which  is  lacking,  or  goes  to  the  aid  of  the 
statement,  and  judgment  should  be  entered  accordingly.  If, 
upon  the  other  hand,  there  is  a  statement  of  a  defective  or  bad 
title  or  cause,  or  there  is  lacking  some  material  or  essential  alle- 
gation to  establish  a  good  cause,  there  can  be  no  aider.  The 
principle  has  been  so  often  announced  by  this  court  that  fur- 
ther elaboration  is  unnecessary :  Weiner  v.  Lee  Shing,  12  Or. 
276  (7  Pac.  Ill) ;  Booth  v.  Moody,  30  Or.  222  (46  Pac.  884) ; 
Poste  V.  Standard  Ins,  Co,  34  Or.  125  (54  Pac.  811) ;  Wright  v. 
liamp,  41  Or.  285  (68  Pac.  731).  The  greater  difficulty  is  usu- 
ally found  in  applying  the  principle  to  the  facts  of  each  par- 
ticular case.  It  is  apparent  that  plaintiff  has  a  good  cause  of 
action,  but  has  omitted  an  essential  allegation,  necessary  to  a 
sufficient  statement  of  his  cause.  Briefly  stated,  the  allega- 
tions are  that  plaintiff,  at  the  instance  of  defendant,  entered 
into  its  employment,  giving  the  date  and  nature  thereof,  and 
that  a  reasonable  compensation  for  said  employment  for  said 
period  of  one  year  is  $75  per  month,  or  an  aggregate  of  $900. 
What  follows  cannot  aid  in  the  construction  of  this  pleading, 
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and  further  reference  thereto  is  unnecessary.  There  is  no  alle- 
gation as  to  the  time  employed,  or  that  any  service  was  actually 
rendered,  except  that  it  was  entered  upon  or  commenced ;  and, 
no  execution  of  the  implied  contract  having  been  shovm,  the 
law  will  not  imply  a  promise.  The  complaint,  therefore,  is 
entirely  wanting  in  this  particular,  and  falls  within  the  reason- 
ing of  Weijier  v.  Lee  8hin^,  12  Or.  276  (7  Pac.  111).  Counsel 
for  respondent  concedes  that  it  is  very  apparent  that  an  allega- 
tion intended  by  the  pleader  has  been  omitted  from  the  com- 
plaint, as  is  indicated  by  the  use  of  the  word  *'said"  preceding 
the  word  **  employment, ' '  and  the  phrase  '*  period  of  one  year  " 
But  this  qualifying  term  cannot  be  held  of  sufficient  efficacy  to 
supply  an  indispensable  allegation  of  fact.  It  betokens,  per- 
haps, that  an  allegation  relative  to  the  employment  for  a  period 
of  one  year  preceded  it,  but  the  fact  remains  that  such  a  one  is 
not  there,  without  which  the  complaint  is  deficient  in  substance. 
The  case  of  Foste  v.  Standard  Ins,  Ca.  34  Or.  125  (54  Pac. 
811),  is  not  inimical  to  this  construction  of  the  complaint,  or 
an  authority  the  other  way.  That  case  is  based  upon  services 
rendered,  for  which  commissions  were  to  be  paid,  and  the  alle- 
gation that  a  sum  specified  had  accrued  on  account  of  such 
services  performed  during  certain  years  named  was  held  suffi- 
cient in  its  scope  to  support  the  action  after  verdict. 

2.  Some  advantage  by  way  of  aider  is  claimed  by  reason  of 
the  answer  filed  herein ;  but,  consisting  of  specific  denials  only, 
it  cannot  supply  a  material  allegation  of  fact  in  the  complaint, 
and  hence  cannot  be  held  to  operate  in  aid  thereof. 

These  considerations  lead  to  a  reversal  of  the  judgment  of 
the  lower  court.  The  cause  will,  therefore,  under  the  precedent 
set  by  Crisman  v.  State  Ins.  Co.  16  Or.  283,  295  (18  Pac.  466), 
be  remanded  for  such  further  proceedings  as  may  seem  proper, 
in  accordance  with  law.  Reversed. 
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Argued  25  March ;  decided  6  April,  1903. 

UNION  POWEB  GO.  v.  LICHTY. 

[71  Pac.  1044.] 

Equity  Jurisdiction  Where  Remedy  at  Law  Exists. 

1.  Though  the  same  judge  may  preside  over  a  court  admtnlsteriiig  both  law 
and  equity,  yet  these  forums  are  separate,  and  the  latter  will  not  assume 
Jurisdiction  of  the  subject-matter  where  there  is  a  plain,  adequate,  and  com- 
plete remedy  at  law. 

Waiver  of  Objection  to  Equitable  Jurisdiction. 

2.  Where  facts  necessary  to  confer  Jurisdiction  on  a  court  of  equity  have 
been  averred  and  denied,  the  question  of  Jurisdiction  is  not  waived,  but  is  to 
be  determined  on  the  hearing ;  and  it  is  the  duty  of  the  court  to  dismiss  the 
suit  whenever,  during  the  trial,  want  of  Jurisdiction  appears. 

Injunction  Against  Probable  Destruction  op  Estate. 

3.  A  complaint  alleging  that  defendant  threatened  to  continue  the  con- 
struction of  a  dam  in  a  stream  to  such  height  that  a  sudden  discharge  of  the 
water,  such  as  he  intended  to  cause,  would  destroy  plaintiff's  estate,  located 
further  down  the  stream,  stated  facts  sufficient  to  give  a  court  of  equity  Juris- 
diction, as  it  showed  reasonable  ground  to  apprehend  an  injury  that  could  not 
be  repaired  by  a  payment  of  damages. 

Evidence  as  to  Interference  with  Use  of  Stream. 

4.  Where,  in  a  suit  to  restrain  defendant  from  interfering  with  the  natural 
flow  of  a  stream,  the  evidence  shows  that  defendant  never  intended  to  deprive 
plaintiff  of  the  use  of  sufficient  water  to  operate  its  machinery,  and  that, 
when  he  discovered  that  his  Interruption  of  the  flow  was  Injuring  plaintiff, 
he,  in  response  to  its  request,  opened  his  dam,  on  assurance  that  the  suit 
would  be  discontinued,  and  where  It  appeared  that  he  did  not  intend  to  use 
the  water,  except  where  there  was  a  sufficient  quantity  to  supply  plaintiff's 
demand,  there  being  no  apparent  probability  that  a  recurrence  of  the  injury 
would  result,  there  was  no  error  in  dismissing  the  suit. 

Prom  Marion :  Reuben  P.  Boise,  Judg«. 

This  is  a  suit  by  the  Union  Light  &  Power  Co.  against  John 
Lichty  to  restrain  the  defendant  from  interfering  with  the 
natural  flow  of  the  waters  of  Silver  Creek,  a  stream  rising  in 
the  Cascade  Mountains,  flowing  westerly,  and  emptying  into 
Pudding  River;  and  though  it  is  narrow,  and  the  flow  of  its 
waters  impeded  by  many  bowlders,  yet  in  the  rainy  season  it 
affords  a  sufficient  volume  of  water  to  float  saw  logs  to  market, 
which  cannot  usually  be  done- in  the  dry  season.  The  plaintiff, 
a  private  corporation,  is  a  riparian  proprietor  on  the  creek,  the 
waters  of  which  it  dams  and  uses  in  propelling  machinery  to 
generate  electricity  which  it  furnishes  to  customers  for  light- 
ing.    In  May,  1902,  the  defendant  commenced  the  erection  of 
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a  sawmill  on  said  stream  at  Silverton,  and,  having  placed  a 
large  quantity  of  saw  logs  in  the  creek,  built  a  dam  across  it 
about  six  miles  above  plaintiff's  light  station,  whereby  the 
water  could  be  flooded  back  about  three  fourths  of  a  mile,  rais- 
ing a  head  of  twenty-six  feet,  and  by  suddenly  opening  a  gate 
in  the  dam  the  water  could  be  drawn  doWn  to  ten  feet,  thereby 
carrying  the  saw  logs  toward  the  mill.  This  dam  having  been 
completed  July  23,  1902,  the  gate  was  shut  and  remained  closed 
two  days;  thus  preventing  the  flow  of  water  to  plaintiff's  sta- 
tion, in  consequence  of  which  its  dynamos  could  not  be  ope- 
rated, and  its  customers  were  deprived  of  electric  light.  The 
complaint,  having  alleged  the  facts,  in  substance,  as  hereinbe- 
fore stated,  fiu'ther  avers  that  defendant  threatened  to  con- 
tinue to  raise  his  dam  until  it  was  seventy-five  feet  high,  and 
so  to  (^erate  it ;  that  a  sudden  discharge  of  the  water  would 
destroy  plaintiff's  property  and  menace  the  lives  of  its  em- 
ployes; that  it  had  no  speedy  or  adequate  remedy  at  law,  and, 
to  prevent  a  multiplicity  of  actions,  insti^iuted  this  suit.  The 
prayer  for  relief  is  that  the  defendant  be  perpetually  enjoined 
from  erecting  his  dam  to  such  a  height  as  may  appear  danger- 
ous to  plaintiff's  property,  and  that  he  be  restrained  from  peri- 
odically impeding  the  flow  of  water  in  said  stream  so  as  to 
deprive  the  plaintiff  of  the  use  and  enjoyment  thereof.  The 
answer  denies  the  material  allegations  of  the  complaint,  and 
avers  that  defendant  owns  1,400  acres  of  valuable  timber  land, 
through  which  Silver  Creek  flows,  and  that,  by  means  of  dams 
provided  with  sluiceways,  water  can  be  raised  to  a  sufficient 
height  at  all  times,  except  during  one  or  two  months  in  the 
summer,  so  that  when  suddenly  liberated  it  flushes  the  creek, 
carrying  the  logs  to  market,  and  that  such  use  of  the  water  is 
necessary  and  a  reasonable  exercise  of  the  defendant's  right  as 
a  riparian  proprietor.  The  reply  having  denied  the  material 
allegations  of  the  answer,  a  trial  was  had,  resulting  in  a  decree 
dismissing  the  suit,  and  plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  John  K. 
Kollock,  Coovert  &  StapletoTi,  and  Carson  &  Adams,  with  an 
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oral  arj?ument  by  Mr,  Elmer  E.  Coavert  and  Mr.  Loring  K, 
Adams. 

For  respondent  there  was  a  brief  over  the  names  of  L.  J, 
Adams  and  Oearge  O.  Bingham,  with  an  oral  argument  by  Mr. 


Mr.  Chief  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

It  is  contended  by  plaintiff's  counsel  that  Silver  Creek  is 
navigable  for  logs  only  in  the  winter,  and  that  defendant  has 
no  right  in  the  dry  season  to  retard  the  natural  flow  of  water  to 
facilitate  the  transportation  of  his  logs,  when  by  so  doing  in- 
jury results  to  their  client,  and  hence  the  court  erred  in  dis- 
missing the  suit.  It  is  maintained  by  defendant's  counsel, 
however,  that  plaintiff  has  a  plain,  adequate,  and  complete 
remedy  at  law  for  the  recovery  of  damages  for  the  injury  sus- 
tained, and  hence  the  extraordinary  power  of  a  court  of  equity 
cannot  be  invoked  for  his  relief,  for  which  reason  no  error  was 
committed  as  alleged. 

1.  Though  in  this  state  a  judge  may  preside  over  a  court  ad- 
ministering both  laws  and  equity^  these  forums  are  separate, 
and  the  latter  will  not  assume  jurisdiction  of  the  subject-matter 
where  there  is  a  plain,  adequate,  and  complete  remedy  to  be  had 
in  the  former:  B.  &  C.  Comp.  §  390;  Willis  v.  Crawford,  38 
Or.  522  (63  Pac.  985,  64  Pac.  866). 

2.  Mr.  Justice  Bean,  in  Love  v.  Morrill,  19  Or.  545  (24  Pac. 
916),  in  speaking  of  the  exercise  of  equitable  jurisdiction  over 
the  subject-matter,  says:  **When  the  facts  necessary  to  give 
the  court  jurisdiction  are  stated  in  the  complaint  and  are 
denied  by  the  answer,  the  question  of  jurisdiction  becomes  one 
of  fact,  to  be  determined  on  the  hearing,  and  is  not  waived ; 
and  where,  during  the  progress  of  the  trial,  want  of  jurisdic- 
tion appears,  it  is  the  duty  of  the  court  to  dismiss  the  bill.  *' 

3.  The  complaint  having  alleged  that  the  defendant  threat- 
ened to  continue  the  erection  of  his  dam  until  it  was  seventy- 
five  feet  high,  and  so  to  operate  it  that  a  sudden  discharge'  of 
the  water  would  destroy  plaintiff's  property  and  menace  the 
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lives  of  its  employes,  if  this  averment  had  been  established  a 
court  of  equity  would  have  retained  jurisdiction,  because  the 
danger  reasonably  to  be  apprehended  involved  the  destruction 
of  plaintiff's  estate;  thus  constituting  an  injury  that  could  not 
well  be  compensated  in  damages :  Smith  v.  Gardner,  12  Or.  221 
(6  Pac.  771,  53  Am.  Rep.  342) ;  Mendenhall  v.  Harrisburg 
Water  Co.  27  Or.  38  (39  Pac.  399).  The  testimony  shows  that 
the  defendant  built  his  dam  as  high  as  he  intended,  and  that 
the  water,  when  suddenly  liberated  therefrom  by  opening  the 
gate,  caused  no  injury  to  plaintiff's  property.  The  only  injury 
alleged  to  have  been  threatened  by  the  defendant  was  the  rais- 
ing of  his  dam  to  the  height  of  seventy-five  feet,  and  the  disas- 
trous consequences  that  might  result  to  plaintiff's  property  by 
suddenly  liberating  such  a  volume  of  water;  but,  as  this  aver- 
ment is  not  established  by  the  testimony,  the  pleadings  and  evi- 
dence must  be  further  examined  to  see  if  there  be  such  an 
infringement  of  plaintiff's  right  as  to  entitle  it  to  equitable 
interference. 

4.  It  is  also  alleged  in  the  complaint,  in  effect,  that,  unless 
the  defendant  is  enjoined,  he  will  continue  to  impede  the  flow 
of  water  in  the  creek,  except  at  short  intervals  when  floating 
logs,  so  that  plaintiff  will  be  prevented  from  operating  its  dy- 
namos and  from  furnishing  electric  light  to  its  customers,  to  its 
irreparable  damage.  The  answer,  after  denying  this  aver- 
ment, alleges,  in  substance,  that  saw  logs  can  only  be  floated  in 
Silver  Creek  in  the  natural  stages  of  water  during  the  winter 
months,  but,  by  means  of  dams  provided  with  proper  sluice- 
ways, water  can  be  raised  at  all  times,  except  during  one  or  two 
months  in  the  summer,  to  a  sufficient  height,  so  that  when  sud- 
denly liberated  it  carries  the  logs  to  market.  The  testimony 
shows  that  between  the  flood  dam  spoken  of  and  the  plaintiff's 
light  station  three  small  streams  flow  into  Silver  Creek,  supply- 
ing about  one  third  of  its  volume  at  that  point,  and  that  the 
flood  dam  leaked  so  that  about  one  third  of  the  natural  flow 
of  the  creek  escaped  therefrom;  and  defendant  estimated 
that,  notwithstanding  the  gate  of  his  dam  was  closed  in  July, 
two  thirds  of  the  water  usually  flowing  in  said  creek  at  that 
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season  reached  plaintiff's  light  station.  The  gate  of  the  flood 
dam  was  closed  Thursday  evening,  July  24,  1902,  the  effect  of 
which  was  to  deprive  plaintiff  of  the  use  of  the  water  to  ope- 
rate its  dynamos  that  night  and  the  next ;  but  on  Saturday,  the 
26th  of  that  month— this  suit  having  been  instituted  in  the 
mean  time— a  temporary  injunction  was  issued  and  placed  in 
the  h<ands  of  the  sheriff  for  service.  The  plaintiff's  secretary, 
having  accompanied  the  sheriff,  met  the  defendant  on  that  day, 
and,  informing  him  of  the  purpose  of  their  visit,  requested  him 
to  open  his  gate ;  but,  he  having  expressed  a  desire  to  consult 
with  his  attorney  about  the  matter,  the  secretary  said  to  him, 
**If  you  will  go  and  open  the  gate,  we  will  stop  right  away." 
The  defendant,  accepting  this  proposition,  acceded  to  the  re- 
quest, and  immediately  opened  the  gate  of  his  dam.  L.  J. 
Adams,  one  of  the  defendant's  attorneys,  testifies  that,  on  the 
evening  the  injunction  was  served,  plaintiff's  secretary,  in  the 
presence  of  himself  and  others  at  Silverton,  stated  to  the  de- 
fendant that,  if  he  would  release  the  water,  they  would  imme- 
diately withdraw  the  suit  and  pay  their  part  of  the  costs,  and 
that  the  defendant  thereupon  opened  the  gate  of  his  dam.  The 
temporary  injunction  having  been  dissolved,  the  defendant,  in 
answer  to  an  inquiry  as  to  whether  he  had  thereafter  attempted 
to  obstruct  the  flow  of  water  by  his  dam,  testified  that  it  was  of 
no  use— because  of  the  scarcity  of  water  in  the  creek  it  would 
have  all  leaked  out.  We  think  a  fair  consideration  of  the  testi- 
mony leads  to  the  conclusion  that  defendant  never  intended  to 
deprive  the  plaintiff  of  the  use  of  suflBcient  water  to  operate 
its  machinery;  that  he  must  have  thought  the  small  streams 
flowing  into  Silver  Creek  below  his  dam,  together  with  the  leak- 
age therefrom,  would  supply  plaintiff's  needs,  but,  having  dis- 
covered that  his  interruption  of  the  flow  of  the  water  was  injur- 
ing plaintiff,  he,  in  response  to  its  secretary's  request,  and 
with  his  assurance  that  the  suit  would  be  discontinued,  opened 
his  dam;  and  that  he  did  not  intend  to  use  the  water,  except 
when  there  was  a  sufficient  quantity  to  supply  plaintiff's  de- 
mand. 

The  liberation  of  the  water  was  accomplished  by  the  tempo- 
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rary  injunction,  and,  as  plaintiff  had  an  adequate  remedy  at 
law  for  the  recovery  of  the  damaf^e  it  sustained,  and  there 
being  no  apparent  probability  that  a  recurrence  of  the  injury 
will  result,  no  error  was  committed  in  dismissing  the  suit,  and 
hence  the  decree  is  affirmed.  APFmMED. 


Decided  15  April,  1903. 

HATB8  17.  dilFFOSD. 

[72  Pac.  1.1 

Mandamfs  to  CouvKi.  Signing  op  Bill  op  Bzceptionh — Discretion. 

Under  the  practice  in  Oregon,  a  considerable  discretion  is  vested  in  trial 
Jndges  as  to  settling  and  signing  bills  of  exceptions,  and  their  declslona  will 
not  usually  be  disturbed  by  mandamus.  This  is  especially  true  where  no 
time  was  asked  to  prepare  the  bill,  and  the  term  at  which  the  judgment  was 
entered  has  expired  without  the  bill  being  tendered  or  the  matter  being  con- 
tinued for  further  hearing. 

An  original  petition  for  a  writ  of  mandamus  by  Geoi^e  W. 
Hayes  against  Morton  D.  Clifford,  judge  of  the  Ninth  Judicial 
District.  Writ  Denied. 

Mr.  WUliam  H.  Holmes  for  the  petitioner. 
Mr,  Morton  D,  Clifford^  in  pro,  per.,  contra, 

Mr.  Chief  Justice  Moore  delivered  the  opinion. 

This  is  a  special  proceeding,  instituted  in  this  court  April  2, 
1903,  to  compel  the  judge  of  the  Ninth  Judicial  District  to  settle 
and  sign  a  bill  of  exceptions.  It  is  alleged,  in  substance,  in  the 
alternative  writ  of  mandamus,  that  on  May  6,  1902,  the  plain- 
tiff, George  W.  Hayes,  having  been  convicted  in  the  circuit 
court  for  Harney  County  of  the  crime  of  adultery,  was  sen- 
tenced to  imprisonment  in  the  penitentiary  for  the  term  of  one 
year;  that,  desiring  to  review  said  judgment,  he  caused  to  be 
prepared  a  notice  of  appeal,  which  was  ready  for  service,  and 
employed  counsel  to  conduct  the  cause  in  this  court ;  that  he 
had  incurred  great  expense  in  securing  a  full  and  correct  tran- 
script of  the  testimony,  which  had  been  extended  by  the  official 
reporter  from  stenographic  notes  taken  at  the  trial ;  that  he  had 
prepared  a  bill  of  exceptions,  pointing  out  in  a  succinct  man- 
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ner  the  errors  relied  upon  to  secure  a  reversal  of  the  judgment, 
a  copy  of  which  is  attached  to  his  petition,  which  proposed  bill 
is  a  true  and  correct  statement  of  what  occurred  at  the  trial ; 
that  on  March  28,  1903,  his  attorney  presented  said  bill  of  ex- 
ceptions to  the  defendant,  and  requested  him  to  allow  and  sign 
it,  but  he  declined  to  do  so,  whereupon  the  said  writ  was  sued 
out,  requiring  him  to  settle,  allow,  certify,  and  sign  said  bill  of 
exceptions,  or  to  show  cause  at  the  time  appointed,  if  any  he 
had,  why  he  had  not  done  so.  The  defendant,  for  answer, 
states,  in  effect,  that  during  the  trial  of  the  criminal  action 
numerous  exceptions  to  the  rulings  of  the  court  were  taken,  but 
not  then  reduced  to  writing,  nor  was  any  extension  of  time 
sought  by  the  plaintiff  in  which  to  prepare  and  present  a  bill 
of  exceptions;  that,  when  the  time  for  passing  sentence  upon 
him  had  arrived,  his  attorneys  stated  in  open  court  that  they 
did  not  intend  to  present  a  bill  of  exceptions  or  take  an  appeal, 
whereupon  he  was  sentenced  as  above  stated,  and  immediately 
thereafter  incarcerated  in  the  penitentiary,  from  which  he  was 
released  after  having  served  about  eight  months ;  that  the  de- 
fendant never  had  an  opportunity  to  compare  the  proposed  bill 
of  exceptions  with  the  transcript  prepared  by  the  ofScial  ste- 
nographer, and  was  unable  to  say  whether  or  not  it  was  correct, 
and,  said  judgment  having  been  fully  satisfied,  he  had  for  these 
reasons  declined  to  sign  the  bill  of  exceptions. 

A  year  not  having  elapsed  since  the  judgment,  an  appeal  to 
the  supreme  court  therefrom  may  be  taken  (B.  &  C.  Comp. 
§  1467) ;  but,  the  exceptions  not  having  been  reduced  to  writ- 
ing during  the  trial,  nor  the  time  extended  in  which  to  submit 
the  same  for  allowance,  the  question  to  be  considered  is 
whether,  under  such  circumstances,  the  defendant  can  be  com- 
pelled to  certify  and  sign  a  bill  thereof.  An  exception  is  an 
objection  taken  at  the  trial  to  a  decision  upon  a  matter  of  law : 
B.  &  C.  Comp.  §  169.  The  point  of  the  exception  shall  be  par- 
ticularly stated,  and  may  be  delivered  in  writing  to  the  judge, 
or  entered  in  his  minutes,  and  at  the  time  or  afterwards  be  cor- 
rected until  made  conformable  to  the  truth:  B.  &  C.  Comp. 
§  170.     No  particular  form  of  exception  shall  be  required. 
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The  objection  shall  be  stated  with  so  much  of  the  evidence  or 
other  matter  as  is  necessary  to  explain  it,  but  no  more :  B.  &  C. 
Comp.  §  171.  The  statement  of  the  exception,  when  settled 
and  allowed,  shall  be  signed  by  the  judge  and  filed  with  the 
clerk,  and  thereafter  it  shall  be  deemed  and  taken  to  be  a  part 
of  the  record  of  the  cause :  B.  &  C.  Comp.  §  172.  Though  the 
exception  must  be  taken  at  the  trial,  the  statute  does  not  fix  the 
time  when  the  bill  of  exceptions  shall  be  prepared  and  pre- 
sented to  the  judge  for  allowance.  In  Ah  Lep  v.  Gotig  Chay, 
13  Or.  205  (9  Pac.483),  Mr.  Justice  Thayer,  in  speaking  upon 
the  subject,  says:  **I  am  not  able  to  discover  that  the  law  has 
absolutely  prescribed  any  definite  time  in  which  the  exceptions 
shall  be  put  in  form  and  signed.  The  bill  of  exceptions  should 
be  tendered  to  the  judge  immediately  after  the  trial,  unless  a 
definite  time  is  given  therefor. ' '  In  Che  Gong  y. Stearns,  16  Or. 
219  (17  Pac.  871),  Mr.  Justice  Strahan  says:  **No  doubt,  the 
better  rule  of  practice  is  to  have  the  bill  of  exceptions  signed 
and  filed  during  the  term  at  which  the  judgment  is  rendered,  or 
such  further  time  as  maybe  allowed  by  order  for  that  purpose." 
In  Henrichsen  v.  Smith,  29  Or.  475  (42  Pac.  486,  44  Pac.  496), 
it  was  held  that  the  failure  of  an  appellant  to  submit  his  bill  of 
exceptions  within  the  time  limited  by  the  trial  judge  after  the 
expiration  of  the  term  does  not  prevent  the  judge  from  there- 
after signing  it,  if  otherwise  proper.  In  McElvadn  v.  Brad- 
shaw,  30  Or.  369  (48  Pac.  424),  it  was  held  that  a  judge  of  the 
trial  court  possessed  wide  discretion  in  the  matter  of  settling 
bills  of  exceptions,  which  the  appellate  court  would  not  attempt 
to  control,  except  under  unusual  circumstances,  and  that,  when 
the  bill  of  exceptions  was  not  presented  to  the  judge  w^ithin  the 
time  allowed  therefor,  mandamus  would  not  lie  to  compel  a  set- 
tlement thereof,  when  the  only  excuse  for  the  delay  was  an 
inability  to  secure  a  copy  of  the  official  report  of  the  stenogra- 
pher, and  a  mistaken  belief  as  to  the  time  prescribed  for  pre- 
senting the  bill.  In  deciding  that  case,  Mr.  Justice  Bean, 
speaking  for  the  court,  says:  **The  right  of  a  trial  court  to 
limit  the  time  for  the  settlement  of  a  bill  of  exceptions  is  indis- 
pensable to  the  orderly  administration  of  the  law,  and  it  is 
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entirely  proper  that  the  appellant  be  required  to  tender  his 
proposed  bill  within  the  time  fixed,  or  give  a  sufficient  excuse 
for  not  doing  so.  But  when  a  reasonable  excuse  is  shown,  the 
trial  judge  should  not  hesitate  to  settle  and  allow  it,  notwith- 
standing the  expiration  of  the  time. ' '  See,  also,  State  ex  rel.  v. 
Esies,  34  Or.  196  (51  Pac.  77,  52  Pa£.  571,  55  Pac.  25) ;  Block 
V.  8amm<ytis,  37  Or.  600  (55  Pac.  438,  62  Pac.  290) ;  Nosier  v. 
Coos  Bay  Nav,  Co,  40  Or.  305  (63  Pac.  1050,  64  Pac.  855). 

These  decisions  show  that,  in  the  absence  of  any  statute  to 
the  contrary,  a  very  liberal  policy  has  been  pursued  by  this 
court  in  construing  the  power  of  a  judge  of  the  trial  court  to 
settle  and  sign  a  bill  of  exceptions;  the  rule  adopted  being  that 
the  matter  was  within  the  judge's  discretion,  which,  when  exer- 
cised, will  not  usually  be  disturbed,  and  that,  when  the  time 
limited  by  the  judge  to  prepare  and  present  the  bill  of  excep- 
tions has  expired,  he  will  not  be  compelled  by  mandamus  to 
sign  the  same,  unless  the  appellant's  application  for  the  alter- 
native writ  presents  a  reasonable  excuse  for  a  failure  to  comply 
with  the  terms  imposed.  No  order  having  been  made  enlarg- 
ing the  time  in  which  to  present  the  bill  of  exceptions,  the 
allowance  thereof,  after  the  close  of  the  term  at  which  the  judg- 
ment was  given,  was  a  matter  within  the  judge's  discretion; 
and,  no  reasonably  excuse  having  been  given  for  not  securing 
such  extension,  his  refusal  to  allow  and  settle  the  bill  is  not,  in 
our  opinion,  such  an  abuse  of  discretion  as  to  warrant  an  exer- 
cise of  the  extraordinary  power  invoked.  As  it  is  possible  to 
perfect  an  appeal  from  the  judgment  complained  of,  which  will 
bring  up  for  review  the  judgment  roll,  it  is  not  necessary  at 
this  time  to  consider  what  effect  the  pardon  of  the  defendant 
therein  may  have  upon  such  appeal.  It  follows  that  the  writ 
must  be  dismissed,  and  it  is  so  ordered.  Writ  Denied. 


tm\ 
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Decided  20  April ;  rehearing  denied  3  August,  1903. 

I  ^  ^1  HEABH  V,  LOUTTIT. 

[72  Pac.  132,] 

Statutes — ^Titi^  op  Amkndatobt  Act — Constitutional  Law. 

Under  Const.  Or.  Art.  IV,  I  20,  requiring  the  subject  of  an  act  to  be  ex- 
pressed in  the  title,  an  act  purporting  to  amend  a  stated  section  of  a  giren 
compilation  of  laws  is  void  for  want  of  a  sufficient  title  to  express  its  subject, 
where  there  is  no  book  of  laws  known  with  that  title :  Ea  parte  Howe,  26  Or. 
181,  distinguished.  The  following  is  nn  application  of  this  rule:  The  Code  of 
Civil  Procedure  enacted  in  1862,  and  the  Code  of  Criminal  Procedure,  adopted 
in  1864,  each  contain  a  section  numbered  711.  These  codes,  together  with 
some  miscellaneous  laws,  were  afterward  published  under  the  authorised  des- 
ignation of  "The  General  lisws  of  Oregon."  Still  later  the  legislature  author- 
ized another  compilation,  but  without  specifying  a  name  for  it,  and  when  it 
was  published  the  title,  "Hlirs  Annotated  Laws  of  Oregon,"  appeared  on  the 
back  of  the  book,  while  "The  Codes  and  General  Laws  of  Oregon,  Compiled 
and  Annotated  by  William  Lair  Hill."  was  the  imprint  on  the  title  page.  In 
this  last-named  compilation  the  sections  were  renumbered  and  made  conseou- 
tive,  and  for  the  first  time  the  number  711  was  attached  to  a  section  relating 
to  the  admissibility  of  evidence  in  actions  by  or  against  personal  representa- 
tives of  deceased  persons.  In  1803  the  legislature  passed  an  act  entitled  "An 
Act  to  Amend  Section  711  of  the  Codes  and  General  Laws  of  Oregon"  (I^ws 
1803,  p.  134),  and  containing  matter  relative  to  the  admissibility  of  self- 
serving  declarations  of  a  decedent.  Held^  that  the  last-named  act  was  in- 
valid, since  its  title  does  not  express  the  subject  matter  with  the  certiiinty 
required  by  the  provisions  of  Const,  of  Or.  Art.  IV,  f  2<3. 

Prom  Multnomah :  Alfred  P.  Sears,  Jr.,  Judge. 

Action  by  William  Hearn,  as  administrator,  against  Raehael 
Louttit.     Judgment  for  plaintiff,  and  defendant  appeals. 

Reversed. 

Por  appellant  there  was  a  brief  and  an  oral  argument  by  Mr. 
Rodney  L.  Glisan  and  Mr,  A,  King  WUsom. 

Por  respondent  there  was  a  brief  over  the  names  of  Claud 
Strahan  and  Waldemar  Seton,  with  an  oral  argument  by  Mr. 
Strahan. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  an  action  to  recover  $1,000,  alleged  to  have  been 
loaned  to  defendant  by  Mrs.  Mangan,  the  plaintiff's  intestate, 
on  or  about  October  16,  1894,  payable  within  one  year,  with 
interest  at  8  per  cent  per  annum.  The  answer  denies  the  cause 
of  action  set  up  in  the  complaint.     On  the  trial  the  defendant 
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testified,  as  a  witness  in  her  own  behalf,  that  she  never  at  any 
time  borrowed  of  Mrs.  Mangan  the  money  alleged,  and  was  not 
indebted  to  her  estate  in  any  sum  whatever.  The  plaintiff  was 
thereupon  permitted,  over  defendant's  objection  and  excep- 
tion, to  give  in  rebuttal  certain  statements  and  declarations  of 
Mrs.  Mangan  in  her  own  favor  concerning  the  alleged  loan. 
These  declarations  were  not  made  in  the  presence  of  the  de- 
fendant, and  did  not  form  a  part  of  the  res  gestae,  and  it  is  ad- 
mitted that  they  would  therefore  be  inadmissible  as  evidence 
at  common  law.  It  is  contended,  however,  that  such  evidence 
is  competent  under  the  act  of  1893,  entitled  **An  act  to  amend 
section  711  of  the  Codes  and  General  Laws  of  Oregon,"  which 
provides  **that  section  711  of  the  Codes  and  General  Laws  of 
Oregon  be  and  the  same  is  hereby  amended  so  as  to  read  as  fol- 
lows," etc.;  inserting  all  of  section  711  of  Hill's  Annotated 
Laws  of  Oregon  of  1892,  with  the  following  clause  added: 
**  Provided,  that  when  a  party  to  an  action  or  suit  by  or  against 
an  executor  or  administrator  appears  as  a  witness  in  his  own 
behalf.  Statements  of  the  deceased  concerning  the  same  sub- 
ject in  his  own  favor  may  also  be  proven" :  Laws  1893,  p.  134. 
The  position  of  the  defendant  is  that  this  alleged  amenda- 
tory act  is  unconstitutional,  and  consequently  void,  because 
the  subject  thereof  is  not  sufficiently  expressed  in  the  title. 
The  Constitution  requires  that  every  legislative  act  shall 
include  but  one  subject,  and  matters  properly  connected 
therewith,  which  subject  shall  be  expressed  in  the  title  (Const. 
Or.  Art.  IV,  §  20,  and  it  is  argued  that  an  act  to  amend  a 
certain  section  of  **the  Codes  and  General  Laws  of  Oregon," 
without  more,  is  indefinite  and  meaningless,  because  there 
is  no  single  statute,  compilation,  or  publication  known  by 
that  title.  There  are  two  codes— o4e,  the  Code  of  Civil  Pro- 
cedure, enacted  in  1862;  the  other,  the  Code  of  Criminal  Pro- 
cedure, adopted  in  1864— and  one  compilation,  that  of  Deady 
and  Lane,  made  in  1872,  legally  known  as  "The  General  Laws 
of  Oregon."  The  civil  code  contains  sections  from  1  to  1167, 
and  was  published  in  1863,  with  what  the  compiler  styled  **The 
General  Laws  of  Oregon."     The  criminal  code  contains  731 
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sections,  numbered  from  1  consecutively,  and  was  first  pub- 
lished in  1866  with  the  civil  code,  together  with,  as  stated 
therein,  **  A  Compilation  of  the  General  Laws."  The  next  author- 
ized publication  was  prepared  by  Deady  and  Lane  in  1872,  and 
issued  in  one  volume,  containing  the  civil  and  criminal  codes, 
as  originally  adopted,  with  subsequent  amendments,  and  whal 
they  called  **The  Miscellaneous  Laws."  The  act  of  the  legis- 
lature authorizing  this  compilation  provided  that  after  it 
should  be  made,  approved  by  the  governor,  and  printed,  as 
therein  provided,  it  should  be  known  as  '*The  General  Laws  of 
the  State  of  Oregon" :  Laws  1872,  p.  71.  The  laws  were  again 
compiled  and  published  in  1887  by  William  Lair  Hill,  in  two 
volumes ;  the  first  containing  the  civil  and  criminal  codes  and 
the  law  relating  to  practice  in  justices'  courts,  and  the  second 
the  *  *  Miscellaneous  Laws. ' '  In  Hill 's  compilation  the  sections 
are,  by  authority  of  the  legislature,  numbered  from  1  consecu- 
tively to  the  end;  the  original  nmnbering  being,  however,  re- 
tained. None  of  the  publications  referred  to  was  ever  adopted 
or  enacted  in  the  form  of  a  law  or  statute  by  the  legislature, 
being  only  in  each  instance  a  compilation  of  existing  laws  and 
statutes;  and  none  of  the  acts  authorizing  the  compilations^ 
except  that  of  1872,  provided  by  what  name  the  proposed  com- 
X)ilation  should  be  cited  or  known.  There  is,  therefore,  no 
authorized  single  publication  of  the  laws  of  the  state  with  the 
title  **The  Codes  and  General  Laws  of  Oregon,"  and,  as  the 
only  codes  are  those  of  civil  and  criminal  procedure  referred 
to,  and  the  only  general  laws  the  compilation  of  1872,  it  would 
seem  naturally  to  follow  that  such  a  reference  in  the  title  of  a 
legislative  act  must  have  been  intended  for  such  codes  and  gen- 
eral laws. 

As  each  of  the  codes,  however,  contains  a  section  711,  and  the 
compilation  of  1872  has  two  sections  so  numbered,  a  mere  refer- 
ence in  a  title  of  an  amendatory  act  to  a  certain  sectiiHi  of 
**The  Codes  and  General  Laws  of  Oregon"  certainly  does  not 
express  the  subject  of  the  proposed  legislation  with  that  clear- 
ness and  certainty  contemplated  by  the  constitution.  The 
compilation  of  Mr.  Hill  is  the  only  one  containing  a  section  711 
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having  any  connection  with  the  subject-matter  of  the  amenda- 
tory act  now  under  consideration,  but  it  is  not  recognized  or 
designated  in  the  law  providing  for  the  compilation,  or  in  any 
other  legislation,  as** The  Codes  and  General  Laws  of  Oregon." 
The  title  of  the  work,  as  shown  by  the  inscription  on  the  cover, 
is** Hill's  Annotated  Laws  of  Oregon, ''and  by  the  title-page  as 
**The  Codes  and  General  Laws  of  Oregon,  Compiled  and  Anno- 
tated by  William  Lair  Hill.  The  titles,  however,  were  the  acts 
of  either  the  compiler  or  publisher,  and  only  indicates  what 
were  deemed  by  such  person  or  persons  to  be  convenient  desig- 
nations for  the  work.  The  law  under  which  the  compilation 
was  made  does  not  provide  or  declare  by  what  name  it  shall  be 
known  or  cited ;  neither  did  the  legislature  authorize  the  com- 
piler, nor  could  it  have  done  so,  to  add  to  or  take  from  the  exist- 
ing laws,  or  to  give  to  them  any  designation  or  title  not  already 
existing.  The  compilation,  however,  is  an  authorized  publica- 
tion, and  any  reference  to  it,  or  designation  from  which  it  can 
be  clearly  identified,  such  as  *  *  Hill 's  Annotated  Laws  of  Ore- 
gon," or  **The  General  Laws  of  Oregon,  Compiled  and  Anno- 
tated by  William  Lair  Hill,"  or  words  of  similar  import, 
will  be  sufficient,  as  they  indicate  with  reasonable  certainty 
what  compilation  is  meant  or  intended.  It  is  not  so  identi- 
fied, however,  by  merely  designating  it  as  **The  Codes  and 
General  Laws  of  Oregon."  If  we  look  to  the  body  of  the 
amendatory  act  now  in  question,  and  compare  it  with  Sec- 
tion 711  of  Hill's  Annotated  Laws  of  Oregon  of  1892,  we 
see  that  they  are  both  applicable  to  the  same  subject,  from 
which  we  may  reason  that  the  title  of  the  act  was  intended  to 
refer  to  such  particular  section.  It  is  not  in  this  maimer,  how- 
ever, that  the  Constitution  requires  notice  or  information  of 
the  subject  of  proposed  legislation  to  be  given.  The  title  of  a 
legislative  act  must  be,  in  a  sense,  an  index  to  its  subject-mat- 
ter. That  it  is  so  closely  related  that  it  may  be  construed  so  as 
to  bring  it  within  the  body  of  the  law  will  not  suffice.  Under 
many  authorities,  the  designation  of  an  act  in  its  title  as  an 
amendment  to  a  certain  section  of  a  law  or  statute,  without  any 
other  or  further  expression  of  the  object  of  the  act,  is  not  a 
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sufficient  compliance  with  the  Constitution,  for,  as  it  is  said,  it 
expresses  no  subject,  but  simply  states  where  the  subject  may 
be  found :  Harland  v.  Territory  of  Washingtori,  3  Wash.  T.  131 
(13  Pac.  453) ;  People  v.  HMs,  35  N.  Y.  449;  People  ex  rel.  v. 
Briggs,  50  N.  Y.  553 ;  Tingue  v.  VUlage  of  Port  Chester,  101 
N.  Y.  294  (4  N.  E.  625) ;  Leonard  v.  January,  56  Cal.  1.  We 
have,  however,  followed  the  more  liberal  line  of  decisions,  and 
held  such  a  title  sufficient :  Ex  parte  Howe,  26  Or.  181  (37  Pac. 
536).  But  we  do  not  feel  justified  in  extending  the  rule,  and 
Iiolding  that  any  reference  from  which  it  may  be  conjectured 
or  argued  that  a  certain  section  of  a  certain  law  or  compilation 
was  intended  will  answer.  That  would  be  going  beyond  any 
adjudicated  case  of  which  we  have  cognizance.  In  our  opin- 
ion, therefore,  the  title  of  the  amendatory  act  in  question  does 
not  sufficiently  express  the  subject  of  the  proposed  legislation, 
within  the  meaning  of  the  Constitution,  and  consequently  the 
act  must  be  regarded  as  void. 

There  were  other  questions  argued  and  submitted  in  the  case, 
but  it  is  not  believed  to  be  necessary  to  consider  them  at  this 
time.  The  judgment  of  the  court  below  is  therefore  reversed, 
and  the  cause  remanded  for  a  new  trial.  Reversed. 


Decided  1  May.  1903. 

TOMASINI   17.  TAYLOK. 

[72  Pac.  324.] 

Injunction  Against  Trespass — Hiohways — Remedy  at  Law. 

Where  a  defence  la  made  to  a  suit  to  restrain  a  continuing  trespass  on  land 
that  the  place  where  tlie  acts  complained  of  were  committed  is  a  public  high- 
way, the  suit  at  once  becomes  a  proceeding  to  determine  the  existence  of  the 
alleged  highway,  and  there  is  an  adequate  law  remedy  by  an  action  for  dam- 
ages, so  that  equity  should  not  attempt  to  settle  the  dispute. 

From  Multnomah :  Arthur  L.  Frazer,  Judge. 

This  is  a  suit  by  Alice  M.  Tomasini  against  M.  M.  Taylor  and 
George  E.  Quiggle  to  enjoin  a  trespass.  The  complaint  alleges, 
in  substance,  that  the  plaintiff  is  the  .owner  and  in  possession  of 
certain  real  property  in  Multnomah  County;  that  the  defend- 
ant M.  M.  Taylor  owns  a  tract  of  land  lying  in  an  easterly 
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direction  from  the  plaintiffs,  and  that  the  defendant  George  E. 
Quiggle  is  in  possession  of  certain  portions  of  such  land ;  that 
for  some  time  past  the  defendants  have  continuously,  and  with- 
out permission  or  license,  entered  upon  and  passed  over  plain- 
tiff's land,  with  stock,  wagons,  and  other  vehicles,  using  the 
same  as  a  roadway  or  means  of  travel  to  and  from  their 
premises ;  that  they  claim  a  right  to  so  use  the  premises,  adverse 
to  the  right  and  title  of  the  plaintiff,  and  threaten  to  continue 
to  so  use  them  under  such  claim,  and,  if  permitted,  will  entirely 
destroy  plaintiff's  estate  and  occasion  irreparable  damage  to 
her.  The  answer  denies  some  of  the  allegations  of  the  com- 
plaint, and,  as  a  further  and  separate  defense,  justifies  the  acts 
complained  of  on  the  ground  that  there  is  a  public  highway 
across  the  land  of  the  plaintiff  at  the  place  where  the  alleged 
trespasses  were  committed.  The  reply  put  in  issue  the  new 
matter  in  the  answer,  whereupon  the  evidence  was  taken,  and 
upon  the  trial  the  complaint  dismissed,  on  the  ground  that  the 
remedy  is  at  law  and  not  in  equity.  From  this  decree  the 
plaintiff  appeals.  Afftrued. 

For  appellant  there  was  a  brief  and  an  oral  argument  by  Mr. 
Wilson  T.  Hume. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  Julius  C.  Mareland. 

Mr.  Justice  Bean,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

This  case,  in  our  opinion,  is  on  all  fours  with  Smith  v.  Gard- 
ner, 12  Or.  221  (6  Pac.  771,  53  Am.  Rep.  342),  which  was  a  suit 
to  enjoin  a  trespass  upon  real  property,  wherein  the  defendant 
justified  on  the  ground  that  the  place  where  the  trespass  was 
committed  was  a  public  highway.  The  court  held  that  the 
manifest  object  of  the  suit  was  to  determine  whether  a  highway 
existed  across  the  lands  of  the  plaintiff,  and  that  equity  did  not 
have  jurisdiction  to  try  and  determine  that  question,  but  plain- 
tiff's remedy  was  at  law.  The  same  question  is  presented  here, 
and  it  is  a  matter  of  no  consequence  that  in  the  case  cited  the 

'I2  0R.-87 


578  Vanderhoof  v.  Shell.  [42  Or. 

highway  was  claimed  by  dedication,  and  in  this  by  prescrip- 
tion.    The  decree  of  the  court  below  is  therefore  aflirmed. 

Affirmed. 

l>ecided  2<)  April ;  rehearing  denied  3  August,  1903. 
VASDEBHOOF  v.  BHKIiTi. 

-42  m  mi..c.  126.1 

^     *''  Building  Tontract — Waiving  Abchitkct's  Final  Certificate. 

1.  Where  an  architect,  who  was  also  superintendent,  with  power  to  reject 
work  and  materials,  examined  the  work  as  it  progressed,  making  corrections 
of  errors  and  accepting  and  rejecting  materials  as  the  occasion  required,  his 
authority  being  recognized  by  the  contractor,  and  thereafter  the  owner,  archi- 
tect, and  contractor  agreed  to  the  acceptance  of  the  building,  with  the  excep- 
tion of  certain  alterations,  the  requirement  of  the  architect's  final  certificate, 
as  a  condition  to  the  contractor's  right  to  sue  for  his  final  payment,  was 
waived. 

Pleading  Waiveb  of  Abciiitect's  Final  Cebtificatb. 

2.  Where  a  complaint  In  an  action  on  a  building  contract  to  recover  the 
contractor's  final  payment  alleged  facts  showing  that  plaintiff  was  entitled  to 
an  architect's  final  certificate,  which  he  had  demanded  and  had  been  refused, 
it  waR  sufllcient  to  justify  the  admission  of  evidence  showing  that  such  certifi- 
cate had  been  refused  at  the  Instance  of  the  owner. 

Evidence  of  Acceitakcb  of  a  Building. 

3.  Where,  on  completion  of  a  building,  the  keys  were  delivered  to  the  owner, 
who  went  into  possession  on  the  understanding  that  he  accepted  the  building, 
except  a  list  of  alterations  then  agreed  on,  which  were  subsequently  performed 
by  the  contractor  to  the  satisfaction  of  the  architect,  such  delivery  of  the 
building  constituted  an  unequivocal  acceptance  of  the  work. 

Building  Contract — Extension  of  Time. 

4.  rnder  a  building  contract  providing  that  no  additional  time  should  be 
allowed  for  extra  work  unless  the  amount  thereof  should  be  fixed  at  the  time 
of  making  the  change,  claims  for  extensions  by  reason  of  changing  the  plans 
cannot  be  allowed  unless  the  additional  time  was  agreed  upon  when  the 
changes  were  ordered. 

Alix)wancb  op  Time  fob  Change  of  Plans. 

6.  Where  delays  in  the  performance  of  a  building  contract  were  occasioned 
by  the  owner's  change  In  the  plastering  from  mortar  to  adamant,  by  which  the 
contractor  was  relieved  from  the  plastering,  and  the  owner  contracted  with 
others  for  the  work,  which  was  neither  done  promptly  nor  In  a  workmanlike 
manner,  by  reason  of  which  the  contractor  was  delayed  In  finishing  his  work, 
he  was  entitled  to  a  reasonable  allowance  of  e<tra  time  therefor  in  computing 
the  number  of  days*  delay  for  which  the  owner  was  entitled  to  damages  under 
the  contract. 

Necessity  of  Wbittbn  Request  to  Extend  Tiios. 

6.  Where  an  architect  also  acted  as  the  owner's  superintendent  of  the  work, 
and,  on  the  contractor's  complaining  to  him  of  delays  caused  by. other  contract- 
ors, the  superintendent  assured  him  that  he  was  entitled  to  additional  time 
therefor,  and  conceded  the  entire  amount  bf  time  demanded,  the  fact  that  no 
demand  for  additional  time  was  made  on  the  architect  In  writing  was  imma- 
terial. 
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Deduction  fob  Delay  Includes  Sundays. 

7.  Where  a  builder  is  liable  under  his  contract  for  a  certain  amount  per 
day  for  each  day  after  a  certain  date  until  the  contract  shall  be  completed,  he 
Is  not  entitled  to  a  deduction  for  Sundays  after  such  date,  the  damages  to  the 
owner  being  continuous. 

BxTBA  Work  Requibed  by  Defects. 

8.  Where  columns  to  support  a  balcony  of  a  building  were  rendered  neces- 
sary on  account  of  the  defective  manner  in  which  the  contractor  performed 
his  work,  he  was  not  entitled  to  charge  for  the  same  as  extras. 

Meaning  of  Guaranty  by  Builder  Against  Liens. 

9.  A  clause  in  a  building  contract  that  final  payment  should  not  be  made 
until  the  owner  should  be  satisfied  that  no  liens  had  been  or  could  be  filed  on 
the  building  Is  necessarily  limited  to  liens  and  claims  arising  out  of  the  sign- 
er's contract,  and  does  not  refer  to  claims  connected  with  other  contracts  over 
which  the  signer  nad  no  control. 

From  Multnomah :  Melvin  C.  George,  Judge. 

This  is  a  suit  by  G.  L.  Vanderhoof  against  L.  J.  Shell  to  fore- 
close a  mechanics'  lien  claimed  by  reason  of  defendant's  failure 
10  pay  plaintiff  an  alleged  balance  due  upon  a  completed  con- 
tract. The  contract  was  entered  into  March  30,  1901,  for  the 
construction  and  erectionof  an  eight-flat  building,  by  the  terms 
of  which  plaintiff  agreed  that  he  would  furnish  the  materials 
and  labor  necessary  to  complete  the  masonry,  carpenter,  and 
joiner  work,  plastering,  etc.,  required  for  the  erection  of  such 
building ;  that  he  would  commence  the  work  at  once,  and  carry 
it  forward  in  strict  conformity  to  the  drawings,  specifications, 
and  general  conditions  prepared  therefor  by  Richard  Martin, 
Jr.,  architect,  along  with  tbe  details  and  instructions  given 
during  the  progress  of  the  work,  so  as  not  to  hinder  or  delay 
any  other  contractors  in  the  performance  of  their  contracts, 
and  with  such  celerity  as  to  insure  final  completion,  accept- 
ance, and  occupancy  on  or  before  August  1,  1901,  and  that,  in 
case  of  failure  to  complete  the  work  by  that  date,  he  would  pay 
defendant  a  sum  equal  to  $7  per  day  thereafter  as  damages,  to 
be  retained  out  of  any  money  due  and  unpaid  on  the  contract, 
in  consideration  of  the  faithful  performance  of  which  defend- 
ant agreed  to  pay  plaintiff  the  sum  of  $10,350.40 ;  payments  to 
be  made  at  the  rate  of  75  per  cent  on  value  of  materials  fur- 
nished and  labor  performed,  as  the  work  progressed;  valua- 
tions in  all  cases  to  be  made  by  the  architect.  It  was  further 
agreed  that  plaintiff  should,  on  demand,  produce  and  file  with 
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the  architect  receipted  bills  in  full  for  all  materials  and  labor, 
and  that  a  failure  to  do  so  should  be  sufficient  cause  for  refus- 
ing further  payments  or  to  cancel  the  contract ;  and  it  was  also 
provided  that  in  each  of  the  said  cases  a  certificate  be  obtained, 
and  signed  by  Richard  Martin.  Jr.,  architect,  none  of  which 
payments,  except  the  final  one,  should  be  construed  or  under- 
stood to  be  an  acceptance  of  any  portion  of  the  work  con- 
tracted for.  It  was  further  agreed  between  the  parties  that 
the  work  should  be  carried  on  under  the  supervision  and  direc- 
tion of  Richard  Martin,  Jr.,  architect,  who  should  have  power 
to  stop  or  reject  any  work  or  materials  not  in  accordance  w^ith 
the  drawings  and  specifications;  that  the  defendant  or  his 
architect  should  have  power,  in  case  of  the  failure  of  plaintiff 
to  rectify  errors  or  to  finish  the  work  within  the  date  specified, 
to  cancel  the  contract,  or  to  employ  other  parties  to  finish  the 
work  at  the  cost  and  expense  of  the  plaintiff ;  that  should  the 
owner  at  any  time  during  the  progress  of  the  building  request 
alterations,  deviations,  omissions  from  or  additions  to  said  con- 
tract, he  should  be  at  liberty  to  do  so,  an,d  such  changes  should 
be  executed  by  the  plaintiff  without  in  any  way  violating  or 
vitiating  the  contract,  but  the  value  of  such  changes  should  be 
added  to  or  deducted  from  (as  the  case  may  be)  the  amount  of 
the  original  contract  price ;  that,  when  practicable,  the  cost  of 
any  change  should  be  agreed  upon  in  writing  before  commen- 
cing the  same,  and  no  additional  lime  should  be  allowed  for 
extra  work  imless  agreed  upon  at  the  time  of  making  the 
change ;  that  any  dispute  respecting  the  true  intent  and  mean- 
ing of  the  drawings  or  specifications  arising  between  the  par- 
ties should  be  referred  to  and  decided  by  the  architect,  whose 
decision  should  be  final  and  conclusive,  but  that  any  dispute 
arising  in  regard  to  the  true  value  of  the  extra  work  or  the 
omitted  work  should  be  decided  by  arbitrators,  as  therein  stip- 
ulated; that,  where  there  are  different  contractors  employed 
on  the  work,  each  should  be  responsible  to  the  other  for  all 
damage  to  work,  to  persons,  or  to  property,  or  for  loss  caused 
by  neglect,  failure  to  finish  work  within  proper  time,  or  from 
any  other  cause ;  that  any  contractor  suffering  damage  should 
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call  the  attention  of  the  architect  or  superintendent  to  the 
same  for  action,  as  indicated;  that,  in  case  of  delay  being 
caused  by  inclemency  of  the  weather,  mechanics'  strikes,  or  by 
other  contractors,  and  the  contractor  should  require  an  exten- 
sion of  time  for  such  delay,  he  should  notify  the  architect 
thereof,  who  is  authorized  to  decide  the  length  of  time  to  be 
allowed,  but  that  no  extension  of  time  should  invalidate  the 
contract ;  that,  should  the  work  be  delayed  more  than  twenty 
days,  the  contractor  should  pay  the  architect  for  extra  super- 
intendence until  the  final  acceptance  of  the  work,  the  defend- 
ant to  be  satisfied  before  paying  final  certificate  that  no  liens 
or  claims  are  or  can  be  placed  upon  the  building ;  and  that  the 
final  certificate  would  not  be  paid  until  after  the  expiration  of 
ten  days  from  date  of  final  acceptance  of  the  building  by  the 
owner,  or  architect  acting  for  him. 

It  is  alleged  in  the  complaint  that  the  plaintiff  performed 
all  the  conditions  of  the  contract  upon  his  part,  except  such  as 
were  modified  at  the  instance  of  the  defendant.  These  modi- 
fications or  changes  are  detailed,  and  their  performance  shown. 
It  is  further  alleged  that,  by  reason  thereof,  plaintiff  was 
unable  to  complete  the  building  by  August  1,  1901;  that  he 
applied  to  the  defendant  and  the  architect  for  an  extension  of 
time,  under  the  provisions  of  the  contract,  which  was  granted ; 
that  he  was  entitled  to  an  extension  equal  to  the  time  between 
August  1st  and  October  22d,  on  account  of  such  changes,  and 
for  the  further  reason  that  the  defendant's  other  contractors 
hindered  and  delayed  him  in  completing  the  building  within 
the  time  specified ;  that  the  plaintiff,  before  the  commencement 
of  this  suit,  and  before  the  filing  of  the  lien,  demanded  in  writ- 
ing of  said  architect  his  final  certificate  for  the  sum  of  money 
he  was  entitled  to  receive,  but  was  refused.  The  answer,  after 
putting  iu  issue  the  material  allegations  touching  perform- 
ance, etc.,  sets  up  affirmatively  (1)  that  plaintiff  failed  to 
complete  the  work  within  the  stipulated  time,  and  did  not 
finish  same  until  October  22,  1901,  eighty-two  days  thereafter, 
and  that  his  damage  for  such  delay  and  loss  of  rentals  was  at 
the  full  rate  of  the  stipulated  sum,  $7  per  day;  (2)  that  plain- 
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tiff  has  suffered  a  lien  to  be  filed  upon  said  building,  contrary 
to  his  undertaking;  (3)  that  defendant  has  paid  all  certifi- 
cates given  by  the  architect,  and  that  the  building  has  not  yet 
been  accepted,  either  by  the  owner  or  the  architect;  and, 
(4)  by  way  of  counterclaim,  that  plaintiff  has  failed  to  per- 
form the  work  as  agreed  upon,  to  defendant's  damage  in  the 
sum  of  $750.  These  averments  are  controverted  by  the  reply, 
and,  the  decree  being  favorable  to  plaintiff  upon  the  merits  of 
the  cause,  the  defendant  appeals.  Modified. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr.  George  0.  Oamman^  and  Mr.  Daniel  J.  Malarkey. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr,  Andrew  T.  Lewis, 

Mb.  Justice  Wolvebton,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

The  principal  questions  involved  by  this  controversy  are 
with  regard  to  the  maintenance  of  the  suit  by  plaintiff  with- 
out having  first  obtained  a  certificate  from  the  architect  show- 
ing the  completion  of  the  work  in  accordance  with  the  con- 
tract, and  whether  plaintiff  was  entitled  to  additional  time  for 
the  completion  of  the  work  unless  the  same  was  claimed  by 
him  and  allowed  by  the  architect,  and,  if  so,  what  amount. 

1.  Under  the  testimony  adduced,  it  clearly  appears,  by  a 
decided  preponderance,  that  the  defendant  accepted  the  work 
as  having  been  performed  in  due  compliance  with  the  under- 
taking of  the  plaintiff.  On  the  14th  of  October,  plaintiff  and 
defendant,  accompanied  by  the  architect  and  Cline,  went 
through  the  building,  inspecting  it  carefully  for  the  purpose 
of  ascertaining  wherein,  if  in  any  respect,  the  requirements  of 
the  specifications  had  not  been  observed.  A  list  of  the  defects 
was  prepared  and  assented  to  by  all  the  parties,  showing  what 
was  yet  necessary  to  be  done  to  render  the  work  acceptable. 
At  the  time  certain  parties  wishing  to  rent  portions  of  the 
building  w^ere  ready  to  move  in,  and  a  controversy  arose  rela- 
tive to  the  surrender  of  the  keys  by  plaintiff,  so  as  to  admit 
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of  its  occupancy  by  them;  he  refusing  to  yield  up  the  keys 
unless  a  settlement  could  be  had.  This  was  adjusted,  how- 
ever, by  defendant  accepting  the  work,  or,  as  it  was  then 
denominated,  the  building,  in  all  respects,  except  as  to  such 
defects  as  were  noted  in  the  list,  whereupon  the  keys  were 
surrendered  and  the  tenants  allowed  to  move  in.  There  is 
some  dispute  among  the  witnesses  in  regard  to  the  understand- 
ing reached  by  the  parties  at  the  time.  The  principal  inhar- 
mony,  however,  arises  from  the  testimony  of  defendant,  who 
states  that  he  agreed,  **when  those  things  were  all  remedied 
—defects  in  the  building''— that  he  would  accept.  His  archi- 
tect, however,  corroborates  the  plaintiff  and  Cline,  who  testify 
that  defendant  then  agreed  that  he  would  **  accept  the  building 
up  to  this  list, ' '  in  consideration  of  the  keys  being  surrendered. 
So  that  we  are  clear  that  there  was  an  understanding  con- 
cluded at  the  time  that  defendant  accepted  the  work  so  far  as 
completed,  or  the  building,  with  the  exception  of  the  minor 
details  mentioned  in  the  list. 

Subsequently,  on  October  22d,  there  was  a  meeting  of  the 
parties  at  the  oflSce  of  Mr.  Martin,  the  architect,  for  the  ex- 
press purpose  of  settling  all  difficulties  between  them ;  Martin, 
Cline,  Finnegan,  and  Kavanaugh  being  present.  All  these 
persons  testify  to  what  was  done  there,  and  are  practically  of 
one  accord— that  the  list  of  defects  prepared  on  the  14th  was 
gone  over,  item  by  item,  to  determine  whether  the  contractor 
had  done  the  work  as  it  was  therein  specified  that  he  should. 
As  to  many  of  the  items,  defendant  frankly  assented  that  there 
had  been  a  compliance.  As  to  some  he  was  in  doubt,  but,  being 
a<ivised  by  the  architect  that  they  had  also  been  conformed  to, 
he  assented;  and  as  to  none  did  he  insist  that  there  had  not 
been  a  performance.  It  seems,  therefore,  that  it  was  finally 
concurred  in  by  the  defendant  that  everything  had  been  done 
in  this  regard  that  he  required,  and  plaintiff  had  agreed  to  do, 
on  the  14th,  as  specified  in  the  list.  All  the  persons  present, 
except  the  defendant  and  Kavanaugh,  virtually  agree  in  their 
testimony  that  defendant  then  finally  accepted  the  building  as 
having  been  constructed  in  full  accord  with  plaintiff's  under- 
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taking,  but  that  a  dispute  arose  as  to  who  was  responsible  for 
the  delay  in  completing  the  work,  and  when  it  was  suggested 
by  the  plaintiff  that  each  party  had  contributed  about  equally 
thereto,  and  that  he  was  willing  to  call  it  even,  the  defendant 
replied  that  he  would  go  home  and  sleep  over  it,  and  would 
notify  the  architect,  who  could  tell  the  plaintiff  what  he  would 
do,  and  thus  the  conference  ended.  Defendant  testifies  that 
he  never  accepted  the  building  at  that  time,  and  Kavanaugh, 
who  was  his  attorney  and  looked  after  his  interests,  says  **that 
that  was  just  what  he  intended  not  to  do, ' '  and  it  may  be  pos- 
sible that  such  was  his  purpose  at  the  conference.  It  must  be 
conceded,  however,  that  these  two  witnesses  are  at  cross-pur- 
poses with  the  other  three,  who  had  equal  opportunities  for 
knowing  just  what  took  place  at  the  meeting.  But,  however 
we  may  look  upon  the  disagreement  of  the  witnesses  as  to  this 
particular  contention  of  the  defendant,  it  must  follow  as  a 
logical  deduction,  too  plain  for  dispute,  that,  when  it  was 
agreed  that  the  work  specified  in  the  list  of  odds  and  ends  had 
been  completed,  an  acceptance  resulted  from  the  understand- 
ing had  on  the  14th  of  the  month,  so  that  the  acceptance  of  the 
work  or  building  by  defendant  was  a  matter  concluded,  in  any 
event,  on  the  latter  date.  In  this  connection,  it  should  be  said 
of  Martin's  testimony  that  he  did  not  entirely  concede  that 
plaintiff  had  attended  to  all  items  as  specified  in  the  list,  but 
noted  some  few  minor  repairs  and  changes  that  remained  to  be 
made,  and  signified  their  willingness  to  trust  the  plaintiff  to 
attend  to  them,  and  that  the  acceptance  of  the  building  was 
agreed  to  by  defendant  notwithstanding.  At  this  meeting  the 
architect  made  out  a  statement  of  the  account  as  it  then  stood 
beween  the  parties.  It  was  written  in  pencil,  and  inspected 
and  considered  by  them  without  objection,  except  as  it  would 
be  affected  by  the  dispute  as  to  the  delay  in  completing  the 
work.  A  copy  in  ink  was  given  to  each  party  the  next  day. 
This  statement  exhibited  the  contract  price,  with  additions 
and  deductions  allowed  for  extra  work  and  work  of  which  the 
contractor  was  relieved,  and  payments  made,  showing  a  bal- 
ance due  the  contractor  of  $2,489.38.     On  October  25th  an 
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additional  $2,000  was  paid,  leaving  due  a  balance  of  $489.38, 
which  is  the  amount  sued  for,  plus  $25,  which  plaintiff  claims 
for  extra  work  subsequently  performed  in  putting  in  a  couple 
of  columns.  Martin  testifies  that  he  made  this  out  as  a  final 
statement,  and  so  characterized  it.  It  is  also  shown,  and  there 
is  practically  no  dispute  in  regard  thereto,  that  the  plaintiff  at 
that  meeting  requested  Martin  to  give  him  his  final  certificate, 
so  that  the  matter  might  be  then  fully  adjusted,  but  that  it 
was  withheld  by  reason  of  the  defendant's  claim  of  damages 
for  delay  in  completing  the  work  as  per  the  contract.  Such  a 
certificate  has  never  been  delivered,  although  written  demand 
was  made  on  Martin  for  it  on  December  4th  following. 

It  is  competent  for  parties  to  stipulate  in  a  contract  of  the 
nature  of  the  one  here  in  controversy  that  the  contractor  shall 
procure  the  certificate  of  an  architect  that  the  work  has  been 
performed  or  the  building  completed  in  accordance  with  his 
undertaking,  as  a  condition  precedent  to  the  payment  of  any 
installment  or  the  amount  finally  to  become  due.  Generally 
speaking,  no  action  or  suit  can  be  maintained  therefor  against 
the  owner  until  the  condition  is  performed  or  its  requirements 
waived.  The  contract  becomes  a  law  between  the  parties  in 
this  respect,  as  they  expressly  agree  that  the  amount  due  for 
the  service  shall  be  established  by  the  certificate  of  the  archi- 
tect ;  and  it  throws  upon  the  contractor  the  burden  of  produc- 
ing the  particular  kind  of  evidence  required  by  the  mutual 
stipulations  of  the  parties  concerning  it,  unless  the  circum- 
stances are  such  that  the  certificate  has  been  waived,  or  that 
the  contractor  is  unable  to  produce  it  through  no  fault  of  his. 
Were  it  otherwise,  the  law  would  take  from  the  owner  the  par- 
ticular kind  of  protection  against  defective  and  lax  perform- 
ance that  he  has  expressly  stipulated  for:  Hardey  v.  Walker ^ 
79  Mich.  607  (45  N.  W.  57,  8  L.  R.  A.  207) ;  Clarke  v.  Watson, 
18  C.  B.  (N.  S.),  ^278;  Vniied  States  v.  Roheson,  34  U.  S. 
(9  Pet.),  •319;  Martmsburg  &  P.  R.  Go,  v.  March,  114  U.  S. 
549  (5  Sup.  Ct.  1035) ;  Hudson  v.  McCartney,  33  Wis.  331; 
Smith  V.  Brady,  17  N.  Y.  173  (72  Am.  Dec.  442) ;  Michaelis  v. 
Wolf,  136  111.  68  (26  N.  E.  384).     A  salutary  rule  of  practice 
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also  requires  that  where  there  is  an  excuse,  or  sufficient  reason 
exists  why  the  contractor  has  been  unable  to  secure  or  produce 
such  a  certificate— as  that  it  has  been  waived,  or  the  like— it 
should  be  averred  in  the  pleadings,  so  as  to  lay  a  foundation 
for  the  admission  of  the  proofs  to  establish  the  condition: 
Michaelis  v.  Wolf,  136  111.  68  (26  N.  E.  384).  The  stipulation 
in  the  present  contract  upon  the  subject  is  a  peculiar  one,  and 
its  meaning  not  a  little  obscured.  Payments  are  to  be  made  at 
the  rate  of  75  per  cent  of  the  valuation  of  the  materials  fur- 
nished and  labor  done;  valuations  in  all  cases  to  be  made  by 
the  architect;  the  contractor  to  produce  and  file  with  the  archi- 
tect at  any  and  all  times,  on  demand,  receipted  bills  in  full  for 
all  materials  and  labor,  a  failure  to  produce  which  on  demand 
to  furnish  a  sufficient  reason  for  refusing  further  payment. 
Following  this  stipulation  is  a  provision  *^that  in  each  of  the 
said  cases  a  certificate  be  obtained  and  signed  by  the  said  Rich- 
ard Martin,  Jr.,  architect,  none  of  which  payments,  except  the 
final  one,  shall  be  construed  as,  or  understood  to  be,  an  accept- 
ance of  any  part  or  portion  of  the  works  herein  agreed  for.'' 
If  the  phrase  **each  of  the  said  cases"  be  interpreted  to  refer 
to  the  payments  to  be  made  as  the  work  progressed,  and  the 
final  payment  as  well,  then,  if  there  were  nothing  else— no 
other  provision  limiting  its  effect,  by  implication  or  otherwise 
—we  should  conclude  that  it  was  intended  that  the  certificate 
should  be  produced  as  a  condition  precedent  to  an  insistence 
upon  either  of  these  payments. 

There  is  another  and  subsequent  provision  contained  in  the 
agreement,  however,  that  has  an  important  bearing  upon  this 
one,  which  is  that  Martin  is  made  the  superintendent,  with 
power  to  stop  and  reject  any  work  or  materials  not  in  accord- 
ance with  the  drawings  and  specifications,  as  well  as  an  archi- 
tect and  arbiter  between  the  parties  as  to  whether  the  speci- 
fications have  been  complied  with  so  as  to  entitle  the  contractor 
to  his  stipulated  compensation.  The  evidence  shows  that  Mar- 
tin, in  pursuance  of  his  duties  in  this  regard,  was  frequently 
about  the  building,  inspecting  the  materials  and  work,  and 
approving  of  each  as  the  building  progressc^d ;  that  he  was  con- 
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stantly  directing  the  correction  of  errors  committed  in  the 
details  as  the  work  went  forward;  and  that  his  suggestions 
were  cheerfully  complied  with.  Under  a  similar  state  of  the 
<5ontract  and  the  facts,  it  has  been  held  that  whatever  passed 
under  th^  inspection  of  the  superintendent,  and  was  in  good 
faith  approved  by  him,  expressly  or  by  implication,  was  not 
open  to  objection  on  his  part  afterward,  and  that  as  to  such 
work,  at  least,  the  plaintiff  had  the  same  right  to  recover  that 
he  would  have  had  if  the  proper  certificate  had  been  furnished 
him:  WUdey  v.  School  District,  25  Mich.  419.  Where  the 
architect  is  given  entire  supervision  and  direction  as  the  work 
goes  forward,  the  intention  is  certainly  not  deducible  from  the 
provision  referred  to  that  he  could,  while  acting  in  the  dis- 
charge of  his  authority  in  that  respect,  and  without  being  mis- 
led or  imposed  upon,  approve  the  work,  then  again  re-examine 
it,  and  refuse  a  certificate,— thus  precluding  recovery  on  the 
part  of  the  contractor.  But,  however  that  may  be,  there  has 
been  a  clear  waiver  of  the  certificate  here.  The  owner  accepted 
the  building,  and  the  architect  refused,  at  the  probable  in- 
stance of  the  owner,  to  issue  the  certificate  to  which  plaintiff 
was  entitled.  The  certificate  was  to  be  confined  to  the  quality 
and  valuation  of  the  work  done,  and  not  to  be  controlled  by 
any  delay  occasioned  on  the  part  of  the  contractor  or  other 
person.  That  is  a  matter  provided  for  in  another  clause  of  the 
contract,  and  will  be  noticed  later.  The  account  rendered  on 
October  22d  shows  that  plaintiff  was  entitled  to  a  certificate 
that  the  work  had  been  completed  according  to  contract,  were 
it  not  otherwise  incontrovertibly  shown  by  acceptance  of  the 
building  by  the  owner  as  completed,  and  by  the  facts  indica- 
ting full  performance  to  his  satisfaction  and  that  of  the  archi- 
tect. The  evidence  adduced  makes  the  point  as  to  waiver 
conclusive. 

2.  But  is  it  comprehended  by  the  pleadings?  We  conclude 
that  it  is,  since  the  defendant  answered  and  went  to  trial.  The 
complaint  might  have  been  made  more  specific,  but  it  shows 
facts  which  entitle  the  plaintiff  to  a  certificate,  that  he  de- 
manded the  same  of  the  architect,  and  that  it  was  refused— the 
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evidence  indicating  that  the  refusal  was  at  the  instance  of  the 
owner— so  that  plaintiff  was  entitled  to  insist  upon  the  waiver : 
McDonald  v.  Patterson,  186  111.  381  (57  N.  E.  1027). 

3.  The  point  was  made  that  defendant  might  have  lawfully 
taken  possession  of  the  building,  without  the  act  being  neces- 
sarily construed  as  an  acceptance  of  the  work  as  fully  com- 
pleted. This  would  be  true  under  some  conditions,  but  the  act 
here  was  unequivocal.  The  keys  were  delivered, and  defendant 
went  into  possession  upon  the  understanding  that  he  accepted 
the  building  up  to  the  list  then  agreed  upon,  which  work  re- 
maining was  afterward  performed  to  tbe  satisfaction  of  the 
architect. 

4.  This  brings  us  to  plaintiff's  claim  for  an  extension  of 
time,  or  for  relief  from  the  payment  of  damages  on  account  of 
the  delay  in  completion  from  August  1st  to  October  22d,  a 
period  of  eighty-two  days.  He  alleges  that  he  was  delayed  by 
reason  of  changes  made  in  the  plans  and  specifications;  that 
he  made  application  to  the  architect  for  the  extension,  and 
that  it  was  allowed  by  him,  and  by  the  defendant  also;  that  he 
was  entitled  to  an  extension  from  August  Ist  to  October  22d 
on  account  of  such  changes,  and  the  hindrances  occasioned 
by  other  contractors  of  the  defendant.  Two  causes  only  are 
specified  as  occasioning  the  delay,  and  the  investigation  should 
be  confined  to  these.  It  was  stipulated  that  when  practicable 
the  cost  of  any  change  should  be  agreed  upon  in  writing,  that 
no  additional  time  should  be  allowed  for  extra  work  unless 
agreed  upon  at  the  time  of  making  the  change,  and  that,  in 
case  of  delay  being  caused  by  the  inclemency  of  the  weather, 
mechanics'  strikes,  or  by  other  contractors,  and  the  contractor 
should  require  an  extension  of  time  for  such  delay,  he  was  to 
notify  the  architect  thereof,  who  should  decide  the  length  of 
time  to  be  allowed.  Two  changes  were  involved— one  in  sub- 
stituting a  concrete  retaining  wall  for  brick,  for  which  the 
contractor  was  slowed  $112  extra,  and  the  other  in  substitu- 
ting adamant  for  lime-mortar  plaster;  the  plaintiff  being  re- 
lieved of  this  work  in  consideration  of  a  deduction  of  $800 
from  the  contract  price;  the  work  being  finally  done  under  a 
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contract  by  defendant  with  the  Bentley  Adamant  Co.  This 
latter  is  not  a  case  where  extra  time  could  be  allowed  under 
the  contract  on  account  of  extra  work,  and  it  was  naturally 
enough  not  agreed  upon  at  the  time.  As  near  as  we  can  come 
at  it,  plaintiff  claims  additional  time  for  delay  as  follows: 
Three  days  by  reason  of  failure  of  defendant's  tenants  to 
vacate  old  buildings,  so  as  to  permit  of  plaintiff  entering  at 
once  upon  the  performance  of  his  contract ;  six  days  on  account 
of  the  substitution  of  a  cement  for  a  brick  retaining  wall; 
forty-one  days,  partial'  delay  by  reason  of  work  having  been 
impeded  on  account  of  the  change  from  lime-moi*tar  plaster  to 
adamant ;  twenty-two  days,  required  for  chiseling  off  adamant 
plaster  around  openings  so  as  to  enable  the  workmen  to  fit 
the  casings  properly  to  the  walls ;  six  days,  caused  by  defend- 
ant's contractors  for  putting  in  gas  fittings;  twenty-one  days, 
caused  by  defendant's  contractors  for  plumbing;  three  days 
on  account  of  bad  weather;  and  fifteen  days  for  change  in 
attic.  The  first  and  next  to  the  last  of  these  items  must  be 
dismissed  as  not  comprehended  by  the  pleadings.  The  item 
of  six  days  for  change  in  retaining  wall,  and  fifteen  days  for 
change  in  the  attic,  must  also  be  disallowed,  because  no  exten- 
sion of  time  was  agreed  upon  when  the  changes  were  author- 
ized. 

5.  There  was  a  delay,  and  a  large  one,  caused  by  the  change 
relative  to  plaster.  Plaintiff  was  ready  for  his  subcontractor 
to  begin  with  his  preparation  therefor  on  May  20th,  and  it 
appears  by  the  testimony  that  he  could  have  had  the  plastering 
all  on  and  out  of  the  way  for  the  woodwork  by  the  15th  of 
June.  Defendant,  however,  insisted  on  the  change  being 
made,  and  Smeed  was  induced  to  subcontract  with  plaintiff  to 
do  the  adamant  work  for  an  additional  compensation,  but,  by 
reason  of  his  inexperience  in  that  kind  of  work,  was  unable  to 
proceed  with  it,  and,  on  demand  of  the  architect  and  plaintiff, 
canceled  his  contract  on  June  27th.  Plaintiff  then  entered 
into  a  subcontract  with  Callihan  to  do  the  work,  the  defendant 
agreeing  to  pay  $300  atlditional  to  the  amount  agreed  upon 
for  lime-mortar  plaster.     After  completing  one  flat,  Callihan 
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was  unable  to  go  farther,  and  surrendered  his  contract.  On 
July  11th  the  defendant,  by  written  agreement,  and  in  consid- 
eration of  $800  deduction  from  the  contract  price,  relieved 
plaintiff  of  the  work  of  lathing  and  plastering,  and  at  once  let 
a  contract  to  the  Bentley  Adamant  Co.  therefor.  This  com- 
pany was  successful,  and  completed  the  undertaking  about 
August  1st.  From  plaintiff's  time  book,  it  appears  that  from 
May  15th  to  June  22d  he  was  working  from  ten  to  fifteen  men, 
while  from  June  22d  to  August  3d  he  had  from  five  to  seven 
employed— a  little  more  than  half  as  many.  Of  the  forty 
days,  therefore,  during  which  plaintiff  was  required  to  curtail 
his  labor,  twenty  would  not  be  an  inequitable  allowance  for 
delay,  providing  he  is  otherwise  entitled  to  it.  Defendant  was 
the  proximate  cause  of  the  delay,  by  requiring  the  change,  as 
otherwise  the  work  would  have  been  done  by  June  15th,  and 
plaintiff  would  probably  have  completed  his  undertaking  by 
August  1st.  The  adamant  company  did  its  work  poorly,  and 
it  required  much  time  to  reduce  the  plaster  around  the  open- 
ings in  order  to  prepare  them  for  the  casing  work.  The  clear- 
est estimate  relative  to  the  matter  to  be  found  in  the  testimony 
is  that  made  by  Shepherd,  a  carpenter  of  experience,  who  tes- 
tifies that,  to  complete  the  casings  under  ordinary  conditions  it 
would  take  four  men  twenty  days,  and  to  do  the  work  over  the 
adamant  mortar,  as  put  on,  it  would  consume  at  least  twice  as 
much  time.  It  is  suggested  by  the  evidence,  also,  that  four 
men  constituted  a  reasonable  corps  of  workmen  for  employ- 
ment at  the  time.  Twenty  days  should  therefore  be  allowed 
the  plaintiff  for  this  extra  work,  if  other  conditions  to  be  here- 
after considered  admit  of  it. 

6.  The  plumbing  work  was  done  under  an  independent  con- 
tract let  by  defendant.  The  contractor  was  lax  in  doing  the 
work  when  plaintiff  was  ready  for  it,  causing  the  latter  to  lay 
off  his  men  from  September  7th  to  September  28th  (twenty- 
one  days)  by  reason  thereof.  Deducting  Sundays,  there  was  a 
delay  of  eighteen  days  on  that  account,  to  which  should  be 
added  two  days  for  subsequent  delay  for  same  cause.  We 
think,  also,  that  four  days— not  six,  as  claimed— was  caused  by 
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the  contractors  for  putting  in  the  gas  fittings ;  making  a  total 
in  time  of  sixty-four  days.  The  defendant  contends  that 
neither  this  nor  any  other  time  has  been  allowed  by  the  archi- 
tect; the  plaintiff  never  made  a  demand  in  writing  therefor, 
and  the  architect  has  had  no  opportunity  to  pass  upon  the 
matter  so  as  to  determine  what  time  he  is  entitled  to,  within 
the  purview  of  the  contract ;  and  therefore  that  he  should  not 
be  allowed  any  at  the  hands  of  the  court.  It  is  disclosed,  how- 
ever, that  plaintiff  frequently  mentioned  the  fact  of  being 
delayed  by  these  several  causes  to  the  architect,  who,  as  we 
have  seen,  was  also  acting  as  superintendent  of  the  work  as  it 
proceeded,  in  which  respect  he  was  executing  the  will  of  the 
owner,  and  was  assured  by  him  from  time  to  time  that  he  was 
entitled  to  additional  time  therefor ;  going  so  far  as  to  concede, 
by  verbal  assertion,  that  plaintiff  was  entitled  to  the  whole 
time  from  August  1st  to  October  22d,  and  even  more.  No  de- 
mand in  writing  was  necessary,  as  the  contract  does  not  require 
it.  At  the  meeting  of  October  22d,  plaintiff,  with  a  view  of 
reaching  a  settlement,  suggested  to  defendant  that  each  had 
delayed  the  other,  and  that,  both  being  at  fault,  the  matter  of 
delay  should  be  eliminated,  and  the  settlement  adjusted  accord- 
ingly. At  this  the  defendant  declined  further  negotiations, 
and  refused  to  do  more  than  to  pay  $2,000  upon  the  account  as 
then  stated.  He  made  no  such  claim  as  that  time  had  not 
been  allowed  the  plaintiff  by  the  architect,  but  complacently 
remarked  that  he  would  go  home  and  sleep  on  it,  and  let  him 
know  the  next  morning ;  resulting  in  a  refusal  to  pay  anything 
additional.  This  conduct  on  the  part  of  the  architect  and  the 
defendant,  we  think,  operated  as  a  waiver  of  this  condition  of 
the  contract,  and  therefore  the  plaintiff  should  be  allowed 
sixty-four  days  for  delay  caused  by  the  defendant  and  his  con- 
tractors to  plaintiff  in  the  performance  of  his  contract. 

7.  The  plaintiff,  however,  is  not  altogether  blameless,  as  he 
might  have  pushed  the  work  more  expeditiously  and  with 
better  results  after  August  1st.  He  insists  in  this  connection 
that  the  Sundays  occurring  subsequent  to  August  1st  should 
be  deducted  from  the  time  of  delay  chargeable  to  him.     But 
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the  damages  accruing  to  the  defendant  upon  that  account  are  a 
constant  factor,  and  run  on,  whether  on  secular  or  Lord's  days. 

8.  And  again,  plaintiflf  claims  $25  for  the  work  of  putting  in 
two  columns  as  a  support  to  the  balcony;  and  there  is  a  contro- 
versy as  to  whether  they  were  rendered  necessary  on  account 
of  the  defective  manner  in  which  plaintiflf  performed  his  work, 
or  by  reason  of  defects  in  the  plans  and  specifications.  But 
upon  a  careful  survey  of  the  testimony  we  are  of  the  opinion 
that  plaintiflf  was  at  fault  in  this  regard,  and  that  the  columns 
were  required  to  correct  errors  or  omissions  which  he  had  suf- 
fered. Therefore  he  is  not  entitled  to  that  sum.  Defendant 
has  shown  that  his  damages  accruing  for  loss  of  rentals  by  rea- 
son of  the  delay  were  over  $7  per  day,  and  the  excess  of  delay 
beyond  that  allowed  plaintiflf  is  eighteen  days,  which  would 
entitle  him,  therefore,  to  an  additional  credit  on  plaintiflf 's 
account  with  him,  as  stated  by  the  architect  oil  Octx)ber  22d,  of 
$126 ;  leaving  a  balance  due  plaintiflf  of  $363.38. 

9.  As  a  defense,  it  is  alleged  that  plaintiflf  suflfered  one  C.  C. 
Cline  to  file  a  mechanics'  lien  upon  the  building,  and  by  reason 
thereof  is  not  entitled  to  final  payment,  as  it  was  stipulated 
that  defendant  should  be  satisfied  before  making  such  payment 
that  no  liens  or  claims  are  or  can  be  made  or  placed  thereon. 
This  provision  must  be  construed  to  have  reference  to  liens  or 
claims  arising  from  the  materials  or  work  which  plaintiflf  con- 
tracted to  furnish  or  perform,  and  of  which  he  had  not  been 
relieved  by  subsequent  modification  or  agreement  The  only 
testimony  oflfered  upon  this  phase  of  the  case  was  a  certified 
copy  of  a  mechanics'  lien  which  had  been  filed  by  Cline  against 
the  building,  claiming  a  lien  to  secure  the  payment  of  $274.02, 
as  a  balance  due  for  hardware  purchased  by  the  defendant  of 
Cline.  Cline 's  account  aggregates  $574.02,  and  the  defendant 
is  given  a  credit  thereon  for  $300.  Defendant  insists  that  this 
account  was  for  hardware  which  plaintiflf,  under  the  specifica- 
tions, was  required  to  furnish.  The  specification  involved 
reads  as  follows:  ** Allow  $300  for  finishing  hardware.  The 
contractor  is  to  furnish  and  fix  all  hardware  in  place."  This 
clause  was  intended  to  require  the  contractor  to  furnish  hard- 
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ware  to  the  amount  of  $300,  and  not  above  that;  and  as  the 
claim  of  lien  filed  shows  that  defendant  has  had  credit  upon 
the  account  for  $300,  ** allowance  by  contractor,"  we  conclude 
that  plaintiff  has  complied  with  his  contract,  and  that  the  lien 
for  the  balance  due  Cline  is  not  for  any  materials  that  plaintiff 
agreed  to  furnish,  so  that  this  defense  is  not  well  taken.  The 
counterclaim  interposed  has  not  been  maintained  in  any  re- 
spect. 

These  considerations  result  in  a  modification  of  the  decree  of 
the  circuit  court,  in  that  plaintiff  will  recover  of  and  from  the 
defendant  the  siun  of  $363.38,  instead  of  $433.38,  and  in  all 
other  respects  it  will  be  affirmed,  neither  party  will  be  awarded 
costs  or  disbursements  on  the  appeal.  Modified. 


Decided  25  May ;  rehearing  denied  3  August,  1903. 

OOTTEL  V.  BEBBT. 

OUTHOUSE-COTTEL  ».   BERRY.  '42    ^%\ 

[72  Pac.  584.] 

Abtipicial  Watbb-Coursb — Effect  of  Agbsbmbnt  as  to  Wateb. 

Evidence  In  a  suit  for  the  determination  of  water  rights  examined,  and 
held  to  show  that  on  the  construction  of  the  water-way  the  owners  through 
whose  lands  it  ran  agreed  that  the  upper  owner  was  to  use  all  water  needed 
for  irrigation  purposes,  the  surplus  only  to  belong  to  the  lower  owner ;  and 
therefore  that  the  rights  of  the  parties  were  not  to  be  determined  by  the  rules 
goyeming  riparian  owners  on  a  natural  stream. 

From  Union :  Robert  Eakin,  Judge. 

A  suit  by  L.  Outhouse-Cottel  against  E.  C.  Berry  and  an- 
other.    Decree  for  defendants,  and  plaintiflf  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr.  James  D.  Slater, 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  NeU  C.  McLeod. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

About  the  year  1867  the  defendant  Harris  purchased  of  one 
Conley  a  squatter's  right  to  320  acres  of  land,  consisting  of  the 
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south  half  of  the  northwest  quarter  and  the  north  half  of  the 
southwest  quarter  of  section  22,  township  1  south  of  range  39 
east,  Willamette  Meridian,  and  other  lands  to  the  south  thereof. 
About  the  same  time  he  made  a  homestead  entry  upon  the 
north  half  of  the  northwest  quarter,  the  southeast  quarter  of 
the  northwest  quarter,  and  the  southwest  quarter  of  the  north- 
east quarter  of  section  27,  in  the  same  township  and  range,  and 
obtained  patent  therefor  March  20,  1877.  In  the  mean  while 
he  obtained  title  to  the  south  half  of  the  southwest  quarter  of 
section  22,  but  from  what  source  it  does  not  appear.  Shortly 
after  having  purchased  from  Conley,  Harris  sold  the  squat- 
ter's right  to  one  half  of  the  land,  being  the  tract  first  above 
described,  to  his  son-in-law,  J.  A.  Knight,  for  the  consideration 
of  $300,  and  took  his  note  therefor,  with  the  understanding 
that  Knight  would  permit  and  assist  him  to  construct  a  ditch 
running  northerly  through  said  premises  fdr  the  purpose  of 
draining  a  lake  or  swamp  some  sixty  or  seventy  acres  in  extent 
that  had  been  formed  by  water  issuing  from  a  spring  situate 
upon  the  southeast  quarter  of  the  northwest  quarter  of  section 
27,  the  outlet  of  the  ditch  to  be  in  the  La  Grande  River,  or  a 
slough  running  into  it.  The  ditch  was  constructed  soon  after 
the  sale  to  Knight,  who  obtained  a  deed  from  the  state  on  Sep- 
tember 26,  1871,  to  the  said  first-described  tract,  and  conveyed 
to  J.  T.  Outhouse,  the  predecessor  of  the  plaintiff,  September 
26,  1889.  There  is  some  dispute  touching  the  understanding 
between  Harris  and  Knight  relative  to  their  respective  rights 
to  the  use  of  the  water  to  be  conveyed  through  the  ditch. 
Harris  testifies  that  the  purpose  of  constructing  the  ditch  was 
to  drain  his  land ;  that  he  had  no  contract  or  agreement  with 
Knight  at  the  time  to  give  him  the  free  use  of  any  amount  of 
water  from  the  spring,  but  it  was  understood  that  the  waste 
water  was  to  go  upon  his  land ;  and  that  he  subsequently  paid 
Knight  for  his  work  on  the  ditch  by  allowing  him  credit  upon 
his  note.  Knight's  version  of  the  agreement  does  not  widely 
differ  from  this,  yet  there  is  some  contrariety  of  understand- 
ing. He  testifies  that  the  ditch  was  dug  to  drain  and  control 
the  water  as  they  wished  to  use  it;  that  he  understood  he  "was 


May,  1903.]  Cottel  v.  Berry.  595 

to  have  the  use— have  some  of  the  water  to  irrigate  with,"  and 
that  it  was  necessary  to  have  the  water  to  raise  hay  upon  his 
place.  On  cross-examination,  being  asked,  **Did  Mr.  Harris 
at  any  time  promise  you  that  you  could  have  the  free  use  of 
that  water  running  through  there  at  any  and  all  times!"  he 
answered:  **Well,  I  don't  remember  anything  like  that  ex- 
actly. As  I  told  you  awhile  ago,  he  promised  me  water  to 
irrigate  with— some  of  the  water.  Q.  Promised  you  water! 
A.  Yes,  to  irrigate  with."  He  further  testifies  that  he  lived 
upon  the  place  for  about  ten  years  after  he  purchased  from 
Harris,  but  he  owned  it  until  he  sold  to  Outhouse  in  1889. 
Part  of  this  time  he  did  not  occupy  it,  and  whether  others  did 
under  him  does  not  appear.  He  also  testifies  that  generally 
during  the  time  he  occupied  he  had  water  sufficient  for  his  pur- 
poses—that is,  to  irrigate  about  forty  acres  of  wild  grass  land 
—but  that  at  times  there  was  a  scarcity;  that  there  was  a  year 
or  two  he  did  not  get  any  water  excepting  what  wasted  down ; 
that  he  asked  Harris  to  open  up  the  dams  in  the  ditch,  so  that 
he  could  have  the  use  of  more  water,  which  he  promised  to  do. 
but  never  complied  with  his  promise;  that  Harris  allowed 
water  to  run  to  waste  on  other  land,  namely,  the  Hull  place ; 
and  that,  in  his  opinion,  if  it  was  properly  controlled,  there 
would  have  been  sufficient  to  irrigate  the  lands  of  both. 

It  is  further  shown  quite  conclusively  that  Outhouse,  since 
he  became  the  owner,  has  had  the  use  of  such  water  only  as 
Harris  allowed  to  flow  down  through  the  ditch  and  otherwise 
upon  his  premises ;  that  repeated  applications  have  been  made 
to  Harris  to  permit  water  to  come  down  the  ditch  during  the 
dry  seasons,  and  that  he  has  constantly  denied  all  right  to  the 
use  thereof  other  than  the  waste  or  surplus  after  the  satisfac- 
tion of  his  needs;  that  he  irrigated  about  100  acres  of  grass 
land,  which  required  several  dams  in  the  ditch  in  order  to  raise 
the  water  high  enough  to  flow  out  over  the  meadow ;  that  from 
the  upper  dams,  there  being  four  in  number,  it  flowed  out  to 
the  west  and  southwest,  and  the  waste  ran  upon  Hull's  prem- 
ises, but  that  from  the  lower  dams  the  waste  flowed  upon  the 
lands  of  plaintiff,  or  percolated  into  the  ditch  again  below,  and 
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thence  ran  down  so  that  it  could  be  utilized  by  her.  The  water 
is  principally  utilized  upon  the  west  side  of  the  ditch,  there 
being  some  five  or  six  acres  under  it  on  the  defendants'  lands 
on  the  east,  and  about  the  same  acreanre,  or  a  little  more,  on  the 
plaintiff's  land,  which  is  in  addition  to  the  tracts  subject  to 
irrif?ation  above  designated.  There  is  running  in  the  ditch  a 
little  over  nineteen  inches  of  water,  miners'  measurement,  per- 
haps more  during  the  months  of  May,  June,  and  July.  The 
suit  was  instituted  to  determine  the  right  of  the  plaintiff  to  the 
water  that  is  wont  to  flow  through  this  ditch.  The  defendant 
Harris,  by  his  answer,  asserts  a  right  to  the  exclusive  use 
thereof  as  a  prior  appropriator,  and  plaintiff  sets  up  in  her 
reply  a  right  to  the  use  of  one  half  by  virtue  of  the  statute  of 
limitations.  The  decree  being  favorable  to  the  defendants,  the 
plaintiff  appeals. 

Counsel  for  plaintiff  insist  that  she  is  at  least  entitled  to  a 
decree  adjudging  her  to  be  a  riparian  owner  as  to  the  ditch 
constructed  by  Knight,  her  predecessor,  and  Harris,  and  as  such 
that  she  is  entitled  to  a  reasonable  use  of  the  water  flowing 
therein  from  the  spring,  which  is  the  source  of  supply.  This 
proposition  is  based  upon  the  premise,  which  counsel  maintains 
is  deducible  from  the  evidence,  that  the  ditch  was  originally 
constructed  by  Harris  and  Knight  without  any  agreement 
fixing  the  respective  rights  as  to  the  water  to  be  conducted 
therein.  It  seems  to  be  a  rule  of  law  that,  where  owners  of  dif- 
ferent parcels  of  land  conduct  water  across  the  same  in  an  arti- 
ficial channel,  and  do  not  define  their  respective  interests  in  the 
water,  their  reciprocal  rights  thereto  are  to  be  measured  and 
detennined  as  if  they  were  riparian  owners  upon  a  natural 
stream:  Gould,  Waters  (3  ed.),  §  225;  Townsendv.  McDatwld, 
12  N.  Y.  381  (64  Am.  Dec.  508).  We  cannot  a^ree  with  coun- 
sel,  however,  in  his  major  premise.  Harris  says  emphatically : 
"  *  It  was  cut  for  an  irrigation  ditch  when  it  was  cut  through. 
Then  the  land  had  to  be  irrigated  with  the  water."  And 
Knight  does  not  disagree  with  him  as  to  this,  but  corroborates 
his  statement  as  to  such  a  purpose  in  his  assertion  that  Harris 
was  to  let  him  have  some  of  the  water  for  use  on  his  premises. 
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And,  again,  Harris  says:  **We  had  an  understanding  that  it 
[the  ditch]  was  to  be  put  there,  and  the  water  that  was  wasted, 
that  I  could  not  use— utilize— was  to  go  on  his  land.  I  could 
not  keep  it  from  there/'  Knight  differs  with  him  as  to  this, 
and  says,"  in  effect,  that  the  ditch  was  dug  to  drain  out  and  con- 
trol the  water,  as  they  wished  to  use  it,  and  that  Harris  prom- 
ised him  some  of  the  water  to  irrigate  with.  This  testimony 
shows  a  negotiation,  not  only  as  respects  the  construction  of 
the  ditch,  but  also  touching  the  use  of  the  water  to  be  con- 
ducted in  it.  Just  what  was  determined  upon  between  them 
is  not  altogether  clear  from  their  respective  statements,  but  the 
defendants'  contention  is  greatly  aided  by  their  acts  with  ref- 
erence to  the  subject  following  immediately  upon  the  consum- 
mation of  the  project  as  disclosed  by  the  testimony.  Harris 
began  and  continued  in  the  use  of  the  water  for  irrigating  pur- 
poses as.  if  he  possessed  the  sole  right  thereto,  permitting  that 
which  he  did  not  use  to  flow  down  to  Knight's  premises  to  be 
used  thereon  for  a  like  purpose.  What  is  more,  Knight  never 
asserted  any  particular  or  definite  interest  in  the  water,  or  use 
thereof,  during  all  the  years  that  he  was  upon  or  owned  the 
premises,  and  was  content  to  take  what  came  to  him  of  the 
overplus  after  Harris'  needs  had  been  supplied.  He.sought,  it 
is  true,  to  induce  Harris  on  different  occasions  to  allow  the 
water  to  come  down  more  freely,  but  this  was  done  in  a  manner 
suggestive  of  a  request,  rather  than  a  demand  of  a  right  which 
he  was  entitled  to  enforce ;  but  Harris  never  complied,  except 
as  he  was  not  discommoded  thereby.  And  it  was  thus  these 
parties  dealt  with  reference  to  the  use  of  the  water  until 
Knight  sold  to  Outhouse  in  the  fall  of  1889.  Since  that  time 
there  has  been  no  user  by  the  plaintiff  or  her  predecessor  to 
change  the  relations.  A  careful  consideration  of  the  testimony 
of  Harris  and  Knight  and  of  their  mutual  deportmelit  leads  us 
to  the  conclusion  that  there  was  a  definite  agreement  between 
them  relative  to  the  construction  of  the  ditch  and  the  use  of  the 
water  to  be  carried  therein ;  that  Harris  was  to  have  the  use  of 
the  water  for  the  purpose  of  irrigating  his  lands,  but  was  to 
allow  the  surplus  to  go  down  to  Knight,  and  Knight  ac(iuirerl 
no  other  or  greater  interest  or  right  therein. 
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The  controversy  relative  to  whether  Harris  paid  Ejiight  for 
his  work  upon  the  ditch  by  an  allowance  of  credit  upon  the 
note  executed  to  Harris  can  have  but  little  bearing  upon  the 
case.  Knight  evidently  agreed  to  the  construction  of  the  ditch 
when  he  purchased  the  squatter's  right,  and  their  relative 
rights  in  the  ditch  and  the  water  to  be  conveyed  therein  were 
then  defined  and  determined.  Plaintiff  having  derived  title 
from  Knight,  she  could  have  no  greater  interest  than  he  pos- 
sessed. We  conclude,  therefore,  that  plaintiff  does  not  occupy 
the  position  of  a  riparian  owner  upon  this  ditch,  and  is  not 
entitled  to  the  use  of  the  water  flowing  therein,  or  any  part 
thereof,  except  such  as  the  defendant  Harris  may  not  legiti- 
mately and  economically  use  in  the  irrigation  of  his  land. 
What  Harris  did  with  reference  to  the  control  and  use  of  the 
water  issuing  from  the  spring  upon  his  premises  was,  we  think, 
tantamount  to  an  appropriation  thereof  for  use  upon  his  land; 
and,  furthermore,  there  was  an  appropriation  by  Knight  of 
the  surplus,  or  such  as  Harris  did  not  need  for  his  use. 
Through  the  course  of  many  years,  we  find  Harris  has  em- 
ployed the  water  for  the  irrigation  of  about  100  acres  of  land, 
possibly  110  acres,  and  for  stock  and  domestic  purposes,  and 
the  amount  of  his  appropriation  has  become  fixed  and  estab- 
lished, and  is  to  be  measured  by  the  quantity  sufficient  for 
these  purposes,  to  be  economically  applied  and  utilized.  Any 
surplus  above  this  use  ought  to  go  down  to  plaintiff. 

There  is  some  testimony  in  the  case  indicating  that  Harris 
and  his  tenants  are  needlessly  allowing  the  water  to  go  to 
waste,  and  thus  diverting  it  from  the  ditch  or  its  proper  chan- 
nel, and  by  this  means  are  depriving  the  plaintiff  of  the  sur- 
plus to  which  she  is  entitled.  But  upon  this  question  the  evi- 
dence is  so  meager  that  we  are  unable  to  determine  concerning 
it,  and  are  compelled,  therefore,  to  leave  the  matter  for  futui'c 
settlement.  The  plaintiff's  complaint  will  therefore  be  dis- 
missed, without  prejudice  to  the  institution  of  any  proper  pro- 
ceeding to  determine  the  question  as  to  defendant's  improper 
diversion  of  the  water  to  which  she  is  entitled.  The  decree  of 
the  court  below  will  be  affirmed.  Affirmed. 
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EGAN  17.  FINNEY. 
[72  Pac.  133.] 

Establishing  Boundaries  by  Statutory  Procbedino — Statute. 

1.  Section  4907  of  B.  &  C.  Comp.,  providing  that  when  the  owner  or  owners 
of  one  or  more  tracts  of  land  shall  desire  to  permanently  establish  the  cor- 
ners and  boundaries  thereof,  he  or  they  shall  notify  the  county  surveyor,  who 
shall  thereupon  make  the  survey,  after  notifying  all  persons  who  may  be 
affected  thereby,  applies  to  only  those  instances  in  which  the  boundary  is 
doubtful,  disputed  or  uncertain,  and  a  line  that  has  been  accepted  as  correct 
for  more  than  ten  years  is  neither  uncertain  nor  doubtful. 

Expense  of  Messages  to  Witnesses  as  Costs. 

2.  The  expenses  incurred  by  parties  or  their  agents  in  notifying  witnesses 
to  attend  a  trial  cannot  be  taxed  as  costs,  unless  they  are  such  expenses  as 
the  statute  allows;  for  instance,  the  cost  of  a  telegram  to  a  witness  to  be 
present  at  a  stated  time  and  place  is  not  chargeable. 

Double  Fees  and  Mileage  of  Witnesses  from  Another  County. 

3.  Witnesses  residing  out  of  a  county  where  a  trial  Is  held,  and  more  than 
twenty  miles  from  the  place  of  trial,  who  have  not  been  regularly  subpoenaed,^ 
are  not  entitled  to  double  fees  and  mileage  for  their  attendance. 

Pees  and  Mileage  of  Witnesses  Voluntarily  Attending. 

4.  Where  witnesses  voluntarily  attend  a  trial  from  without  the  county,  and 
from  a  distance  of  more  than  twenty  miles,  and  give  desirable  and  Important 
oral  testimony,  they  are  entitled  to  single  fees  and  per  diem. 

Prom  Marion :  Reuben  P.  Boise,  Judge. 

This  is  a  suit  by  James  Finney  against  William  H.  Egan  to 
stay  proceedings  in  an  action  at  law  and  to  determine  the 
boundary  between  certain  lands.  The  plaintiff  is  the  owner  of 
the  northern  part  of  the  Lemmon  donation  land  claim,  in 
Marion  County,  which  is  bounded  on  the  north  by  the  Albright 
donation  land  claim,  owned  by  the  defendant.  In  June,  1887, 
John  Newsome,  then  the  county  surveyor  of  said  county,  at  the 
request  of  the  parties  hereto,  surveyed  said  boundary,  and  set  a 
stone  at  the  southeast  corner  of  the  Albright  claim,  found  to 
be  at  the  end  of  an  old  fence,  which  coincided  with  the  line. 
B.  B.  Herrick,  a  subsequent  county  surveyor  of  said  county,  on 
August  26,  1901,  at  Egan's  request,  and  in  pursuance  of  a 
notice  served  upon  Finney,  resurveyed  said  line,  and  located  it 
at  the  southeast  comer  of  the  Albright  claim  31  links,  and  at  a 
point  north,  78  degrees  west,  78.25  chains,  on  the  township  line, 
17  links  north  of  said  fence.    The  plaintiff  having  built  a  fence 
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on  a  part  of  the  line  so  surveyed  by  Herriek,  beginning  at  the 
eastern  boundary  of  the  Albright  claim,  the  defendant  com- 
menced an  action  against  Egan  to  recover  the  possession  of  the 
premises  inclosed  by  the  new  fence,  whereupon  the  latter,  after 
having  filed  an  answer  in  said  action,  instituted  this  suit,  in  the 
nature  of  a  cross-bill,  in  which  he  alleges  that  ever  since  he  and 
the  defendant  have  been  the  owners  of  said  claims  it  was  un- 
derstood and  agreed  between  them  that  the  boundary  thereof 
was  inaccurate  and  unknown,  and  would  require  a  survey  to 
determine  its  location ;  that  said  boundary  was  never  correctly 
located  until  surveyed  by  Herriek  in  pursuance  of  an  agree- 
ment for  the  resurvey  thereof,  entered  into  between  the  parties 
hereto ;  and  that  the  defendant  was  present  during  the  location 
of  said  line,  and  acquiesced  in  its  establishment.  The  defend- 
ant, having  denied  the  material  allegations  of  the  complaint, 
alleges  as  a  first  separate  defense  that  for  more  than  ten  years 
prior  to  Herriek 's  survey  he  had  been  in  the  actual,  visible, 
exclusive,  hostile,  and  continuous  possession  of  the  disputed 
premises,  claiming  to  be  the  owner  thereof  in  fee.  For  a  fur- 
ther defense  it  is  alleged  that  the  plaintiff  acquiesced  in  the 
boundary  established  by  Newsome,  and  that  the  parties  hereto 
and  their  predecessors  in  interest  for  more  than  thirty  years 
prior  to  such  survey  had  recognized  and  acknowledged  the  line 
of  the  old  fence  as  the  true  boundary  between  said  donation 
land  claims.  The  reply  having  denied  the  allegations  of  new 
matter  in  the  answer,  a  trial  was  had,  resulting  in  a  decree 
establishing  the  line  of  said  old  fence  as  the  boundary,  and  per- 
petually enjoining  plaintiff  from  asserting  any  claim  to  the 
premises  in  dispute,  from  which  decree  he  appeals.  The  de- 
fendant, having  secured  an  order  requiring  the  attendance  of 
certain  witnesses  residing  out  of  said  county,  and  more  than 
twenty  miles  from  the  place  of  trial  therein,  filed  a  cost  bill, 
claiming  double  fees  and  mileage  for  their  attendance,  and  ex- 
penses incurred  by  the  sheriff  in  notifying  them  by  telegraph. 
The  clerk  allowed  the  costs  as  claimed,  but  upon  a  motion  to 
retax  them  the  court  awarded  single  fees  and  mileage  for  only 
twenty  miles  each  way  for  the  witness  who  attended  in  pursu- 
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ance  of  said  order,  and  disallowed  the  claim  for  expenses  paid 
to  the  telegraph  company,  and  from  such  retaxation  the  de- 
fendant appeals.  Modified. 

For  plaintiff  there  was  a  brief  over  the  names  of  William 
77,  Holmes,  Webster  Holmes,  and  William  M.  Kaiser,  with  an 
oral  argument  by  Mr,  W.  77.  Holmes  and  Mr.  Kaiser, 

For  defendant  there  was  a  brief  and  an  oral  argument  by 
Mr,  Peter  H.  D'Arcy,  Mr.  John  A.  Carson,  and  Mr.  George  O. 
Bingham. 

Mb.  Chief  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

1.  The  testimony  shows  that  in  1849,  a  line  having  been  run 
by  a  local  surveyor  to  determine  the  boundary  of  what  were 
afterwards  designated  as  the  Lemmon  and  Albright  donation 
land  claims,  a  fence  was  built  part  way  thereon,  commencing 
at  the  southeast  comer  of  the  latter  claim ;  but  thereafter  the 
Surveyor  Greneral  of  Oregon,  having  resurveyed  said  claims, 
located  the  boundary  between  them  eight  links  further  north, 
whereupon  the  fence  was  rebuilt  upon  the  line  thus  established. 
In  locating  this  boundary  the  surveyor  general  set  a  stake  and 
raised  a  mound  of  earth  at  the  southeast  comer  of  the  Albright 
claim,  and  when  Newsome  resurveyed  the  line  in  1887  he  placed 
a  stone  at  this  point,  which  has  ever  since  remained  as  a  monu- 
ment to  mark  the  boundary.  We  think  the  testimony  shows 
that  the  line  so  run  by  Newsome  at  the  request  of  the  plaintiff 
and  defendant  re-established  the  line  as  originally  run  by  the 
surveyor  general.  The  partition  fence  was  rebuilt  soon  after 
this  survey  was  completed.  The  owners  of  these  donation  land 
claims  must  then  have  known  where  the  boundary  was  located, 
and  the  fact  that  the  line  of  this  fence  remained  unchanged  for 
more  than  fifty  years  is  a  circumstance  tending  to  show  that  it 
was  built  on  the  J[)oundary.  In  consequence  of  a  controversy 
having  arisen  between  the  parties  hereto  concerning  the  parts 
of  said  fence  which  each  should  maintain,  respectively,  arbi- 
trators were  appointed,  who,  having  determined  the  matter, 
each  party  thereafter  kept  in  repair  the  part  of  the  partition 
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fence  assigned  to  him,  thus  showing  that  Egan  acquiesced  in 
the  Newsome  line.  We  think  the  preponderance  of  the  testi- 
mony clearly  shows  that  the  boundary,  as  established  by  the 
surveyor  general,  was  correctly  retraced  by  Newsome;  that 
Egan,  for  more  than  ten  years  after  the  latter  survey  was  com- 
pleted, acquiesced  therein ;  and  that  Finney  for  more  than  ten 
years  held  possession  of  the  land  to  the  line  of  the  old  fence, 
claiming  to  be  the  owner  thereof  in  fee. 

It  is  maintained  by  plaintiff's  counsel,  however,  that,  Her- 
rick's  survey  having  been  made  in  compliance  with  the  statute 
prescribing  the  mode  of  settling  controversies  of  this  character, 
Finney,  having  taken  no  appeal  from  the  action  of  the  county 
surveyor  in  locating  the  boundary,  is  concluded  thereby,  and 
hence  the  court  erred  in  rendering  the  decree  of  which  they 
complain.  The  statute  in  question,  so  far  as  relevant,  is  as  fol- 
lows :  * '  Whenever  the  owner  or  owners  of  one  or  more  tracts  of 
land  shall  desire  to  permanently  establish  the  corners  and 
boundaries  thereof,  he  or  they  shall  notify  the  county  surveyor 
to  make  a  survey  thereof  and  establish  such  cwners  and  bound- 
aries; and  shall  furnish  him  the  names  and  addresses  of  all 
persons  residing  in  the  county  or  elsewhere,  so  far  as  known, 
who  may  be  affected  by  such  survey.  The  coimty  surveyor 
shall  cause  a  notice  in  writing  to  be  served  on  each  person  who 
may  be  affected  by  the  survey,  or  their  agents  residing  in  said 
county,  stating  the  time  when  he  will  begin  the  survey,  and  the 
lines  or  comers  to  be  established,  which  notice  shall  be  deliv- 
ered to  the  person  or  left  at  his  usual  place  of  residence  at  least 
six  days  prior  to  the  day  set  for  survey'* :  B.&  C.  Comp.  §  4907. 
**  An  acknowle<lgment  in  writing,  or  the  voluntary  appearance 
of  a  person  interested  in  the  survey,  is  equivalent  to  service ' ' : 
B.  &  C.  Comp.  §  4908.  '*0n  the  day  mentioned  in  the  notice, 
or  on  the  next  thereafters  the  surveyor  shall  proceed  to 
make  the  survey,  but  he  may  for  good  cause  adjourn  from  time 
to  time.  He  may,  upon  the  application  of  any  person  who  is 
interested  in  such  survey,  take  the  evidence  of  any  witneia 
who  may  be  produced  to  prove  any  point  material  to  such  sur- 
vey, which  testimony  shall  be  reduced  to  writing  and  sub- 
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scribed  and  sworn  to  by  the  witness,  and,  together  with  an 
accurate  plat  and  field  notes  of  such  survey,  shall  be  filed  in 
the  oflSce  of  the  county  surveyor  within  thirty  days  after  the 
completion  of  such  survey '^  B.  &  C.  Comp.  §  4909.  **Upon 
the  filing  of  the  report  of  each  survey,  any  person  interested  in 
the  same  can  at  any  time  within  thirty  days  thereafter  appeal 
to  the  circuit  court,  by  filing  with  the  county  surveyor  a  notice 
of  his  intention  to  appeal,  and  by  giving  a  bond  to  be  approved 
by  the  clerk  of  the  circuit  court,  conditioned  for  the  costs  of 
the  appeal  if  the  report  of  the  surveyor  shall  be  affirmed  by  the 
court'' :  B.  &  C.  Comp.  §  4910.  Even  if  it  be  assumed  that  a 
party  can  be  deprived  of  his  right  to  a  trial  in  the  circuit  court 
of  an  issue  concerning  the  boundary  to  his  real  property,  and 
that  the  legislature  possesses  plenary  power  to  create  a  tribunal 
to  settle  controversies  of  such  character,  before  the  latter  forum 
can  secure  jurisdiction  of  the  subject-matter  the  boundary 
must  be  doubtful,  disputed,  or  uncertain.  The  authority  of 
the  county  surveyor  **to  permanently  establish  the  corners 
and  boundary*'  of  land  implies  that  the  corners  are  not  estab- 
lished. In  Smith  v.  Forrest,  49  N.  H.  230,  Mr.  Justice  Nes- 
MiTH,  in  defining  the  word  ** establish,"  says:  **The  ordinary 
meaning  of  the  word  is  to  settle  certainly,  or  fix  permanently, 
what  was  before  uncertain,  doubtful,  or  disputed."  In  our 
opinion,  the  boundary  in  the  case  at  bar  was  not  uncertain  or 
doubtful  at  the  time  of  the  attempted  change  by  Egan,  and 
Finney,  never  having  assented  to  the  relocation  thereof,  is  not 
bound  by  the  action  of  the  county  surveyor,  which,  so  far  as 
he  is  concerned,  is  a  nullity:  Shaver  v.  Adams,  37  Or.  282  (60 
Pac.  902). 

2.  The  defendant,  on  March  4,  1902,  presented,  in  support 
of  his  motion  for  an  order  requiring  the  attendance  of  certain 
witnesses,  an  affidavit  showing  that  the  cause  was  on  the  pre- 
ceding day  set  for  trial  on  the  8th  of  that  month ;  that  L.  J. 
Lemmon,  of  Baker  City,  Lemuel  Lemmon,  of  Irving;  Mrs. 
Elizabeth  C.  Davis,  of  Wilbur,  and  John  B.  Embree,  of  Oregon 
City,  Oregon,  were  material  witnesses  for  the  defense,  and  the 
oral  examination  of  each  was  important  and  desirable,  setting 
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out  the  substance  of  the  testimony  which  it  was  expected  each 
would  prive,  and  that  it  would  be  impossible  to  prepare  in  ad- 
vance interrogatories  to  rebut  evidence  that  might  be  adduced 
on  behalf  of  the  plaintiff.  A  subpcena  was  thereupon  issued  to 
said  witnesses,  upon  which  the  following  order  was  indorsed : 

**Upon  motion  of  the  within-named  defendant,  and  upon 
reading  his  affidavit,  it  is  ordered  that  the  within-named  wit- 
nesses, L.  J.  Lemmon,  Lemuel  Lemmon,  Mrs.  Elizabeth  C. 
Davis,  and  John  B.  Embree,  do  attend  upon  the  trial  of  the 
within-mentioned  suit  in  accordance  with  the  provisions  of  the 
within  subpoena.     Dated  March  4,  1902. 

''R.P.Boise,  Judge.*' 

These  witnesses  having  attended  the  trial,  that  part  of  the 
cost  bill  containing  the  claims  for  their  mileage  and  per  diem  is 
as  follows : 

John  Embree,  2  days,  74  miles $  18  80 

Lem  LemmoD,  2  days,  130  miles 30  00 

L.  J.  Lemmon,  2  days,  816  miles — 167  20 

Eliz.  C.  Davis,  2  days,  272  miles 58  40 

The  sheriff's  fees  of  $16.52  comprised  the  several  items  con- 
tained in  the  following  bill : 

Salem,  Oregon,  March,  1902. 
P.  W.  Durbin,  Sheriff,  to  Western  Union  Telegraph  Co., 
Incorporated,  Dr, 

L.  J.  Lemmon,  Baker  City  (25)  words  $       95 

Lemuel  Lemmon,  Irving,  Oregon  (29)  words 88 

To  special  delivery  on  Irving  message,  5  miles 1  00 

John  B.  Embree,  Oregon  City  (29) 63 

Mrs.  Elizabeth  C.  Davis,  Wilbur,  Oregon,  via  Rose- 
burg  (29) - .....        1  26 

$      4  72 

The  court  found  that  the  testimony  of  each  of  said  witnesses 
was  ** material,  relevant,  and  competent  on  behalf  of  the  said 
defendant ;"  that  each  traveled  the  distance,  and  was  in  attend- 
ance as  a  witness  only,  as  stated  in  the  cost  bill ;  but  awarded 
each  only  $2  per  day,  and  allowed  only  forty  miles'  travel,  and 
disallowed  the  sheriff's  claim  for  $4.72  on  account  of  telegrams. 

The  statute  provides  that  any  writ  or  order  in  a  civil  suit 
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may  be  transmitted  by  telegraph  for  service  in  any  place,  and 
the  telegraphic  copy  of  such  writ  or  order  may  be  served  by  the 
officer  or  person  to  whom  it  is  sent  for  that  purpose,  and  re- 
turned by  him  in  the  same  manner  and  with  like  force  and 
effect  in  all  respects  as  the  original  thereof:  B.  &  G.  Comp. 
§  4762.  A  subpoena  may  be  served  by  the  party  or  any  other 
person  over  eighteen  years  of  age.  The  service  is  made  by 
reading  and  showing  the  original  and  delivering  a  copy  or 
ticket  containing  its  substance  to  the  witness  personally,  giving 
or  offering  to  him  at  the  same  time  the  fees  to  which  he  is  enti- 
tled for  travel  to  and  from  the  place  designated  and  one  day's 
attendance  there :  B.  &  C.  Comp.  §  804.  A  copy  of  the  subpoena 
in  question  is  included  in  the  transcript,  but  it  has  no  return 
indorsed  thereon  to  show  that  it  had  ever  been  served  in  the 
manner  prescribed  by  law.  It  cannot  be  inferred  that  a  copy 
of  the  subpoena  was  sent  as  a  telegraphic  message  addressed  to 
each  witness,  for  it  will  be  remembered  that  the  bill  of  the  tele- 
graph company  is  for  transmitting  twenty-five  words  to  the 
witness  at  Baker  City  and  twenty-nine  words  to  the  witnesses 
at  Irving,  Wilbur,  and  Oregon  City,  respectively.  Counting  the 
words  in  the  subpoena,  we  find  that  it  contains  more  than  one 
hundred,  and  an  examination  of  the  court's  order  requiring  the 
attendance  of  these  witnesses  will  show  that  it  contains  more 
than  twenty-nine  words.  It  is  quite  evident,  we  think,  that 
this  subpoena  was  never  served,  but  that  the  sheriff  of  Marion 
County  sent  messages  to  each  witness ;  but,  as  this  amounted  to 
no  more  than  an  ordinary  request  by  an  agent  of  the  defendant 
to  attend  the  trial  as  a  witness,  the  defendant  is  not  entitled  to 
any  compensation  on  account  of  the  sheriff's  expenses  incurred 
in  notifying  them. 

3.  In  Burrows  v.  Balfour,  39  Or.  488  (65  Pac.  1062),  it  was 
held  that  a  witness  residing  out  of  the  county,  who  attended  the 
trial  therein  in  pursuance  of  an  order  of  the  court  indorsed 
upon  the  subpoenas  which  had  been  duly  served,  was  entitled  to 
double  mileage  and  per  diem.  There  can  be  no  due  service  of  a 
subpoena,  however,  without  reading  and  showing  the  original 
and  delivering  a  copy  or  ticket  containing  its  substance  to  the 
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witness  personally,  and  at  the  same  time  either  giving  or  offer- 
ing to  the  witness  the  fees  to  which  he  is  entitled  for  traveling 
to  and  from  the  place  designated,  and  one  day's  attendance 
there:  B.  &  C.  Comp.  §  804;  Lombard  v.  Smith,  37  Or.  23  (60 
Pac.  388,  707).  The  subpoena  not  having  been  served  in  the 
manner  prescribed  by  law,  the  witnesses  residing  out  of  Marion 
County  were  not  entitled  to  double  mileage  and  per  diem. 

4.  These  witnesses  attended,  however,  in  pursuance  of  a  re- 
(juest,  and,  as  the  court  found  that  their  testimony  was  **  mate- 
rial, relevant,  and  competent,"  they  are  entitled  to  single  mile- 
age and  per  diem,  if  their  oral  examination  was  important  and 
desirable:  B.  &  C.  Comp.  §  807;  Spencer  v.  Peterson,  41  Or. 
257  (68  Pac.  1108) ;  Luckcy  v.  Lincoln  County,  42  Or.  331  (70 
Pac.  509).  The  issue  in  this  suit  involving  an  inquiry  as  to 
angles,  lines,  courses,  and  distances,  an  examination  of  the  tran- 
script, in  the  light  of  the  maps  introduced  in  evidence,  shows 
that  the  oral  examination  of  these  witnesses  was  important  and 
desirable.  They  are,  therefore,  entitled  to  single  mileage  from 
their  respective  residences  to  the  place  of  trial  and  return,  as 
claimed  in  the  cost  bill,  and  the  decree  will  be  modified  in  this 
particular,  but  in  all  other  respects  affirmed.  It  is  probable 
that,  if  a  claim  for  single  mileage  had  been  presented  to  the 
trial  court,  the  same  conclusion  would  have  been  reached  by  it, 
and,  this  being  so,  neither  party  will  be  allowed  costs  on  this 
cross-appeal.  Modified. 

Decided  25  May,  1903. 
-^  ^  UNION  ST    BY.  CO.  u.  FIB8T  NAT.  BANK. 

'  ^   6791  [72  Pac.  5«6.] 

tS   S2S  I*i.KADiN(; — Example  of  Departubb. 

1.  The  complaint  in  an  action  to  cancel  certain  bonds  alleged  that  they 
were  the  property  of  plaintiff  corporation's  predecessor,  and  had  been  placed 
in  the  hands  of  defendant  bank  for  the  purpose  of  sale,  and  that,  as  no  sale 
had  ever  been  made,  they  belonged  to  the  plaintiff.  The  answer  claimed  a 
lien  on  the  bonds  through  a  deix)slt  of  them  by  their  owner  as  security  for  a 
loan  that  was  still  unpaid.  The  reply  alleged  that  the  bonds  were  issued  to 
the  president  of  plaintiff's  predecessor  personally,  and  through  him  came  into 
the  possession  of  the  bank  for  value,  but  that  at  the  time  that  plainUff  was 
organized  the  bank  had  guarantied  that,  if  plaintiff  would  purchase  the  prop- 
erty of  its  predecessor  for  a  certain  sum,  the  bank  would  deliver  up  the  bonds 
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which  It  held  for  cancellation,  and  that,  relying  on  this  agreement,  plaintiff 
had  purchased  the  property,  afterward  paying  the  price  to  the  bank.  Held, 
that  the  reply  was  a  departure  from  the  cause  of  action  set  up  In  the  com- 
plaint. 

PUSADINQ ^TRIAL — ALLEGATIONS   AND   PROOFS. 

2^  Where  a  different  cause  of  action  from  that  alleged  In  the  complaint  is 
set  up  by  the  reply,  plaintiff  cannot  recover  upon  the  latter,  for  the  rule  is 
settled  in  Oregon  that  proofs  must  follow  and  support  the  complaint  or  the 
plaintiff  cannot  prevail. 

Findings  and  Pudadings. 

3.  Findings  of  fact  must  cover  the  material  issues  made  by  the  pleadings, 
but  not  matters  outside  those  issues,  and  a  decree  based  on  immaterial  find- 
ings cannot  stand. 

From  Union :  Robert  Bakin,  Judge. 

This  is  a  suit  by  the  Union  Street  Railway  Co.  against  the 
First  National  Bank  of  Union  and  others  to  compel  the  defend- 
ant bank  to  surrender  up  for  cancellation  four  certain  bonds  of 
the  defendant,  the  Union  Railway,  now  in  its  possession,  of  the 
par  value  of  $1,000  each,  and  numbered  from  1  to  4,  respec- 
tively. The  complaint,  after  alleging  the  incorporation  of  the 
bank,  and  that  W.  T.  Wright  was  at  all  times  therein  men- 
tioned, and  still  is,  the  vice-president  thereof,  avers,  in  sub- 
stance, that  on  or  about  the  23d  of  January,  1893,  the  Union 
Railway,  for  the  purpose  of  borrowing  money,  issued  a  series 
of  bonds,  numbered  from  1  to  20,  inclusive,  each  of  the  par 
value  of  $1,000,  and  made  payable  to  J.  W.  Shelton  or  bearer; 
that  Shelton  was  at  the  time  the  president  and  general  manager 
of  the  company,  and  the  bonds  were  issued  to  him  in  trust 
therefor,  and  in  order  that  they  might  be  transferred  and  nego- 
tiated by  him  to  intending  purchasers,  for  the  sole  use  and 
benefit  of  the  company ;  that,  to  secure  the  payment  thereof, 
the  company  executed  and  delivered  to  Shelton  a  mortgage 
upon  all  its  property,  consisting  of  a  railroad  and  telegraph 
line  between  the  City  of  Union  and  Union  Station,  together 
with  the  rolling  stock,  right  of  way,  station  grounds,  buildings, 
and  all  other  appurtenances  belonging  thereto;  that  thereafter 
all  the  bonds  were  placed  with  the  defendant  bank  for  safe- 
keeping until  they  could  be  sold,  but  none  of  them  have  ever 
been  dispensed  of,  sold,  or  assigned  by  the  railway  or  Shelton; 
that  on  or  about  the  8th  of  December,  1894,  being  unable  to  sell 
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or  dispose  of  any  of  its  bonds,  the  railway  conveyed  all  of  its 
property  to  one  Henry  Hewitt,  who,  on  the  11th  of  the  same 
month,  sold  and  conveyed  it  to  the  incorporators  of  the  plain- 
tiflF;  that  subsequently  the  bank  wrongfully  and  unlawfully 
placed  four  of  the  bonds,  numbered  from  1  to  4  consecutively, 
in  the  hands  of  the  sheriff  of  Union  County,  with  instructions 
to  sell  the  same  at  public  auction. 

The  answer  alleges,  in  effect,  that  all  of  the  bonds  were 
issued  and  delivered  to  Shelton  as  and  for  his  own  property, 
and  that  on  or  about  the  1st  of  February,  1893,  he  sold  and 
transferred  the  four  bonds  now  in  controversy  to  one  W.  L. 
Shelton,  who  on  the  19th  of  Octobei\  1894,  sold  them  to  F.  A.  E. 
Starr,  who  in  turn  assigned  and  transferred  them  to  W.  T. 
Wright  and  F.  L.  Richmond;  that  thereafter  Wright  and 
Richmond  borrowed  of  the  defendant  bank  $1,500,  transferring 
the  bonds  to  it  as  collateral  security  for  the  payment  there- 
for ;  that  no  part  of  the  money  so  borrowed  has  been  paid,  and 
that  the  bank  now  holds  the  bonds  as  security  for  such  loan, and 
was  proceeding  to  foreclose  its  lien  thereon  at  the  commence- 
ment of  this  suit ;  that  on  the  25th  of  April,  1893,  the  remain- 
ing sixteen  bonds  were  deposited  by  Shelton  with  the  bank  as 
collateral  security  for  an  indebtedness  from  him  to  Fred  No- 
dine,  John  M.  Phy,  and  T.  B.  H.  Green ;  and  that  such  indebt- 
edness has  been  paid  and  satisfied;  and  the  bank  now  brings 
the  sixteen  bonds  into  court,  and  deposits  the  same  with  the 
clerk,  for  the  benefit  of  whomsoever  it  may  concern. 

The  reply  alleges  that  the  sixteen  bonds  were  deposited  with 
the  bank  to  secure  an  indebtedness  to  Nodine,  and  that  Nodine 
on  the  25th  of  November  1893,  commenced  a  suit  in  the  cir- 
cuit court  of  Union  County  to  foreclose  his  lien  and  equitable 
mortgage  thereon,  and  that  in  such  suit  it  was  decreed  that 
the  railway  property  and  the  bonds  be  sold,  and  the  proceeds 
applied  to  the  payment  of  the  sura  of  $6,200,  the  amount  due 
Nodine;  that  afterward,  and  during  the  pendency  of  the  pro- 
ceedings, Nodine  made  an  assignment  of  all  his  property  to 
F.  L.  Richmond  and  W.  T.  Wright,  as  trustees,  for  the  benefit 
of  his  creditors,  and  that  Wright  and  Richmond,  as  such  trus- 
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tees,  received  control  of  the  bondS;  and  they  were  left  with  the 
defendant  bank  for  safe-keeping ;  that  on  the  11th  day  of  De- 
cember, 1894,  and  at  the  time  the  plaintiflE's  incorporators 
purchased  the  property,  the  bank,  through  its  president,  W.  T. 
Wright,  informed  them  that  it  had  in  its  possession  all  of  the 
bonds,  and  guarantied  that,  if  they  would  make  such  purchase 
for  the  sum  of  $10,500,  the  bank  would  deliver  up  and  cancel 
the  bonds,  and  the  title  to  the  property  would  thereupon  be 
free  and  clear  from  all  incumbrances;  that  they  relied  upon 
such  representations  and  guaranty,  purchased  the  property, 
and  made  and  delivered  to  the  bank  their  promissory  notes  for 
$10,500  in  full  payment  thereof;  that  such  notes  were  after- 
ward paid;  and  that,  if  the  bank  ever  had  any  claim  or  lien 
upon  the  four  bonds  in  controversy,  or  any  of  them,  the  same 
has  been  paid  in  full  out  of  the  money  so  paid  by  the  plain- 
tiff's incorporators.  A  motion  was  made  to  strike  out  the  new 
matter  alleged  in  the  reply,  on  the  ground  that  it  was  a  de- 
parture from  the  cause  of  suit  set  up  in  the  complaint.  This 
motion  was  overruled,  and  from  the  evidence  submitted  the 
court  found  that  the  railway  now  owned  by  the  plaintiff  was 
originally  owned  by  J.  W.  Shelton ;  that  on  the  23d  of  Janu- 
ary, 1893,  Shelton  sold  and  conveyed  it  to  the  Union  Railway, 
a  corporation  organized  for  the  purpose  of  owning  and  ope- 
rating the  road ;  that  in  consideration  of  such  sale  the  railway 
issued  and  delivered  to  Shelton  its  bonds,  of  the  face  value  of 
$20,000,  and  secured  the  payment  thereof  by  a  mortgage  upon 
the  property ;  that  thereafter  Shelton  sold  the  four  bonds  now 
in  controversy  to  W.  L.  Shelton,  who  transferred  them  to 
Starr,  who  in  turn  sold  and  delivered  them  to  Richmond  and 
Wright ;  that  Richmond  and  Wright  borrowed  of  the  defend- 
ant bank  $1,500,  and  deposited  the  bonds  with  it  as  collateral 
security  for  such  sum,  and  thus  the  bonds  came  into  the  pos- 
session of  the  bank  in  due  course  of  business ;  that,  at  the  time 
of  the  sale  of  the  railroad  property  to  plaintiff's  promoters, 
Wright  was  present,  and  participated  in  the  negotiations  as  a 
trustee  of  Nodine,  as  a  representative  of  the  railway,  and  also 
as  a  representative  of  the  bank,  and  knew  that  the  plaintiff 
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was  making  the  purchase  and  paying  the  $10,500  therefor  with 
the  understanding  that  all  claims  against  the  road  and  bonds 
would  be  canceled,  and,  with  the  knowledge  of  that  fact, 
Wright,  as  president  of  the  bank,  and  acting  for  it,  acquiesced 
in  and  sanctioned  such  sale;  that  by  reason  of  such  fact  the 
bank  is  estopped  to  assert  or  enforce  its  lien  upon  the  bonds  in 
question  as  against  the  plaintiff,  or  to  its  prejudice ;  and  that 
the  sale  thereof  should  be  perpetually  enjoined.  From  the 
decree  entered  in  accordance  with  the  findings  of  fact  and  con- 
clusions of  law,  the  defendants  appeal.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr,  C.  E.  Cochran. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  Leroy  Lomax. 

Mr.  Justice  Bean,  after  stating  the  facts,  delivered  the 
opinion  of  the  court 

1.  The  complaint  is  based  upon  the  theory  that  the  bonds  in 
controversy  were  and  are  the  property  of  the  Union  Railway, 
the  predecessor  in  interest  of  the  plaintiff,  and  were  only 
deposited  with  the  defendant  bank  for  safe-keeping  until  they 
could  be  sold  and  disposed  of  for  and  on  account  of  the  com- 
pany ;  that  no  sale  thereof  has  ever  been  made,  and  therefore, 
in  equity,  they  belong  to  the  plaintiff,  as  the  purchaser  of  the 
property  covered  by  the  mortgage  given  to  secure  the  payment 
thereof.  The  reply  alleges  and  sets  up  that  at  the  time  the 
plaintiff's  promoters  or  incorporators  purchased  the  railway 
property,  the  defendant  bank,  through  its  president,  W.  T. 
Wright,  represented  that  the  bank  had  in  its  possession  all  the 
outstanding  bonds  issued  by  the  railway,  and  ** guarantied" 
that,  if  they  would  purchase  the  property  for  $10,500.  the 
bank  would  deliver  up  the  bonds  for  cancellation ;  that,  relying 
upon  such  representations  and  promise,  the  purchase  was 
made,  and  the  money  afterward  paid  to  the  bank ;  and  that,  if 
it  had  any  claim  or  lien  upon  the  four  bonds,  the  same  has 
thereby  been  fully  satisfied  and  discharged.  The  decree  of 
the  court  is  based  on  the  theory,  however,  that,  although  the 
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bonds  came  into  the  possession  of  the  defendant  bank  in  due 
course  of  business,  it  is  estopped  by  the  conduct  and  represen- 
tations of  its  president  to  enforce  its  lien  thereon  to  the  preju- 
dice of  the  plaintiff.  The  reply  is  a  clear  departure  from  the 
cause  of  suit  set  up  in  the  complaint.  By  the  complaint,  the 
plaintiff  bases  its  right  to  a  decree  upon  the  fact  that  all  of  the 
twenty  bonds  issued  by  the  Union  Railway  were  held  by  Shel- 
ton  in  trust,  and  deposited  by  him  with  the  defendant  bank  for 
safe-keeping  until  they  could  be  sold ;  that  none  of  the  bonds 
had  been  sold  at  the  time  plaintiff's  incorporators  purchased 
the  property,  and  therefore  their  purchase  included  the 
equitable  title  to  the  bonds;  and  that  it  is  entitled  to  the  return 
thereof  for  cancellation.  The  reply,  however,  places  the  plain- 
tiff's right  to  recover  upon  the  contract  of  guaranty  alleged  to 
have  been  entered  into  by  the  bank,  through  its  president,  at 
the  time  the  plaintiff's  incorporators  made  the  purchase;  and 
this  is  an  entirely  different  cause  of  suit  from  that  set  up  in 
the  complaint. 

2.  It  has  often  been  held  by  this  court  that  the  plaintiff 
must  prevail,  if  at  all,  upon  the  matters  alleged  in  his  com- 
plant  {LUlienthal  &  Co,  v.  Hotaling  Co.  15  Or.  371,  15  Pac. 
630 ;  Hammer  v.  Dovming,  39  Or.  504,  64  Pac.  651,  65  Pac. 
17,  990,  67  Pac.  30;  Normile  v.  Oregon  N<w.  Co.  41  Or.  177, 
69  Pac.  928),  and  that  he  cannot  set  up  one  cause  of  action  or 
suit  in  the  complaint,  and  recover  upon  another  and  different 
ground  of  relief  alleged  in  a  reply. 

3.  In  addition  to  this,  the  decree  of  the  court  is  put  upon  a 
matter  outside  of  any  of  the  issues  made  by  the  pleadings.  It 
is  based  upon  the  ground  that  the  defendant  bank  is  estopped 
to  assert  its  claim  or  lien  upon  the  four  bonds  in  controversy 
as  against  the  plaintiff.  But  there  is  no  allegation  in  the 
pleadings  upon  which  such  a  decree  can  be  founded.  Estop- 
pel, to  be  relied  upon-,  must  be  specially  pleaded,  where  an 
opportunity  has  been  offered  therefor :  RemiUard  v.  Prescott, 
8  Or.  37;  Bruce  v.  Phoenix  Ins.  Co.  24  Or.  486  (34  Pac.  16) ; 
Bays  V.  Trulson,  25  Or.  109  (35  Pac.  26).  If  the  bank  is 
estopped  by  the  conduct  or  representations  of  its  president 
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from  asserting  a  lien,  as  against  the  plaintiff,  upon  the  bonds 
in  suit,  for  the  debt  due  it  from  Wright  and  Richmond,  the 
facts  constituting  such  estoppel  should  have  been  set  forth  in 
the  complaint,  where  the  plaintiff  had  an  opportunity  to  plead 
them.  The  plaintiff,  however,  made  its  case  solely  upon  the 
issue  that  the  bonds  had  never  been  sold  or  deliveredi,  but  were 
the  property  of  its  predecessor,  the  Union  Railway.  Upon  this 
theory,  it  should  have  recovered,  if  at  all.  The  findings  of  the 
court  outside  of  the  pleadings  will  not  sustain  the  decree :  Mde 
V.  Schaut,  41  Or.  425  (69  Pac.  137) ;  Southtvick  v.  First  Na4. 
Bank,  84  N.  Y.  420. 

It  follows  from  these  views  that  the  decree  of  the  court 
below  must  be  reversed,  but  the  cause  will  be  remanded  for 
such  further  proceedings  as  may  be  proper,  not  inconsistent 
with  this  opinion.  Reversed. 


Decided  3  August,  1903. 

On  Motion  for  Finaij  Decree. 

Mr.  Justice  Bean  delivered  the  opinion. 

The  motion  for  a  final  decree  will  be  allowed,  and  the  decree 
heretofore  entered  modified  accordingly.  This  is  a  suit  in 
equity,  tried  here  de  novo  upon  the  pleadings  and  testimony, 
and  there  is  no  reason  appearing  why  it  should  not  take  the 
usual  course.  No  decree,  however,  will  be  entered  foreclosing 
the  defendant's  alleged  lien  upon  the  bonds  in  controversy,  as 
the  parties  necessary  to  a  full  determination  of  that  question 
are  not  in  court.  Motion  Allowed. 
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Decided  25  May,  1903. 

NODINB  V.  UNION. 

[72  Pac.  582.) 

Statutory  Dedication  op  Stbebts  by  Unacknowlbdqbd  Regorihbd  Plat. 

1.  Recording  an  unacknowledged  plat  of  land,  showing  lota,  blocks  and 
streets,  does  not  constitute  a  statutory  dedication  of  the  streets,  for  the  plat 
was  not  entitled  to  record,  oelng  without  an  acknowledgment 

BZAMPLB  OF  INBFFSCTIVB  ATTEMPT  AT  COMMON  LAW  DEDICATION. 

2.  An  owner  of  a  tract  of  land  platted  the  same,  showing  lots,  blocks, 
streets,  and  alleys  thereon,  but  without  Indicating  the  size  of  the  lots  or 
blocks,  or  the  width  of  the  streets  or  alleys,  and  without  referring  for  Identi- 
fication to  a  survey  or  any  natural  object.  The  plat  was  not  acknowledged 
by  him,  nor  was  It  shown  that  he  caused  the  land  to  be  laid  out  by  surveying 
it,  or  that  he  marked  on  the  ground  the  lots,  blocks,  streets,  or  alleys,  or 
fixed  an  initial  point  from  which  a  survey  could  be  extended.  There  was  no 
acceptance  of  the  streets  indicated  on  the  plat  for  over  thirty  years.  Held 
not  to  constitute  a  common-law  dedication  of  the  streets. 

Prom  Union :  Robert  Eakin,  Judge. 

Suit  by  Fred  N.  Nodine  against  the  City  of  Union  and  an- 
other.    From  a  decree  for  plaintiff,  defendants  appeal. 

APFmMED. 

For  appellants  there  was  a  brief  and  an  oral  argument  by 
Mr,  C.  E.  Cochran, 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  Leroy  Lomax, 

Mr.  Chief  Justice  Moore  delivered  the  opinion  of  the  court 

This  is  a  suit  to  enjoin  a  municipal  corporation  and  its  street 
commissioner  from  opening  an  alleged  highway.  The  tran- 
script shows  that  there  is  recorded  in  Union  County  what  pur- 
ports to  be  a  plat  of  certain  land,  divided  into  twenty-five 
blocks,  or  rows  of  five  blocks  each,  and  numbered  in  alter- 
nate order,  beginning  at  the  northwest  corner  and  ending  in 
the  southeast.  Front  Street  is  represented  as  running  north 
and  south  on  the  west  side  of  the  platted  land,  and  parallel 
therewith  are  First,  Second,  Third,  and  Fourth  streets,  respec- 
tively. There  are  parallel  lines  extending  east  and  west  on 
the  north  of  the  blocks,  the  space  between  .which  is  designated 
as  A  Street,  and  parallel  therewith  are  B,  C,  D,  and  E  streets, 
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respectively ;  no  streetsappearing  on  the  east  or  south.  An  alley 
passes  north  and  south  through  the  center  of  every  block,  upon 
each  side  of  which  are  represented  four  lots.  The  plat  does 
not  indicate  the  size  of  the  lots  or  blocks,  or  the  width  of  the 
streets  or  alleys,  nor  does  it  refer  for  identification  to  a  survey 
or  to  any  natural  object.  At  the  bottom  of  the  plat,  however, 
appear  the  words:  **Map  of  Union,  Union  County,  Oregon. 
John  A.  J.  Chapman,  proprietor.  Received  for  record  Novem- 
ber 11th,  A.D.  1864^"— and  also  aline  divided  into  proportional 
parts,  and  numbered  from  0  to  500.  Chapman,  having  secured 
from  the  United  States  a  grant  of  the  east  half  of  the  north- 
west quarter  and  the  west  half  of  the  northeast  quarter  of  sec- 
tion 19,  in  township  4  south  of  range  40  east  of  the  Willamette 
Meridian,  conveyed  certain  lota,  the  deeds  therefor  reciting 
that  the  property  was  situated  * '  in  the  Town  of  Union,  Union 
County,  Oregon,  according  to  the  plat  of  said  town  as  rec(Nrded 
in  the  office  of  the  coimty  clerk  of  said  county."  He  also  on 
March  6,  1865,  executed  to  Frederick  Nodine  and  W.  S.  Ben- 
nington a  deed  for  the  real  property  so  granted  to  him,  except 
forty  acres  thereof  on  the  east  half  of  the  northwest  quarter  of 
section  19,  **upon  which  is  located  the  Town  of  Union,"  and 
also  all  his  right,  title,  and  interest  in  and  to  said  town.  Ben- 
nington having  executed  a  deed  of  all  his  interest  in  said  prop- 
erty to  Nodine,  the  latter  conveyed  certain  lots  and  blocks  in 
the  then  Town  of  Union  to  purchasers  thereof,  and  on  April 
11, 1892,  executed  to  Elizabeth  Nodine  a  deed  for  certain  other 
lots  .and  blocks  therein.  Mrs.  Nodine  and  her  husband,  on 
May  18,  1897,  executed  to  plaintiff  a  deed  for  blocks  7  and  8, 
and  on  February  20,  1902,  for  block  15,  and  all  of  what  is  sup- 
posed to  be  Fourth  Street,  from  A  to  D  streets ;  all  of  B  Street, 
from  Second  to  Fourth  streets;  and  all  of  C  Street,  from 
Fourth  Street  to  the  east  boundary  of  Union;  describing  the 
property  by  metes  and  bounds. 

It  is  alleged  in  the  complaint  that  plaintiff  is,  and  his  prede- 
cossors  in  interest  were,  the  owners  in  fee  and  in  the  possession 
of  the  real  property  last  above  described  since  1868,  when  it 
was  inclosed,  and  an  orchard  set  out,  which  is  growing  thereon; 
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that  on  January  4,  1902,  the  City  of  Union,  which  embraces 
said  town,  ordered  the  defendant  Fred  Allen,  as  street  commis- 
sioner, to  open  a  street  sixty  feet  in  width  north  and  south 
across  said  lands,  which  strip  is  unlawfully  designated  by  the 
municipality  as  Fourth  Street;  and  that,  if  said  order  is  car- 
ried into  eflfect,  it  will  deprive  plaintiflE  of  his  property,  to  his 
irreparable  injury.  The  answer  denies  the  material  allega- 
tions of  the  complaint,  and  avers  that  the  City  of  Union  has  an 
easement  in  trust  for  the  public  in  Fourth  Street  (particularly 
describing  it,  and  setting  out  the  facts  as  hereinbefore  de- 
tailed) ;  that  Chapman  prepared,  signed,  published,  and  caused 
to  be  recorded  what  purported  to  be  a  plat  of  Union,  the  north- 
east corner  of  which  begins  at  a  point  136  feet  south  of  the 
quarter  post  on  the  south  side  of  section  18,  in  said  township 
and  range«  describing  by  metes  and  bounds  the  exterior  lines 
of  the  town  site;  that  the  blocks  represented  on  said  plat  are 
210  feet  from  east  to  west,  and  200  feet  from  north  to  south, 
and  the  streets  and  alleys  are  sixty  and  tei.  feet  in  width  re- 
spectively ;  that  the  streets  so  indicated  were  dedicated  by  him, 
and  accepted  by  the  public,  and  have  been  opened  for  travel  as 
fast  as  demanded  for  use;  and  that  plaintiff  has  obstructed 
Fourth  Street  by  fences,  and  is  unlawfully  appropriating  the 
same  to  his  own  use.  The  reply,  having  denied  the  allegations 
of  new  matter  in  the  answer,  avers  that  the  City  of  Union  and 
the  inhabitants  thereof  since  1869  have  known  that  the  dis- 
puted premises  were  fenced,  claimed,  and  owned  by  the  plain- 
tiff and  his  predecessors,  and  that  no  sales  of  lots  or  blocks 
have  been  made  on  or  adjacent  to  said  street,  in  expectation 
that  it  would  ever  be  evened.  A  trial  having  resulted  in  a 
decree  as  prayed  for  by  plaintiff,  the  defendants  appeal. 

1.  The  question  to  be  considered  is  whether  Chapman  in- 
tended to  dedicate  the  land  described  as  Fourth  Street  to  the 
public  as  a  highway.  It  will  be  remembered  that  he  caused  to 
be  prepared  and  recorded  what  purports  to  be  a  plat  of  the 
Town  of  Union,  showing  lots,  blocks,  streets,  and  alleys 
thereon,  and  sold  and  conveyed  certain  lots,  the  deeds  to  which 
referred  to  said  plat  as  recorded  in  the  office  of  the  clerk  of 
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Union  County.  This  plat  contains  no  words  of  grant,  and  is 
not  signed,  sealed,  witnessed,  or  acknowledged;  nor  does  it 
refer  to  any  survey  of  land,  or  natural  or  artificial  object^ 
whereby  the  premises  could  possibly  be  identified  from  an 
inspection  of  the  record.  The  statute  in  force  when  the  plat 
was  recorded  required  that  it  should  be  acknowledged,  as  a 
condition  precedent  thereto:  Deady  &  Lane's  (Jeneral  Laws, 
p.  776,  c.  59.  The  dedication  of  land  to  public  use  may  be  made 
either  in  accordance  with  the  common  law  or  in  pursuance  of  a 
statute:  City  of  Denver  v.  Clements,  3  Colo.  472.  Chapman's 
plat,  never  having  been  acknowledged,  was  not  entitled  to  rec- 
ord, and  therefore  not  a  statutory  dedication,  which  operates 
as  a  grant. 

2.  It  remains  to  be  seen  whether  his  acts  constitute  an  estop- 
pel in  pais,  in  the  nature  of  a  common-law  dedication.  In 
Spencer  v.  Peterson,  41  Or.  257  (68  Pac.  519,  1108),  it  was 
said:  **The  rule  is  well  settled  that  when  an  owner  of  real 
property  lays  out  a  town  upon  it,  and  divides  the  land  into  lots 
and  blocks,  with  streets  and  alleys  between,  and  sells  any  of  the 
lots  with  reference  to  such  plat,  he  thereby  irrevocably  dedi- 
cates the  streets  and  alleys  to  the  use  of  the  public. ' '  In  Carter 
V.  City  of  Portland,  4  Or.  339,  a  common-law  dedication  was 
upheld  because  the  proprietor  *' caused  a  survey  to  be  made  of 
blocks,  lots,  streets,  parks,  and  other  public  ground  of  the  City 
of  Portland,  and  portions  thereof  were  designated  upon  the 
ground  by  stakes  and  monuments. "  In  that  case,  the  plat  hav- 
ing been  made  of  the  survey,  and  exhibited  to  purchasers  of 
lots,  it  was  held  that  they  acquired,  as  appurtenant  thereto, 
every  easement,  privilege,  and  advantage  which  the  plat  or  map 
represented  as  a  part  of  the  town.  The  doctrine  thus  announced 
was  afiirmed  in  Meier  v.  Portland  Cable  Ry.  Co.  16  Or.  500 
(19  Pac.  610,  1  L.  R.  A.  856),  in  which  no  reference  is  made  to 
any  survey  of  the  premises ;  in  Hicklin  v.  McClexir,  18  Or.  126 
(22  Pac.  1057),  where  the  survey  was  made  by  a  county  sur- 
veyor; in  Hogue  v.  City  of  Albinn,  20  Or.  182  (25  Pac.  386, 10 
L.  R.  A.  637),  where  an  addition  was  caused  to  be  ''laid  off;" 
and  in  Steel  v.  City  of  Portland,  23  Or.  176  (31  Pac.  479), 
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where  a  trustee  ' '  laid  out  HoUiday  's  Addition. ' '  A  mere  plat 
of  land  upon  paper,  laying  ofl  streets,  blocks,  and  houses  in  a 
city,  is  not  itself  a  dedication  of  the  streets  to  public  use :  Par- 
sons  V.  Trustees  of  the  Atlanta  University,  44  Ga.  529.  So, 
too,  the  mere  marking  of  a  street  on  a  plat,  and  covenanting 
with  the  owners  of  adjacent  land  to  lay  it  out,  does  not  create 
it  a  public  highway:  Attorney-General  v.  Old  Colony  &  N.  Ry. 
Co.  12  Allen,  404. 

The  following  steps  are  necessary  to  create  a  dedication  by 
estoppel  in  pais:  First,  a  survey  or  other  segregation  of  the 
land  intended  to  be  devoted  to  a  public  use ;  second,  the  making 
of  a  plat  representing  the  division  of  the  tract;  and,  third,  the 
sale  of  land  so  surveyed  by  reference  to  such  plat.  As  a  condi- 
tion precedent  to  a  common-law  dedication,  which  is  implied 
from  the  sale  of  lots  by  reference  to  a  plat  thereof,  exhibited  or 
improperly  recorded,  there  must,  in  the  absence  of  an  accept- 
ance, have  been  either  a  survey  of  the  land,  or  some  physical 
evidence  upon  the  ground  to  indicate  the  location  and  extent 
of  the  easement  intended  by  the  donor  to  be  devoted  to  the  use 
of  the  public.  The  transcript  fails  to  show  that  Chapman 
ever  caused  the  land  to  be  laid  out  by  surveying  it,  or  set  any 
stakes,  or  marked  upon  the  ground  the  lots,  blocks,  streets,  or 
alleys  of  the  town  site ;  nor  does  it  appear  that  he  fixed  an  ini- 
tial point  from  which  a  survey  could  be  extended.  True,  a 
statement  is  to  be  found  in  the  deed  he  executed  to  Nodine  and 
Bennington  to  the  effect  that  the  Town  of  Union  is  located 
upon  the  east  half  of  the  northwest  quarter  of  section  19,  in 
township  4  south  of  range  40  east  of  the  Willamette  Meridian, 
but  the  particular  part  of  this  tract  upon  which  the  town  is  sit- 
uated is  not  stated.  G.  E.  Howe,  a  surveyor,  appearing  as  de- 
fendants' witness,  testifies  that  he  located  Fourth  Street,  in  the 
Town  of  Union,  from  the  northwest  corner  of  block  5  in  said 
town,  which  he  found  to  be  196  feet  south  and  210  feet  west  of 
the  quarter  post  on  the  south  side  of  section  18,  in  said  town- 
ship and  range;  that  the  blocks  are  210  by  200  feet,  and  the 
streets  are  sixty  feet  in  width,  which  facts  he  ascertained  from 
an  examination  of  the  map  of  said  town  of  record  in  the  county 
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clerk's  office.  A  blue  print  of  this  map  was  made  by  the  wit- 
ness, and,  having  been  offered  in  evidence,  is  pasted  upon  a 
sheet  of  paper,  at  the  bottom  of  which  a  line  is  drawn,  and 
divided  into  proportional  parts,  probably  designed  to  represent 
the  scale  upon  which  the  plat  was  made ;  but  if  this  be  so,  and 
the  scale  is  correct,  the  lots,  blocks,  and  streets  are  not  of  the 
dimensions  given  by  the  witness.  It  is  proper  to  say,  however, 
that  the  length  of  the  blocks  delineated  upon  the  blue  print  is 
as  to  their  width  as  210  is  to  200,  and  upon  this  basis  the  streets 
and  alleys  appear  to  be  sixty  and  ten  feet  in  width  respectively. 
It  is  possible  that  the  town  site  of  Union  was  surveyed,  and 
that  monuments  indicating  its  boundaries,  streets,  and  alleys 
were  duly  placed^  and  still  exist ;  but,  if  so,  no  evidence  thereof 
was  introduced,  in  the  absence  of  which  the  City  of  Union 
failed  to  establish  a  right  to  open  what  is  supposed  to  be  a 
street,  of  which  the  public  never  took  possession,  and  which 
has  been  closed  more  than  thirty  years. 

It  follows  that  the  decree  must  be  affirmed,  and  it  is  so 
ordered.  AFPmMED. 

Argued  4  May ;  decided  2  June,  1903. 

KIUiQOBB  V.  OABKIOHASI.. 

[72  Pac.  637.] 

Waiter  of  Objection  bt  Asking  Affibscatiys  Ralixf. 

1.  In  a  Bait  In  eqalty  to  establish  a  controverted  boundary  between  adja- 
cent lands,  defendant  admitted  the  dispute,  and  prayed  that  the  boundary  be 
established  on  the  line  claimed  by  him.  Held,  that  by  this  prayer  defend- 
ant waived  any  objection  to  the  Jurisdiction  of  the  court  to  establish  the 
boundary. 

Dbcrbbino  Titus  to  Land  Between  Disputed  Boundabibs. 

2.  Where  a  court  of  equity  obtained  Jurisdiction  to  ascertain  and  determine 
a  disputed  boundary  line,  it  had  authority  to  decree  who  was  the  owner  of  the 
land  lying  between  the  boundary  lines  contended  for. 

Bvidbncb  Conbidebed. 

3.  A  careful  considers  lIou  of  the  evidence  satisfies  the  court  that  the  decree 
correctly  determined  the  location  of  the  line  in  dispute. 

Boundabies — Monuments  and  Distances. 

4.  In  determining  a  disputed  boundary  line  between  adjacent  lands,  the  line 
as  actually  run  on  the  ground  in  making  the  original  survey  controls  the  dis- 
tance given  in  the  surveyor's  field  notes. 

From  Umatilla:  W.  R.  Ellis,  JudjO^e. 
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Suit  to  establish  a  boundary  line  by  J.  F.  Killgore  against 
George  Carmichael,  resulting  in  a  decree  for  plaintiflE,  from 
which  this  appeal  is  taken.  Appdimbd. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr.  Thomas  O.  HaUey. 

For  respondent  there  was  a  brief  over  the  names  of  Sharp- 
stein  &  Sharpstein  and  Stillman  &  Pierce,  with  an  oral  argu- 
ment by  Mr.  A,  D.  Stillman. 

Me.  Chiep  Justice  Moore  delivered  the  opinion  of  the  court. 

This  is  a  suit  to  ascertain  and  establish  a  controverted 
boundary  between  adjacent  lands.  It  is  alleged  in  the  com- 
plaint that  plaintiff  is  the  owner  of  the  southeast  quarter  of 
section  33,  in  township  5  north  of  range  35  east  of  the  Willam- 
ette Meridian,  and  that  defendant  owns  the  southwest  quarter 
thereof;  that  a  controversy  exists  between  the  parties  hereto 
concerning  the  line  dividing  these  tracts  of  land ;  that  for  more 
than  twenty  years  prior  to  1898  the  line  was  marked  by  a  fence 
beginning  at  the  southwest  corner  of  plaintiff's  land,  and  run- 
ning thence  to  the  northwest  comer  thereof,  but  in  that  year 
the  defendant  moved  the  fence,  and  rebuilt  it,  from  plaintiff's 
southwest  corner,  in  such  manner  that  the  north  end  thereof 
extends  2.85  chains  too  far  east ;  and  that  the  boundary  should 
be  established  on  the  line  occupied  by  the  fence  prior  to  its  re- 
moval. The  answer  admits  the  existence  of  a  dispute  concern- 
ing the  boundary,  denies  the  other  material  allegations  of  the 
complaint,  and  avers  that  the  dividing  line  begins  at  the  quar- 
ter post  on  the  south  side  of  said  section  and  runs  thence 
north,  parallel  with  the  east  boundary  thereof^,  until  it  inter- 
sects the  line  dividing  the  section  into  north  and  south  halves. 
For  a  further  defense  it  alleges  that  the  fence  rebuilt  in  1898 
was  constructed  wholly  upon  defendant's  premises,  and  is  now 
thereon.  A  reply  having  denied  the  allegations  of  new  matter 
in  the  answer,  a  trial  was  had,  resulting  in  a  decree  as  prayed 
for  in  the  complaint,  and  that  plaintiff  is  the  owner  and  enti- 
tled to  the  immediate  possession  of  the  land  lying  between  the 
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line  of  the  old  fence  and  that  upon  whidi  it  was  rebuilt,  and 
the  defendant  appeals. 

1.  It  is  contended  by  defendant's  counsel  that  the  title  to  the 
tract  of  land  situated  between  the  lines  of  the  old  and  new 
fences  was  not  in  issue,  and  hence  the  court  erred  in  decreeing 
that  plaintiff  was  the  owner  and  entitled  to  the  possession 
thereof,  and  that  a  court  of  equity  is  powerless  to  try  the  title 
to  real  property.  It  will  be  remembered  that  the  existence  of 
a  dispute  between  the  parties  concerning  said  boundary  is  ad- 
mitted. An  examination  of  the  answer  shows  that  the  defend- 
ant, in  his  prayer  for  affirmative  relief,  asks  that  the  boundary 
be  established  on  the  line  described  in  the  answer.  Such  prayer 
waives  any  objection  that  might  have  been  urged  against  the 
right  of  a  court  of  equity  to  ascertain  and  establish  the  contro- 
verted boundary:  Kitcherside  v.  Myers,  10  Or.  21;  O'Hara  v. 
Parker,  27  Or.  156  (39  Pac.  1004). 

2.  In  every  suit  to  ascertain  a  lost  boundary  the  title  to  the 
land  lying  between  the  lines  contended  for  by  the  respective 
parties  is  incidentally  involved,  and  the  establishment  of  the 
boundary  necessarily  determines  the  legal  title  thereto.  A 
court  of  equity  secures  jurisdiction  of  the  subject-matter  in 
suits  of  this  character  by  the  filing  of  a  complaint  containing 
the  necessary  averments  (B.  &  C.  Comp.  §  519),  and,  having 
obtained  the  right  to  hear  and  determine  the  issue,  it  is  also 
authorized  to  grant  any  relief  incident  thereto.  If,  therefore, 
the  trial  court  correctly  ascertained  and  established  the  line  in 
dispute,  no  error  was  committed  in  decreeing  that  plaintiff  was 
the  owner  and  entitled  to  the  immediate  possession  of  the  land 
lying  between  the  lines  of  the  old  and  the  new  fence. 

3.  Considering  the  case  upon  its  merits,  the  transcript  shows 
that  said  township  was  surveyed  about  1865,  and  that  undis- 
puted monuments  are  to  be  found  at  all  points  where  stakes 
were  originally  set  to  mark  the  boundary  and  to  indicate  the 
chief  subdivisions  of  said  section  33,  except  the  quarter  post  on 
the  north  side  thereof.  A  copy  of  the  field  notes  of  this  sec- 
tion, introduced  in  evidence,  contains  what  purports  to  be  a 
statement  of  the  length  of  the  north  boundary  and  the  method 
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pursued  in  locating  the  quarter  post  therein,  commencing  at 
the  northwest  comer  of  the  section,  as  follows:  **East  on  ran- 
dom line  between  sections  28  and  33,  township  5  north,  range 
35  east,  40.00  chains,  set  temporary  quarter-section  post;  80.10 
chains  intersect  north  and  south  line  at  post,  from  which  I  ran 
west  on  true  line  40.05  chains,  set  post  corner  for  quarter  sec- 
tion. Drove  charred  stake,  dug  pits,  and  raised  mound  as  per 
instructions."  It  is  conclusively  shown  that  the  length  of  the 
north  boundary  of  section  33  is  91.63  chains,  that  of  the  south 
boundary  is  80.16  chains,  and  that  the  east  boundary  is  a  north 
and  south  line.  The  north  boundary  being  11.47  chains  longer 
than  that  of  the  south,  and  the  east  boundary  a  north  and  south 
line,  a  moment's  reflection  will  demonstrate  that  the  west 
boundary  was  originally  run  in  a  northwesterly  direction. 
This  section  is  rolling  prairie  land,  and  was  at  one  time  granted 
by  Congress  in  aid  of  the  construction  of  a  railway,  but  the 
grant  was  declared  forfeited  about  1891,  and  the  improvements 
made  thereon  prior  thereto  were  not  of  a  very  substantial  char- 
acter. Though  it  will  be  presumed  that  official  duty  has  been 
regularly  performed,  the  discrepancy  in  the  respective  lengths 
of  the  north  and  south  boundaries  of  section  33  overthrows  this 
presumption,  and  tends  to  prove  that  the  person  who  made  the 
original  survey  never  ran  the  random  line  on  the  north 
boundary  the  entire  length  indicated  in  the  field  notes,  for.  if 
he  had  done  so,  he  would  have  discovered  the  error  in  running 
the  west  boundary.  The  plaintiff's  contention  is  that  the 
quarter  post  on  the  north  side  of  section  33  was  originally  set 
in  a  mound  of  earth  40.17  chains  east  and  43  links  south  of  the 
northwest  comer  of  that  section,  and  that  a  line  run  from  this 
point  to  the  quarter  post  on  the  south  side  of  the  section  will 
show  that  the  north  end  of  the  defendant's  fence  extends  2.85 
chains  too  far  east.  The  defendant  insists,  however,  that  the 
point  at  which  the  quarter  post  on  the  north  side  of  the  section 
was  originally  set  cannot  be  found,  and,  this  being  so,  it  should 
be  located  in  a  right  line  and  midway  between  the  northwest 
and  the  northeast  comers  of  the  section,  from  which  a  line  ex- 
tending to  the  quarter  post  on  the  south  side  will  prove  that 
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his  fence  is  not  built  upon  plaintiff's  land.  The  testimony  con- 
clusively shows  that  pits  were  dug  and  a  mound  raised  at  the 
point  where  it  is  claimed  by  plaintiff  that  the  quarter  post  was 
originally  set  on  the  north  boundary  of  said  section.  This 
mound  was  seen,  about  1876,  by  the  witnesses  William  Ander- 
son, Robert  Walker,  and  James  Derrick,  the  latter  saying  that 
he  thought  he  saw  a  stake  standing  therein.  The  witness  Heza- 
kiah  Kay  says  that  in  1875  or  1876  he  saw  a  stake  having 
figures  thereon  standing  in  the  middle  of  the  mound,  and  this 
stake  was  seen  standing  at  that  point  by  the  witnesses  James 
Kill  gore  and  Thomas  Moore,  the  latter  saying  that  in  the 
spring  of  1877  the  stake  was  broken  off  by  being  struck  by  a 
double-tree  in  plowing.  The  witness  Derrick,  who  in  1875 
owned  the  quarter  section  joining  the  northwest  quarter  of  sec- 
tion 33  on  the  north,  says  that  about  1879  he  built  a  fence  from 
the  mound  referred  to  north  along  the  east  boundary  of  his 
land. 

The  witness  Walker,  who  about  1879  had  a  possessory  right 
to  the  northeast  quarter  of  section  33,  says  that  he  commenced 
at  said  mound,  and  built  fences  along  the  west  and  north 
boundaries  of  the  land  so  claimed  by  him.  The  witness  Kay, 
having  thereafter  secured  the  right  of  possession  of  the  east 
half  of  section  33,  desired  to  build  a  fence  along  the  west 
border  of  his  claim  that  would  turn  hogs,  but  because  the  per- 
sons who  claimed  the  west  half  of  the  section  would  not  join  in 
making  such  improvement,  he  put  up  a  new  fence,  which  was 
placed  six  feet  east  of  the  one  so  built  by  Walker.  The  de- 
fendant secured  possession  of  the  southwest  quarter  of  section 
33,  and,  in  order  to  ascertain  the  east  boundary  thereof,  em- 
ployed a  surveyor,  who,  being  unable  to  find  any  relic  of  the 
quarter  post  in  the  line  indicated  by  the  fences  built  by  Der- 
rick and  Walker,  located  it  midway  between  the  northwest  and 
the  northeast  comers  of  the  section,  from  which  he  extended  a 
line  to  the  quarter  post  on  the  south.  The  defendant,  in  Au- 
gust, 1898,  tore  down  the  south  half  of  the  fence  erected  by 
Kay,  and  rebuilt  it  upon  the  line  located  by  the  surveyor  so 
employed  by  him.     In  March,  1899,  several  persons  digging 
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near  the  center  of  the  county  road,  which  had  been  opened 
along  the  north  boundary  of  section  33,  in  line  with  the  fences 
that  formerly  ran  north  and  south  from  said  mound,  found, 
about  eight  inches  beneath  the  surface,  the  end  of  a  rotten, 
charred  stake,  and,  without  removing  it,  sent  for  J.  W.  Kim- 
brell,  a  surveyor,  who  took  it  up,  and 'as  a  witness  for  plaintiff 
states  that,  in  his  opinion,  it  is  a  part  of  the  stake  originally 
set  for  the  quarter  post  on  the  north  side  of  section  33.  The 
testimony  shows  that,  though  the  part  of  the  stake  found  was 
very  rotten,  it  bore  unmistakable  evidence  of  having  been 
charred,  and  was  held  together  by  grass  roots  and  fibers  that 
surrounded  it.  The  witnesses  who  were  present  when  this 
part  of  the  stake  was  taken  up  state  that  the  place  where  it  was 
found  had  probably  never  been  disturbed  since  it  was  set.  We 
think  the  testimony  shows  that  the  wood  so  found  is  a  part  of 
the  quarter  post  originally  set  by  the  deputy  United  States  sur- 
veyor to  mark  the  subdivision  of  the  sections ;  that  he  did  not 
run  the  random  line  to  the  northeast  corner,  as  stated  in  the 
field  notes,  but  only  to  the  mound  where  he  set  the  stake,  and, 
having  done  so,  returned  to  the  northwest  comer  of  the  section. 
A  controlling  circumstance  that  induces  the  conclusion  we  have 
reached  is  the  building  of  the  fence  by  Derrick.  His  claim 
was  upon  government  land,  to  which  he  sought  a  title,  and  it  is 
reasonable  to  suppose  that  he  would  desire  to  inclose  the  entire 
tract  claimed  by  him.  That  he  began  his  fence  at  the  mound, 
which  at  that  time  was  plain  to  be  seen,  and  in  which  he  thinks 
he  saw  the  st^ke  standing,  affords  very  strong  evidence  that  his 
fence  began  at  the  quarter  post  on  the  south  side  of  section  28 
and  on  the  north  side  of  section  33,  in  said  township  and  range. 
The  testimony  shows  that  the  north  end  of  the  fence  built  by 
the  defendant  extends  upon  plaintiff's  premises  3.75  chains, 
but,  as  the  prayer  of  the  complaint  is  that  the  line  be  estab- 
lished to  a  point  2.85  chains  west  of  where  the  north  end  of  the 
fence  stands,  the  defendant  has  no  cause  to  complain  because 
plaintiff  failed  to  ask  that  the  line  at  this  point  should  be  car- 
ried ninety  links  further  west. 

4.  The  line,  as  actually  run  upon  the  ground  in  making  the 
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original  survey,  controls,  to  which  the  distance  given  in  the 
field  notes  must  necessarily  yield  {Goodman  v.  Myricky  5  Or. 
65;  Van  Dusen  v.  Shively,  22  Or.  64,  29  Pac.  76),  and,  believ- 
ing,  as  we  do,  that  the  preponderance  of  the  testimony  sup- 
ports the  decree  of  the  lower  court,  it  follows  that  it  must  be 
affirmed,  and  it  is  so  ordered.  Affibmbd. 


Decided  7  October,  1901. 

WAixnra  v.  tbbvob. 

(06  Pac.  234.] 

Appeal  from  Tillamook  County. 

Action  by  Martha  J.  Walling  against  William  Trevor,  in 
which  plaintiff  appeals  from  a  judgment  against  her.  Motion 
to  dismiss  the  appeal.  Continued  ;  Dismissed.* 

Mr.  Peter  H,  D'Arcy  for  the  motion. 
No  appearance  contra. 

Mb.  Chief  Justice  Bean  delivered  the  opinion. 

The  notice  of  appeal  in  the  above-entitled  case  bears  the  sig- 
natures of  William  Reid  and  T.  B.  Handley  as  attorneys  for 
the  appellant.  Notice  of  motion  to  dismiss  the  appeal  was 
served  upon  William  Reid.  At  the  hearing  there  was  no  ap- 
pearance for  the  appellant,  and  Mr.  Reid,  in  a  letter  to  the 
clerk,  says  that  he  is  not  and  never  was  attorney  for  the  appel- 
lant. In  view  of  this  fact,  it  is  ordered  that  notice  of  the 
motion  to  dismiss  be  served  upon  Mr.  Handley,  and  further 
consideration  of  the  motion  will  be  continued. 

Continued;  Dismissed. 


•NoTB. — The  appeal  was  subsequently  dismissed  on  another  motion,  without 
an  opinion.  Rmfobtbr. 
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Decided  26  Jane,  1902. 
BIOHABDS'  BSTATB. 

From  Multnomah :  John  B.  Cleland,  Judge. 

This  was  an  appeal  from  an  order  of  the  circuit  court  sus- 
taining an  order  of  the  county  court  directing  the  sale  of  cer- 
tain realty  belonging  to  the  estate  of  Solomon  Richards. 

Affirmed. 

Messrs,  George  W.  P.  Joseph  and  H,  B.  Nicholas  for  appel- 
lant. 

Messrs,  Paxton,  B^ach  &  Simon  for  respondents* 

Pursuant  to  the  stipulation  of  the  parties,  the  decree  ap- 
pealed from  was  affirmed  without  costs  to  either  party. 

Affirmed. 

Argued  3  February ;  decided  16  February,  1903. 

PEBELLI  V.  OANDIANI. 

[71  Pac.  637.] 

From  Lane :  James  W.  Hamilton,  Judge. 

Suit  by  G.  B.  Perelli  against  C.  F.  Candiani  and  Caesar 
Marco  to  establish  an  interest  in  a  mine^  resulting  in  a  decree 
for  defendants,  from  which  plaintiff  appeals.        APFmMED. 

For  appellant  there  was  a  brief  over  the  names  of  Mitchell  dt 
Tanner,  with  an  oral  argument  by  Mr,  Albert  H.  Tanner. 

For  respondents  there  was  a  brief  over  the  names  of  L, 
Bilyeu  and  Thompson  &  Hardy,  with  an  oral  argument  by  Mr. 
BUyeu  and  Mr,  C.  A.  Hardy. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  a  suit  to  establish  an  interest  in  a  mining  claim.  In 
November,  1899,  the  plaintiff  and  defendant  Candiani,  resi- 
dents of  Portland,  jointly  located  a  mining  claim  in  the  Blue 
River  Mining  District,  in  Lane  County,  designating  it  as  the 
** Doctor  Lode.*'     On  February  14,  1900,  Candiani  posted  a 

42  0&.— 40 
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new  notice  of  location  in  his  own  name,  which  he  had  recorded 
February  i6th,  in  order  to  prevent  a  possible  forfeiture  or  an 
attempted  relocation  by  some  one  else.  On  the  13th  of  March 
he  and  plaintiff  and  defendant  Marco  entered  into  an  agree- 
nient  in  writing:,  by  which  they  associated  themselves  together 
as  partners  for  the  purpose  of  developing  and  working  the 
mine.  Under  this  agreement,  they  were  to  share  alike  in  the 
profits  and  losses  of  the  venture,  and  neither  was  to  put  into 
the  enterprise  any  greater  sum  than  $200,  except  upon  the 
mutuaJ  agreement  of  all.  On  the  same  day  Candiani  conveyed 
by  deed  to  the  plaintiff  and  Marco  each  an  undivided  one  third 
of  the  property  for  a  stated  consideration  of  $200,  but  no 
money  was  paid  by  either  of  them  therefor,  or  for  any  other 
purpose,  except  the  $200  put  into  the  partnership,  which  was 
used  in  developing  and  working  the  mine.  They  thereafter 
proceeded  to  occupy  and  work  on  the  claim  until  about  the 
18th  of  October,  1900,  when  plaintiff  sold  and  conveyed  to  one 
Descamps  an  undivided  one  third  interest  therein,  and  thei'e- 
after  ceased  to  have  anything  more  to  do  with  the  property. 
In  July,  1901,  he  commenced  this  suit  to  establish  a  right  to  an 
undivided  one  half  of  the  claim,  on  the  ground  that  the  original 
location  made  by  himself  and  Candiani  was  made  by  them 
as  tenants  in  common,  and  that  the  subsequent  location  by 
Candiani  inured  to  his  benefit  as  a  cotenant.  No  rights  are 
claimed  by  the  defense  on  account  of  the  second  location,  but  it 
is  insisted  that  the  mine  was  originally  located  by  tlie  plaintiff 
and  Candiani  under  an  agreement  that  it  should  belong  to 
them  and  the  defendant  Marco  in  equal  parts,  that  the  subse- 
fiuent  partnership  agreement  was  for  the  purpose  of  carryim^ 
out  their  original  contract,  and  that  by  selling  and  disposing  of 
a  one  third  thereof  the  plaintiff  devested  himself  of  all  interest 
therein.  The  complaint  alleges,  and  the  plaintiff  testified,  that 
he  is  the  owner  of  an  undivided  one  half  of  the  property  in 
controversy;  but,  under  any  view,  his  interest  cannot  possibly 
exceed  a  sixth.  There  is  but  one  mining  claim  or  tract  of  land 
involved  in  the  case.  He  does  not  make  any  pretense  that  he 
ever  owned  more  than  an  undivided  one  half  thereof,  and,  as 
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he  sold  and  conveyed  to  Deseamps  one  third,  his  rejnaining  in- 
terest cannot  exceed  a  sixth.  And  whether  he  owns  such  an 
interest  or  not  depends  upon  the  agreement  under  which  the 
claim  was  originally  located. 

The  second  location  by  the  defendant  Candiani  necessarily 
inured,  under  the  law,  to  the  benefit  of  the  parties  interested 
with  him  in  the  property,  so  we  shall  confine  our  examination 
to  that  point.  The  plaintiff  testified  that  he  was  an  experi- 
enced miner,  and  that  it  was  agreed  between  himself  and  Can- 
diani that  they  should  go  to  the  Blue  River  Mining  District, 
and  locate  there  one  or  more  mining  claims,  the  plaintiff  to  put 
in  his  knowledge  and  experience,  and  Candiani  to  pay  all  ex- 
penses, and  that  they  should  own  the  claims  so  located  share 
and  share  alike ;  that,  in  pursuance  of  this  agreement,  the  mine 
now  in  controversy  was  located ;  that,  after  the  second  location 
by  Candiani,  he  claimed  to  own  the  entire  mine ;  and  that  plain- 
tiff was  compelled  to  and  did  pay  him  $200  for  a  one  third 
interest  in  the  second  location,  but  he  did  not  intend  to  aban- 
don any  of  his  rights  under  the  first.  Candiani  testified,  on 
the  other  hand,  that  the  understanding  and  agreement  under 
which  the  first  location  was  made  was  that  defendant  Marco 
should  be  an  equal  owner  with  himself  and  the  plaintiff  in  the 
claim.  There  is  thus  a  direct  conflict  in  the  testimony  of  the 
witnesses;  but,  in  our  opinion,  the  subsequent  conduct  of  the 
parties  supports  the  theory  of  the  defendants.  The  partner- 
ship agreement,  the  fact  that  the  mine  was  occupied  and 
worked  by  the  three  jointly,  and  the  plaintiff's  action  after  he 
had  sold  one  third  to  Deseamps,  all  go  to  show  that  his  interest 
was  understood  by  himself  and  the* other  parties  to  be  a  third. 
At  the  time  he  sold  to  Deseamps,  he  told  him,  so  the  latter  testi- 
fied, that  he  was  disposing  of  all  his  interest  in  the  Blue  River 
Mining  District  because  he  could  not  get  along  with  Candiani, 
and  henceforth  he  would  have  nothing  more  to  do  with  him. 
Immediately  thereafter  he  went  away  from  the  mine,  and  gave 
it  no  further  attention  until  after  the  defendant  Candiani  and 
his  associates  had  developed  it  by  the  expenditure  of  a  large 
sum  of  money,  and  it  was  reported  to  be  very  valuable.     The 
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plaintiff  attempt  to  explain  the  partnership  agreement,  and 
his  acceptance  of  a  deed  from  Candiani  for  one  third  of  the 
mine,  by  saying  that  he  supposed  at  the  time  that  they  referred 
to  the  second  location,  and  a  different  mine.  But  he  had  a  copy 
of  the  second  notice  of  location  at  the  time  the  partnership 
aj?reement  was  entered  into,  and  it  would  seem,  therefore,  that 
ht  must  have  known  that  it  was  the  same  property.  But,  whether 
he  did  or  not,  he  shortly  afterward  went  up  to  the  mine,  worked 
on  it  for  some  considerable  time  under  the  agreement,  and 
knew  that  the  work  of  developing  and  prospecting  was  being 
done  on  the  mine  formerly  located  by  himself  and  Candiani. 
We  think,  therefore,  that  it  is  quite  clear  from  the  testimony 
that  his  understanding,  as  well  as  that  of  the  other  parties,  was 
that  his  interest  in  the  mine  was  limited  to  one  third,  and,  hav- 
mg  sold  and  disposed  of  it,  he  has  no  further  right  thereto. 
The  decree  of  the  court  below  must  be  affirmed.      Affirmed. 
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Tifft,  Arthur  P 11 362 1896 

Timmons,  W.  F 12 73 1897 

Tomllnson,  H.  M 12 475 1898 


«  Unintentionally  omitted  ftom  the  list  In  28  Oregon. 
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Tongue,  Edmund  Burke 12 172 1897 

Tooze,  Charles  T 11 862 1896 

Topping,  George  P 11 701 1897 

Townsend,  Corwln  A 12 596 1898 

Travis,  Lee  Moxom 13 314 1899 

Trimble,  Raleigh 13 314 1899 

Turner,  F.  A 12 475 1898 

Turner,  H.  H 14 468 1901 

Tuttle,  John  B 1 401  (Pendleton) .  .1898 

Uglow,  John  C 14 593 1901 

Upton,  Jay  H 15 217 1902 

U'Rem,  William  S 13 83 1899 

Van  Deventer,  Jerry 1 610  (Pendleton) .  .1901 

Van  Duyne,  Owen  M 18 314 1899 

Van  Vactor,  Samuel  B 11 633 1897 

Van  Valkenberg  M 14 593 1901 

Van  Winkle,  L  Homer 14 458 1901 

Van  Zante,  John 11 772 1897 

Vaughn,  William  T 14 226 1900 

Veazie,  J.  Clarence 11 486 1896 

Wagner,  Alexander 11 362 1896 

Wakemaai,  Thaddeus  B 14 462 1901 

Walker,  B.  O 16 218 1902 

Wallace,  J.  L 14 458 1901 

Wallace,  N.  W 15 217 1902 

Ward,  Winfleld  Scott 11 362 1896 

Ware,  Harry  H 14 593 1901 

Waters,  F.  W 12 476 1898 

Watson,  H.  C 14 656 1901 

Watson.  James 11 772 1897 

Watson,  James  Owen 14 62 1900 

Watts,  John  P 14 62 1900 

Webster,  Herman  A 14 182 1900 

Weddell,  P.  M 14 468 1901 

Welch,  (Jeorge  F 11 362 1896 

Wells,*  Frank  M 10 244 1893 

Wench,  William 1 266  (Pendleton) .  .1896 

Wheeler,  Alfred  C 13 814 1899 

Whltcomb,  Herman  S 18 300 1899 

White,  EhigeneD 13 133 1899 

Wlkander,  Gustavus  A 13 306 1899 
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Wilbur,  D.  W 12. . . 

Wilkinson,  Charles  K 11. . . 

Williams,  Fred  S 11. . . 

Wilson,  CharlesU 12. . . 

Wilson,  Daniel 12. . . 

Wilson,  Fred  W 11. . . 

Wilson,  (George  William 15. . . 

Wilson,  James  G 14. . . 

Winfree,  A.  B. 1. . . 

Wintermeier,  Charles  A 11 . . . 

Withlngton,  Amory  Holbrook 11 . . , 

Wood,  Carver  C 16. . . 

Wood,  Nina  E 11. . . 

Wood,  W.  A 12. . . 

Wood,  Wells  W 1. . 

Wood,  William  A 11. . , 

Woodson,  Clinton  E 14. . , 


34 

1898 

362 

1896 

.362 

1896 

475 

1898 

.475 

1898 

486 

1896 

.545 

1903 

458 

1901 

Woodward,  F.  T 13 117. 

Working,  Lincoln 12 475. 

Wrightman,  Frank  Teno 12 475. 

Young,  Frank  S 1. 

Young,  Johan  BIsworth 11 . 

Young,  Oglesby 11. 


.484  (Pendleton)..  1900 

.772 1897 

.362 189Q 

.201 1902 

.362 1896 

.475 1898 

.265  (Pendleton)..  1896 

.360 1896 

.   62 1900 

.1899 
.1898 
.1898 

.1901 
.1896 
.1896 


.508  (Pendleton). 

.322 

.322 
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ABATEMENT. 

Right  to  Answer  to  Merits  After  Answer  In  Abatement  Has  Been  Over- 
ruled by  the  Court.  See  Plkadino,  3. 

ACTS  OF  LEGISLATURE. 

Sufficiency  of  Titles  of  Acts.  See  Statutes. 

ADEQUATE  REMEDY  AT  LAW. 

Effect  of  Sufficient  Redress  at  Law.  See  Equity,  1-3. 

ADMINISTRATION 

Of  Estates  of  Decedents.  See  Executors  &  Administrators. 
Of  Estates  of  Bankrupts.  See  Bankruptcy. 
Of  Insolvent  Estates.  See  Rbceiybrs. 

ADVERSE  POSSESSION. 

When  Adverse  Use  is  Initiated. 

1.  An  adverse  claim  Is  not  Initiated  until  some  one  Is  deprived  of  the  bene- 
f  clal  use  of  the  thing  claimed,  so  that  until  then  the  statute  of  limitations 
does  not  begin,  to*  run.  Britt  v.  Reed,  76. 

Measure  of  a  Prescriptive  Right. 

2.  The  extent  of  a  right  gained  by  prescription  Is  always  measured  by  the 
extent  of  the  use  and  enjoyment  for  the  full  period  required  by  the  statute 
of  limitations,  and  the  right  claimed  must  be  clearly  defined. 

Salem  MUls  Co.  v.  Lord,  82. 
Holding  Under  Claim  of  Ownership. 

3.  An  unconditional  and  continued  claim  of  ownership  to  a  given  line 
accompanied  by  exclusive  possession  for  more  than  ten  years  constitutes 
adverse  possession  to  such  line.  Oi»t  v.  Doke»  225. 

ADVERSE  USE  of  Water. 

When  an  Adverse  Use  Is  Initiated.  See  Waters,  7. 

AFTER  ACQUIRED  PROPERTY. 

Validity  of  Chattel  Mort^^age  On.  See  Chattel  Mortgages,  2. 

AGENCY.  Same  as  Principal  &  Agent. 

AIDER 

Of  Complaint  by  Answer.  See  Pleading,  13. 
Of  Complaint  by  Verdict.  See  Pleading,  14. 

ALLEGATA  ET  PROBATA.  See  Pleading,  2. 

AMENDMENT 

Of  Pleading  by  Dropping  Name  of  a  Partner.  See  Pleading,  7. 

AMBIQUITY.  Explalnablllty  Of  by  Parol.  See  Evidence,  10. 

ANCIENT  BOUNDARIES.  Same  as  Boundaries. 

ANSWER. 

Right  to  Answer  the  Merits  of  the  Case  After  an  Answer  In  Abatement 
Ifns  Been  Overruled.  See  Pleading,  3. 
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anticipating  pay3ibnt. 

Effect  on  Surety  of  Payment  on  Contract  Before  Due.  See  Prin.  &  Sfrett.S. 

APPEALABLE  ORDER.  See  Appeal,  1-4. 

APPEAL  AND  ERROR. 

RrLiNO  Complained  of  Must  Be  Pbkjiidicial. 

1.  No  appeal  can  be  prosecuted  from  a  ruling  not  prejudicial  to  the  appel- 
lant, as  witness  this  case :  A  warehouseman  died  leaving  outstanding  receipts 
for  more  than  12,000  bushels  of  wheat,  with  only  10,114  bushels  on  hand, 
and  two  receipts  for  2.500  bushels  given  as  collateral  to  his  notes,  and  not 
representing  wheat  actually  received  from  the  note  creditor,  or  wheat  of  the 
warehouseman's  on  hand.  A  receiver  was  necessary  to  care  for  the  ware- 
house and  its  contents  pending  litigation  over  the  conflicting  rights.  The 
decree,  after  paying  the  receiver,  divided  the  proceeds  in  certain  proportions 
among  all  the  actual  depositors,  excluding  the  holder  of  the  collateral  receipts. 
Clearly,  the  latter  could  not  complain  of  the  terms  of  the  distribution,  for 
there  was  not  enough  wheat  to  pay  even  the  actual  depositors,  and  before  he 
could  receive  anything  the  receiver's  charges  were  properly  payable  besides. 

MUliom  V.  Clovr,  169. 
Appealable  Judgment. 

2.  A  final  order  from  which  an  appeal  may  be  taken  most  be  one  affecting 
some  substantial  right  of  the  appellant  (Hill's  Ann.  I^ws.  S  535),  from  which 
It  necessarily  follows  that  where  a  party's  rights  have  been  fully  protected 
by  a  final  order  he  cannot  appeal  because  the  relief  was  given  for  a  wrong 
reason.  Hume  t.  Turner,  202. 

Idem. 

8.  An  order  of  a  court  of  equity  passing  on  the  validity  of  a  claim  against 
a  fund  in  the  custody  of  Its  officers  is  a  final  determination  of  the  right  to 
participate  in  the  fund.  Baker  v.  Williams  Banking  Co.  213. 

Idem. 

4.  The  sole  and  unreviewable  right  of  a  common-law  superior  court  of 
record  to  determine  and  punish  a  contempt  does  not  prevail  in  Oregon,  for. 
under  Section  676,  B.  &  C.  Comp.,  either  party  to  a  contempt  proceeding  may 
appeal  from  the  final  order  therein.  State  ex  rcl.  v.  Oray,  261. 

Necessity  op  Exceptions  at  the  Tbial. 

5.  An  exception  to  the  ruling  of  the  trial  court  in  giving  or  refusing 
instructions  Is  necessary  to  secure  a  review  of  such  ruling  on  appeal. 

Croasen  v.  Qrandy,  282. 
Sufficiency  of  Exceptions  to  Instbuctions. 

6.  A  general  or  lump  exception  to  several  instructions  given  or  refused  is 
not  an  exception  at  all.  if  any  one  of  the  instructions  objected  to  is  correct, 
or  any  one  of  those  refused  is  unsound.  York  v.  Noah,  322. 

New  Trial  for  Insufficiency  of  Evidence. 

7.  A  motion  to  set  aside  a  verdict  and  for  a  new  trial  for  insufficiency  of 
the  evidence  is  addressed  to  the  sound  discretion  of  the  trial  court,  and  its 
action  thereon  will  not  be  reviewed  w^here  the  defeated  party  made  no  motion 
for  a  judgment  or  nonsuit  during  the  trial.  Ruckman  v.  Ormond,  209. 

Matters  Necessary  to  Appeab  in  Bill  of  Exceptions. 

8.  Appellant  cannot  review  an  alleged  denial  of  opportunity  to  introduce 
evidence,  where  the  record  falls  to  show  that  he  offered  testimony  and  ex- 
cepted to  its  exclusion.  First  Nat.  Bank  v.  Oregon  Paper  Co.  398. 
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Idem. 

9.  Evidence  and  other  matter  not  part  of  the  Jud§rment  roll  cannot  be  con- 
sidered on  appeal  in  a  law  action  unless  incorporated  in  the  bill  of  exceptions. 

Sutton  V.  Clarke,  525. 
Issues  and  Questions  in  Lower  Court. 

10.  Parties  having  once  assumed  a  certain  position  in  a  litigation,  and 
their  opponents  having  acted  accordingly,  they  are  estoppe'l  to  claim  oCber- 
wise,  to  the  Injury  of  the  adversary.  Oregon  v.  Davis,  34. 

Idem. 

11.  Where  a  case  has  been  tried  on  a  certain  theory,  with  the  acquiescence 
of  the  parties.  It  must  be  so  continued  on  appeal,  and  the  supreme  court  will 
not  permit  a  change  of  position  In  that  tribunal.  Durtiing  v.  Walz,  100. 

Idem. 

12.  Even  though  the  illegality  of  a  contract  in  litigation  has  not  been  In  any 
way  suggested  to  or  considered  by  the  trial  court,  the  question  may  be  first 
raised  on  appeal,  for  the  action  of  the  lower  court  in  not  considering  the 
question  of  public  policy  was  not  an  exercise  of  its  discretion,  but  a  deter- 
mination of  a  question  of  law,  and  hence  reviewable.  Cullison  v.  Downing,  377. 

Instructions  on  Irrelevant  Issues. 

13.  It  is  reversible  error  to  Instruct  a  Jury  concerning  Issues  other  than 
those  made  by  the  pleadings.  First  I/at.  Bank  v.  McDonald,  257. 

Instructions — Harmless  Error. 

14.  Only  material  errors  are  ground  for  reversal ;  so,  an  instruction  on  a 
point  that  the  Jury  did  not  consider,  even  if  erroneous,  is  harmless. 

OrosBcn  t.  Ctrandy,  282. 
Presumption  From  Evidence  Not  Brought  Up. 

15.  Where  not  all  the  evidence  is  brought  before  the  appellate  court.  It  will 
be  presumed  that  whatever  facts  were  by  the  instructions  assumed  to  have 
been  proven,  either  were  admitted  or  established  by  uncontroverted  testimony. 

Crossen  v.  Qrandy,  282. 
Error  Not  Presumed — ^Necessity  of  Evidence  in  the  Record. 

16.  In  the  absence  of  the  testimony  on  which  a  trial  court  acted  In  exer- 
cising its  discretion,  an  appellate  court  will  not  review  the  order. 

First  Nat.  Bank  v.  Oregon  Paper  Co.  398. 
Liability  on  Bond  for  Value  of  Use  of  Land  Pending  Appeal. 

17.  The  signers  of  a  bond  conditioned  to  pay  any  deficiency  if  the  decree 
should  be  affirmed,  and  the  value  of  the  use  and  occupation  of  the  mortgaged 
premises  until  delivery  of  possession,  are  liable  for  the  value  of  such  ust*  and 
occupation  in  addition  to  the  deficiency.  German  Savings  Society  v.  Kern,  532. 

Idem. 

18.  A  bond  given  under  Hlirs  Ann.  Laws.  §  538,  subdivision  2.  conditioned 
to  pay  all  costs  and  damages  awarded  respondent  on  the  appeal,  to  prevent 
waste,  and,  if  the  decree  should  be  affirmed,  to  pay  the  value  of  the  use  and 
occupation  of  the  mortgaged  premises  until  delivery  of  possession,  not  ex- 
ceeding a  sum  therein  specified,  absolutely  stays  the  enforcement  of  the 
decree,  and  the  mortgagor  is  entitled  to  remain  in  possession  pending  the 
appeal,  although  the  filing  of  such  a  bond  might  not  have  the  effect  of  ousting 
the  purchaser  if  he  had  already  entered  Into  possession. 

German  Savings  Society  v.  Kern,  532. 
APPLIANCES. 

Kind  a  Master  Must  Provide.  See  Master  &  Servant,  3. 
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appropriation. 

RssentLal  Elements  of  a  Valid  Appropriation.  See  Waters.  2. 
Priorities  Between  Sacceseive  Appropriatoni.  See  Watbbs,  4,  5. 
Example  of  Sufficient  Claim  of  Appropriation.  See  Waters,  9. 

ARBITRATION  AND  AWARD. 

CONSTHrCTION  OP  AGREEMENT  TO  SETTXJB   DISPUTE. 

Defendant  sold  lumber  to  plaintiffs  to  be  shipped  abroad,  the  contract  of 
sale  providing  that,  in  the  event  of  dispute  at  the  port  of  discharge  as  to  the 
quality  of  the  lumber,  defendant  should  i4)point  a  representative  on  the  spot 
to  settle  it.  A  dispute  arose,  and  defendant,  on  notice,  refused  to  appoint  an 
agent,  writing  plaintiffs:  "We  will  be  satisfied  with  any  settlement  you  may 
make  for  us  in  adjusting  the  matter  at  the  point  of  destination."  Held,  that 
such  transaction  amounted  to  the  appointment  of  plaintiffs  as  defendant's 
agenu  to  settle  the  matter,  but  did  not  constitute  plaintiffs  an  arbitrator, 
whose  award  or  settlement  was  binding  on  defendant  until  impeach«*d  or 
set  aside  by  a  court  of  equity.  Williamson  v.  North  Pac.  Lum.  Co.  153. 

ASSESSMENT. 

Requirement  of  Name  of  True  Owner  in  Roll — ^Validity  of  Aasessment  to 
"Unknown  Owners  and  to  All  Claimants  and  Owners  Known  and  Un- 
known"— Statutory  Requirements.  See  Taxation,  1. 

ATTACHMENT. 

How  A  Writ  is  Lbvibd. 

1.  It  seems  that  under  B.  ft  C.  Comp.,  Section  233,  subd.  4,  and  Section  301, 
subd.  1,  when  real  property  is  attached,  no  actual  notice  to  the  owner  or 
occupant  is  now  required.  Brand  t.  Baker,  426. 

Collateral  Attack  on  Official  Character  of  Officer. 

2.  In  an  action  for  damages  by  a  contract  seller  against  the  purchaser  for 
refusing  to  receive  the  goods  contracted  for,  the  official  character  of  a  person 
who,  at  the  buyer's  Instance,  levied  an  attachment  on  the  goods  contracted 
for  sale,  thereby  rendering  the  seller  unable  to  deliver  them,  is  not  material 
to  the  sufficiency  of  such  levy  as  an  excuse  for  nondelivery. 

La  Folleti  y.  MiteheU,  465. 
ATTORNEY  AND  CLIENT. 

Nature  of  Employment  of  Attorney  for  an  Estate. 

1.  The  employment  of  an  attorney  by  an  executor  or  administrator  to  ad- 
vise and  assist  him  in  the  settlement  of  his  trust  is  a  personal  matter,  though 
he  may  be  allowed  a  reasonable  sum  on  that  account  in  the  final  settlement, 
if  the  circumstances  justified  the  employment.  Waiie  t.  WiUia,  288. 

Aldwance  op  Attorney's  Fees  to  Receiver. 

2.  An  allowance  for  the  services  of  counsel  for  a  receiver  is  made  to  the 
receiver,  and  not  to  the  counsel.  First  Nat.  Bank  v.  Oregon  Paper  Co.  S9a 

LiKN  of  Attorney  on  Property  op  an  Estate. 

3.  An  attorney  does  not  have  a  lien  on  the  property  of  an  estate  that  may 
come  into  his  possession  while  he  is  acting  under  an  employment  by  the  ex- 
ecutor or  administrator,  for  his  services  are  not  to  the  estate  but  to  the 
person  who  employed  him.  Waite  t.  WUlis,  288. 

Liability  op  Attorneys  to  Municipal  License  Tax. 

4.  An  attorney  at  law  is  subject  to  the  imposition  of  a  license  tax  on  his 
business,  either  by  the  legislature  or  by  a  municipality  to  which  the  legisla- 
ture's power  has  been  delegated,  notwithstanding  such  attorney  is  duly 
licensed  to  practice  law  in  all  the  courts  of  the  state.      Lent  v.  Portland,  488. 
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bankruptcy. 

Who  May  Sub  fob  Unpaid  Subscbiptions  to  Cobpobate  Stock. 

Under  80  Stat.  U.  S.  565,  |  70.  which  vests  In  the  trustee  in  bankruptcy 
all  property  transferred  by  the  bankrupt  in  fraud  of  creditors,  as  well  as  all 
rights  of  action  arising  on  contract,  and  authorizes  the  trustee  to  avoid  any 
transfer  by  the  bankrupt  of  his  property  which  any  creditor  of  such  bankrupt 
might  have  avoided,  the  trustee  Is  the  only  person  who  can  sue  to  recover  un- 
paid stock  subscriptions  from  the  stockholders  of  an  Oregon  corporation,  for 
in  this  state  such  subscriptions  constitute  an  asset  of  the  corporation,  and 
must  be  proportionately  distributed  among  the  creditors,  which  can  be  done 
only  by  a  trustee.  F<iico  v.  Kaupisch  Creamery  Co.  422. 

BANKS  AND  BANKING. 

"Demand"  fob  Deposits. 

Call  depositors  are  entitled  to  Interest  on  their  claims  against  an  insolvent 
bank  from  the  time  of  the  allowance  thereof  by  the  court ;  presentation  and 
allowance  of  the  claims  amounting  to  a  demand. 

Baker  v.  Williams  Banking  Oo,  213. 
BANKS  OF  STREAMS. 

Building  High  at  Low  Points — Beneficial  Use.  See  Watbbs,  2. 

BENEFICIAL  ASSOCIATIONS. 

Changing  Beneficiary — Effect  of  By-Laws.  See  Insubancb,  1. 

BILL  OF  EXCEPTIONS.  Same  as  Exceptions,  Bill  of. 

BILL  OF  REVIEW. 

Necessity  df  Setting  Out  Pleadings  on  Which  Rest  the  Decree  Sought  to  be 
Reviewed.  See  Equity,  6. 

BILLS  AND  NOTES. 

Pleading — Tbbm  "Administbatbix"  as  Dbscbiptio  Pbbsonab. 

A  designation  of  a  party  to  a  contract  as  "widow,"  or  "administratrix,*'  or 
the  like,  is  not  conclusive  as  to  the  capacity  in  which  the  person  was  acting: 
it  is  usually  considered  merely  descriptive,  but,  in  connection  with  other  cir- 
cumstances, should  be  considered  in  determining  the  intention  of  the  parties. 

Kitcheii  V.  Holmes,  252. 
BONDS. 

Nature  of  Action  on  Bond  of  Public  Ofllclal.  See  Officebs,  1. 

Effect  of  Seal  on  Bond  of  Public  Ofiicial.  See  Officeus,  2. 

Effect  of  Premature  Payment  on  Rights  of  Sureties.  See  Pbin.  &  Subbty,  5. 

Effect  of  Premature  Payment  on  Rights  of  Parties.  See  Contbacts,  20. 

BOUNDARIES. 

Conclusiveness  of  Govebnmbnt  Subvbys. 

1.*  The  rule  in  ascertaining  lost  boundaries  being  to  trace  the  lines  of  the 
original  survey,  the  corners  and  monuments  then  established  are  conclusive 
on  all  persons  holding  under  such  surveys,  and  cannot  be  moved. 

Trinwilh  v.  SmitK  230. 

Chanqino  Location  of  Govebnmbnt  Monument. 

2.  The  government  surveys  of  public  lands  are  conclusive  on  all  persons 
holding  land  in  reference  thereto,  and  corners  and  monuments  so  established 
cannot  be  altered,  whether  properly  placed  or  not.       Trintcith  v.  Smith,  230. 

C0NCLU8I\'ENE8S  OF  OKIQINAL  LINB. 

3.  In  determining  a  disputed  boundary  line  between  adjacent  lands,  the  line 
as  actually  run  on  the  ground  in  making  the  original  survey  controls  the  dis- 
tance given  in  the  surveyor's  field  notes.  KUlgore  v.  Carmichael,  618. 
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Rules  fob  Establishing  Lost  Interior  Corners. 

4.  The  rules  for  establishing  lost  interior  comers  are  levlewed  and  dis- 
cussed, and  it  is  held  that  the  special  commissioners  reached  a  correct  con- 
clusion as  to  the  disputed  line.  Trintcith  v.  Smith,  239. 

Relocating  Lost  Corners  From  Known  Corners. 

5.  In  a  suit  to  establish  the  boundary  line  between  the  S.  E.  M  of  the 
S.  E.  \i  and  the  N.  E.  %  of  the  S.  E.  \i  of  section  29  of  a  certain  township, 
the  evidence  shows  that  the  southeast  corner  of  the  section  is  a  lost  comer, 
and  that  the  field  notes  locating  it  are  inaccurate,  so  that  the  disputed  comer 
cannot  be  located  therefrom,  and  hence  the  commissioners  appointed  to  estab- 
lish the  boundary  line  properly  located  the  disputed  line  from  the  original 
government  corners  found  In  pince  at  the  northeast  of  section  33,  northeast 
and  northwest  of  section  29,  southeast  and  southwest  of  section  32,  and 
northwest  of  section  31,  in  such  township.  Trinwith  v.  Smith,  239. 

Establishing  Boundaries  bt  Statutory  Proceeding — Statute. 

6.  Section  4907  of  B.  &  C.  Comp..  providing  that  when  the  owner  or  owners 
of  one  or  more  tracts  of  land  shall  desire  to  permanently  establish  the  cor- 
ners and  boundaries  thereof,  he  or  they  shall  notify  the  county  surveyor,  who 
shall  thereupon  make  the  survey,  after  notifying  all  persons  who  miy  be 
affected  thereby,  applies  to  only  those  instances  in  which  the  boundary  is 
doubtful,  disputed  or  uncertain,  and  a  line  that  has  been  accepted  as  correct 
for  more  than  ten  years  is  neither  uncertain  nor  doubtful. 

Egan  v.  Pinnry,  599. 
Decreeing  Title  to  Land  Between  Disputed  Boundaries. 

7.  Where  a  court  of  equity  obtained  Jurisdiction  to  ascertain  and  determine 
a  disputed  boundary  line,  it  had  authority  to  decree  who  was  the  owner  of 
the  land  lying  between  the  boundary  lines  contended  for. 

Killgorc  v.  Carmichael,  618. 
See,  also.  Adverse  Possession,  3. 
BROKERS. 

ItEAL  Estate  Brokers — Right  to  Commission. 

1.  An  agent  who  is  employed  to  sell  property  under  an  agreement  that  If 
he  finds  a  purchaser  he  shall  be  paid  a  certain  sum,  is  entitled  to  his  com- 
mission when  he  produces  to  the  seller  a  purchaser  who  is  ready,  able,  and 
willing  to  take  the  property  on  the  terms  offered,  though  no  sale  is  consum- 
mated owing  to  the  owner's  refusal  to  sell.  York  v.  Ntuh,  322. 

Epkect  of  Option  by  Seller  to  Another  Purchaser. 

2.  If  an  owner  who  has  given  a  broker  an  agreement  to  pay  him  a  sum  for 
producing  a  purchaser,  sells  the  property  himself  before  the  purchaser  is  pro- 
duced, the  broker  is  not  entitled  to  a  commission,  but  the  owner  must  have 
either  sold  or  made  a  valid  contract  to  sell  to  relieve  him  from  liability  to  the 
broker.  York  v.  Nash,  322. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

Rate  of  Interest  Allowable  on  Usurious  Contracts. 

1.  Where  parties  have  entered  into  an  usurious  contract  for  the  use  of 
money,  comprising  interest,  as  such,  and  other  charges  that  constitute  the 
unlawful  element,  the  lender  should  be  allowed  on  the  final  application  of 
payments  only  the  rate  of  interest  contracted  for.  and  not  the  highest  legal 
rate.  Hubert  v.  Washington  Investment  Assoc.  71. 

Building  Associations — Estoppel  c»n  Stockholder  to  Plead  Usuht. 

2.  A  stockholder  In  a  building  and  loan  association  who  has  paid  usurious 
Interest,  Is  not  estopped  to  set  up  the  defense  of  usury  as  against  the  asso- 
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elation,  in  the  absence  of  any  showing  that  it  has  been  Induced  by  such  pay- 
ment to  in  any  manney  change  or  altar  its  position  so  that  the  defense  could 
operate  to  its  prejudice.  Hubert  v.  Washington  Investment  Assoc,  71. 

Extent  of  Usubiousness  of  Building  Mobtgagb. 

3.  A  building  and  loan  mortgage,  by  which,  under  guise  of  premiums, 
installments  on  6tock,  and  Interest,  the  amount  actually  received  for  the  use 
of  the  money  loaned  is  in  excess  of  the  interest  permitted  by  law,  is  usurious 
only  as  to  the  excessive  payments.  Irwin  v.  Washinyton  Loan  Assoc.  105. 

Rbatplication  of  Payments  on  Usubiocs  Mobtgaoe. 

4.  A  purchaser  of  land  subject  to  a  mortgage  to  a  building  association, 
under  the  terms  of  which  the  grantor  paid  usurious  intere^it.  Is  not  entitled 
to  have  that  part  of  the  interest  paid  by  the  grantor  which  exceeded  the  legal 
rate  reapplied  in  satisfaction  of  the  principal ;  but  is  entitled  to  a  reappllca- 
tlon  of  the  excess  charges  that  he  has  himself  paid  since  purchasing. 

Incin  V.  Washington  Loan  Assoc.  105. 
Plea  of  Usuby  by  Gbantee  of  Mortgaged  Land. 

5.  A  purchaser  of  realty  subject  to  an  usurious  mortgage,  who  has  assumed 
and  agreed  to  pay  such  lien  as  a  part  of  the  purchase  price,  cannot  plead 
usury  against  a  foreclosure  thereof. 

Frost  y.  Pacific  Savings  Co.  44;  Irtcin  v.  Washington  Loan  Assoc.  105. 

BUILDING  CONTRACTS. 

Facts  Showing  Waiver  of  Architect's  Final  Certificate.  Sec  Contracts,  11. 
Pleading  W|iiver  of  Architect's  Final  Certificate.  See  Contbacts,  12. 
Extension  of  Time  Caused  by  Changing  Plans.  See  Contbacts,  14. 
Extension  of  Time — Need  of  Written  Request.  See  Contbacts,  16. 
Delay  Beyond  Contract  Time  Includes  Sundays.  See  Contracts,  17. 
Guaranty  by  Contractor  Against  Liens.  See  Contbacts,  10. 

BURDEN  OF  PROOF 

In  Civil  Cases  Generally.  See  Evidence^  2,  3. 
On  Question  of  Suicide.  See  Inbubance^  3. 

BY-LAWS. 

Necessity  of  Complying  With  to  Accomplish  Change  of  Beneficiary  in  Fra- 
ternal Insurance  Policy.  See  Inrubance,  1. 

CARRIERS. 

Liability  fob  Injubies  Caused  by  Pebmanbnt  Obstbuctions. 

1.  It  Is  negligence  for  a  street  railway  company  to  permit  permanent  ob- 
structions to  remain  so  close  to  its  tracks  that  passengers  are  in  danger  of 
coming  In  contact  therewith,  and  usually  the  jury  are  to  determine  whether  a 
given  obstruction  is  so  situated.        *  Anderson  v.  City  Railway  Co.  505. 

INJUBY   FBOM   OBJECT   NEAB  TBACK QUESTION   FOB  JUBY. 

2.  A  street  railway  company  constructed  its  tracks  so  near  the  super- 
structure of  a  bridge  as  to  leave  only  eighteen  Inches  between  the  framework 
thereof  and  the  outer  edge  of  the  footboard  of  its  open  oars.  A  passenger 
riding  on  the  footboard — the  seats  inside  the  car  all  being  occupied — was  in- 
jured by  coming  in  contact  with  a  strut  of  the  bridge.  There  was  evidence 
that  the  car  was  going  at  high  speed,  and  that  no  warning  was  given  of  the 
proximity  of  the  bridge.  Held,  that  the  company's  negligence  was  a  question 
for  the  lury.  Anderson  v.  City  Railway  Co.  505. 

Long-Continued  Use  as  Affecting  Negligence. 

3.  The  fact  that  a  certain  condition  of  alfairs  had'  existed  for  many  years 
l>efore  a  certain  accident  is  not  conclusive  evidence  of  a  want  of  negligence  in 
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either  the  conatructlon  or  operation  of  the  appliancefl  that  caused  the  acci- 
dent. Ander$on  v.  City  RaUway  Co.  605. 
Riding  on  Footboard  a8  Contributoby  Nbglioence. 

4.  One  injured  while  riding  on  the  footboard  of  an  open  car  by  coming  in 
contract  with  the  strut  of  a  bridge  over  which  the  car  was  passing  was  not 
guilty  of  contributory  negligence,  though  he  leaned  back  in  returning  his 
money  to  his  pocket  or  in  looking  to  see  what  a  friend,  also  on  the  footboard, 
was  doing,  in  a  case  where  all  the  seats  were  occupied. 

Anderson  y.  City  Railway  Co.  505. 
Passknqgr  on  Footboard  of  Street-Car — Nbgliqencb  op  Company. 

5.  It  is  not  negligence  pvr  «e  for  a  street  railway  company  to  permit  pas- 
sengers to  ride  on  the  footboard  of  an  open  car,  where  ail  the  seats  are  occu- 
pied. Anderson  v.  City  Bailumy  Co.  505. 

Instruction  as  to  Liability  of  Company  for  Injury  to  Passenger. 

6.  Refusal  to  charge  that  it  was  not  negligence  for  a  street  railway  com- 
pany to  permit  a  passenger  to  ride  on  the  footboard  of  a  crowded  car  was 
error,  though  the  court  charged  that,  .if  the  passenger  voluntarily  took  his 
place  there,  and,  by  reasonable  care,  could  have  ridden  safely,  but  did  not  use 
such  care,  the  company  was  not  liable,  especially  where  the  court  also  charged 
that,  if  the  accident  to  the  passenger  was  the  direct  result  of  the  overcrowded 
condition  of  the  car,  the  company  would  be  liable,  provided  the  passenger  was 
not  guilty  of  contributory  negligence.  Anderson  v.  City  Railway  Co.  505. 

CASES  FROM  TOE  OREGON  REPORTS  Cited,  Criticised,  Distinguished,  and 
Overruled    in  This  Volume.  Same  as  Oregon  Cases. 

CERTIFICATE. 

Effect  of  Given  Certificate  to  Bill  of  Exceptions.  See  Exceptions,  Biu^  of. 4. 
Form  Required  to  Attest  Bill  of  Exceptions.  See  Exceptions,  Bill  of^  2. 

CHANCE  as  an  Element  of  a  lottery.  See  Lotteries. 

CHANGING  POSITION. 

Parties  Must  be  Consistent  During  a  Litigation.  See  Estoppel,  1-4. 

CHARGING  JURY. 

Need  of  Requesting  a  Particular  Instruction.  See  Trial,  3. 
Giving  Instructions  Substantially  as  Requested.  See  Trial.  4. 
Instructions  Should  Not  Assume  Disputed  Facts.  See  Trial,  5. 

CHARTERS  OF  CITIES. 

Pendleton,  1899,  Article     II.  |     6,  McCourt  v.  Beam,  42. 

Article  III,  |     7,  McCourt  v.  Beam,  42. 

Portland,     1882,  f  53,  Ross  v.   Portland,  135. 

1898,  i  32.  Subd.  33,  Lent  v.   Portland,  491. 

CHATTEL  MORTGAGES. 

Foiui:cix)suBB  Against  Destroyed  Property. 

1.  The  law  does  not  require  useless  acts  to  be  performed,  or  indulge  mere 
academic  proceedings ;  thus,  where  the  property  covered  by  a  chattel  mort- 
gage has  been  destroyed  or  so  confused  with  other  property  as  to  be  incapable 
of  Identification,  a  court  will  not  enter  a  decree  of  foreclosure,  for  it  would 
be  useless.  Flanagan  Bank  v.  Oraham,  403. 

Construction  of  Mortgage  on  After-Acquired  Chattels. 

2.  A  chattel  mortgng^  on  property  to  be  thereafter  acquired  is  void  in  law. 
but  equitably  It  Is  regarded  as  a  contract  to  create  a  Hen  according  to  the 
agreement  as  soon  as  the  property  is  Required,  and.  as  between  the  parties  and 
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all  others  having  notice  or  knowledge  thereof,  takes  effect  as  soon  as  the 
property  comes  Into  the  ownership  of  the  mortgagor. 

FUmagan  Bank  ▼.  Oraham,  403. 
CITIES.  See  Municipal  Coeporations. 

CITY  CHARTERS.  Same  as  Chabtbbs  of  Cities. 

CLAIM  AND  DELIVERY.  Same  as  Replbvin. 

CLERICAL  ERROR.  Effect  of.  See  Pleading^  1. 

CLOUD  ON  TITLE].  Same  as  Quieting  Title. 

CODE  CITATIONS.  Same  as  Statutes  of  Obegon. 

COLLATERAL  ATTACK. 

Conclusiveness  of  Return  on  an  Attachment  Writ.  See  Sales,  3. 

COLLATERAL  PROMISE. 

Example  of  an  Original  Promise.  See  Statute  of  Fbauds. 

COMMENCEMENT  OP  ACTION.  Same  as  Limitation  of  Actions. 

COMMERCIAL  PAPER.  Same  as  Bills  and  Notes. 

COMMON  CARRIERS.  Same  as  Carbiers. 

COMPENSATION 

Of  Receivers — Discretion  of  Court.  See  Receivers,  4. 

Of  Receivers,  as  a  Lien  on  the  Property.  See  RBCSiVEns,  a,  4. 

COMPETENCY  OF  EVIDENCE.  See  Evidence,  4,  5. 

COMPROMISE  AND  SETTLEMENT. 
Sale — Effect  of  Settuiment  by  Agent. 

1.  Where  defendant  sold  plaintiffs  lumber  for  shipment,  and  agreed  that.  If 
any  dispute  should  arise  at  the  port  of  discharge,  defendant  would  appoint  an 
agent  to  settle  the  same,  and  thereafter,  on  a  dispute  arising  as  to  the  quality 
of  the  lumber,  appointed  plaintiffs  to  settle  the  dispute,  an  instruction,  in  an 
action  by  plaintiffs  to  recover  an  allowance  made,  that  unless  the  lumber 
failed.  In  some  material  particular,  to  fulfill  the  terms  of  the  contract  in 
respect  to  quality,  plaintiffs  could  not  recover,  was  erroneous,  since,  though 
the  lumber  In  fact  conformed  to  the  contract,  defendant  was  bound  by  the 
settlement,  in  the  absence  of  fraud.      WiUiamaon  v.  North  Pac.  Lum.  Co.  163. 

Evidence  of  Fraud  in  Settlement. 

2.  Defendant,  having  agreed  to  appoint  an  agent  to  adjust  any  dispute 
arising  at  the  port  of  discharge  as  to  lumber  purchased  for  shipment  by 
plaintiffs,  on  a  dispute  arising,  appointed  plaintiffs  as  agents  to  settle  the 
same.  In  an  action  to  recover  the  amount  allowed  In  settlement,  it  appeared 
that  the  lumber  delivered  by  the  defendant  was  of  the  kind  and  quality  called 
for  by  the  contract,  that  the  purchasers  of  the  remainder  of  the  cargo  accepted 
it  without  question,  and  that  the  settlement  was  made  without  informing 
defendant  of  the  nature  of  the  dispute  or  the  amount  claimed,  which  in  fact 
amounted  almost  to  the  selling  price  of  the  lumber.  Held,  that  the  evidence 
was  suflicient  to  authorize  the  submission  of  the  issue  of  fraud  in  the  settle- 
ment to  the  Jury.  Williamson  v.  North  Pac.  Lum.  Co.  163. 

CONSTITUTIONAL  LAW. 

Statement  of  Subject  of  Act  in  Its  Title.  See  Statutes. 

Restriction  on  Powers  of  Cities  to  Tax.  See  Municipal  Corpobations,  7. 
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constitution  of  oregon. 

Article         I,  Sec.  21,  Robertson  y.  State  Land  Board,  187. 

Article       IV,  Sec.  20.  Spauldlng  Log.  Co.  v.  Independence  Imp.  Co.  394,  396. 

Hearn  v.  Louttit,  572. 
Article  VIII,  Sec.    2,  Oregon  v.  Davis,  34,  39. 
Article       XJ.  Sec.    5,  Lent  v.  Portland,  489,  493. 
Article      XV,  Sec.    4,  Qnatsoe  v.  Eggleston,  318. 

CONTEMPT. 

Right  of  Appbal. 

1.  The  sole  and  unreviewable  right  of  a  common-law  superior  court  of 
record  to  determine  and  punish  a  contempt  does  not  prevail  in  Oregon,  for, 
under  Section  67«,  B.  &  C.  Comp..  either  party  to  a  contempt  proceeding  may 
appeal  from  the  final  order  therein.  State  ex  reL  v.  Oray,  261. 

Vabiance  Between  Affidavit  and  Evidence. 

2.  Defendant  having  been  enjoined  from  interfering  with  the  flow  of  the 
water  In  a  certain  creek  to  the  head  of  a  designated  ditch,  and  afterward 
charged  with  contempt  of  such  decree  by  diverting  the  water  of  the  creek 
before  it  reached  the  head  of  such  ditch,  which  was  further  described  in  the 
affidavit  of  contempt  as  being  upon  the  premises  of  relator,  the  court  properly 
received  evidence  of  a  diversion  from  the  designated  ditch,  although  it  was 
not  situated  on  relators*  premises.  The  variance  between  the  affidavit  of  con- 
tempt and  the  evidence  was  immaterial,  as  the  question  was  one  of  Identity 
of  the  ditch  named  in  the  decree  with  the  one  interfered  with,  and  the 
defendant  was  apprised  by  the  decree  what  ditch  was  meant. 

State  ea  rel.  v.  €fray»  261. 
CON  TRA  CTS.  See,  also,  Pbincipal  &  Surety. 
Excuse  fob  Breach  of  Contract. 

1.  That  work  was  more  expensive  than  any  one  antlclpate<1  Is  no  excuse  for 
breach  of  contract  to  do  It.  ffanthom  v.  Quinn,  1. 

Contract  to  Pay  in  Chattels — Damages — Interest. 

2.  A  contract  to  pay  a  given  sum  in  a  certain  kind  of  property,  as,  for 
example,  In  building  material,  within  a  specified  time.  Is  an  agreement  to  pay 
In  the  kind  of  property  designated,  and  not  in  money,  and  a  failure  to  comply 
with  it  does  not  make  such  a  contract  one  to  pay  money. 

Poppleton  V.  Jones,  24. 
Construction  of  Oral  Indefinite  Contract. 

3.  Where  a  contract  was  not  originally  In  writing,  and  the  terms  of  the 
oral  agreement  were  Imperfect  and  Indefinite,  the  real  contract  must  be  largely 
Inferred,  as  a  question  of  fact,  from  the  subsequent  course  of  dealing. 

Whale  T.  Gatch,  251. 
Term  "Administratrix"  as  Dbscriptio  Pbrsonae. 

4.  A  designation  of  a  party  to  a  contract  as  "widow,"  or  "administratrix,** 
or  the  like,  Is  not  conclusive  as  to  the  capacity  in  which  the  person  was 
acting;  It  Is  usually  considered  in  connection  with  other  circumstances  in 
determining  the  intention  of  the  parties.  Kitchen  t.  Holmes,  252. 

Entire  and  Sbverabi.e  Contracts. 

5.  Whether  a  contract  is  severable  or  entire  Is  a  question  of  construction, 
depending  upon  the  subject-matter  and  the  language  used  by  the  parties  to 
express  their  ideas.  Oliver  v.  Oregon  Sugar  Co.  276. 

When  Contracts  Are  Severabi^. 

6.  If  the  part  to  be  performed  by  one  party  consists  of  several  and  distinct 
items,  and  the  price  to  be  paid  by  the  other  Is  apportioned  to  each  item  to  be 
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performed,  or  is  left  to  be  Implied  under  the  law,  such  a  contract  will  gen- 
erally be  held  to  be  severable ;  but  if  the  consideration  to  be  paid  is  single 
and  entire,  the  contract  must  be  held  to  be  entire,  although  the  subject 
thereof  may  consist  of  several  distinct  and  wholly  independent  Items. 

Wehrung  v.  Denham,  386. 
Idem. 

7.  A  contract  providing  that  a  builder  will  for  a  given  sum  construct  sev- 
eral described  buildings  according  to  the  plans  provided,  and  that  the  owners 
will  pay  him  an  agreed  price  by  stated  payments  of  a  certain  per  cent  of  the 
labor  performed  and  material  then  furnished,  the  balance  to  be  retained  until 
a  specified  time  after  the  completion  of  the  work,  is  an  entire  and  Indlvlsable 
contract,  although  It  also  contains  a*  further  proviso  that  the  entire  sum  shall 
be  so  segregated  In  the  payment  thereof  that  certain  sums  Khali  pay  for  cer- 
tain buildings.  Wehruny  v.  Denham,  386. 

Illegal  Contract — Public  Policy  Explained. 

8.  Considered  with  reference  to  the  enforcement  of  a  contract,  public  policy 
is  not  so  violated  as  to  require  Judicial  notice  and  action  sua  sponte,  unless 
the  conduct  complained  of  was  an  Intentional  omission  of  some  required  duty, 
or  the  willful  commission  of  some  prohibited  act.     Cullieon  v.  Downing,  377. 

Illegal  Contract — Duty  to  Dismiss  Case. 

0.  It  Is  the  duty  of  a  trial  court  to  dismiss  a  legal  proceeding  based  on  an 
unlawful  contract  whenever  the  fact  appears,  though  not  pleaded,  and  leave 
the  parties  to  their  own  devices.  OuUison  v.  Downing,  877. 

Parol  Modification  of  Oral  Agiobbmbnt. 

10.  A. contract  that  could  have  been  originally  made  by  parol  may  be  modi- 
fled  in  the  same  way,  though  it  may  have  been  actually  In  writing. 

Kiernan  v.  Kratz,  474. 
Building  Contract — Waiving  Architect's  Final  Certificate. 

11.  Where  an  architect,  who  was  also  superintendent,  with  power  to  reject 
work  and  materials,  examined  the  work  as  It  progressed,  making  corrections 
of  errors  and  accepting  and  rejecting  materials  as  the  occasion  required,  his 
authority  being  recognized  by  the  contractor,  and  thereafter  the  owner,  archi- 
tect, and  contractor  agreed  to  the  acceptance  of  the  building,  with  the  excep- 
tion of  certain  alterations,  the  requirement  of  the  architect's  final  certificate, 
as  a  condition  to  the  contractor's  right  to  sue  for  his  final  payment,  was 
waived.  Vanderhoof  v.  Shell,  678. 

Pleading  Waiver  of  Architect's  Pinal  Certificate. 

12.  Where  a  complaint  in  an  action  on  a  building  contract  to  recover  the 
contractor's  final  payment  alleged  facts  showing  that  plaintiff  was  entitled  to 
an  architect's  final  certificate,  which  he  had  demanded  and  had  been  refused, 
It  was  sufficient  to  Justify  the  admission  of  evidence  showing  that  such  cer- 
tificate had  been  refused  at  the  Instance  of  the  owner. 

.  VcMderhoof  v.  Shell,  578. 

Evidence  of  Acceptance  of  a  Buiij)ing. 

13.  Where,  on  completion  of  a  building,  the  keys  were  delivered  to  the  owner, 
who  went  into  possession  on  the  understanding  that  he  accepted  the  building, 
except  a  list  of  alterations  then  agreed  on,  which  were  subsequently  performed 
by  the  contractor  to  the  satisfaction  of  the  architect,  such  delivery  of  the 
building  constituted  an  unequivocal  acceptance  of  the  work. 

Yanderhoof  v.  Shell,  578. 
Building  Contract — Extension  of  Time. 

14.  Under  a  building  contract  providing  that  no  additional  time  should  be 
allowed  for  extra  work  unless  the  amount  thereof  should  be  fixed  at  the  time 
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of  making  the  change,  clalma  for  extensions  by  reason  of  changing  the  plans 
cannot  be  allowed  anless  the  additional  time  was  agreed  upon  when  the 
changes  were  ordered.  Vanderhoof  ▼.  Shell,  578. 

Allow AxcE  of  Time  por  Change  of  Plans. 

15.  Where  delays  In  the  performance  of  a  building  contract  were  occasioned 
by  the  owner's  change  In  the  plastering  from  mortar  to  adamant,  by  which  the 
contractor  was  relieved  from  the  plastering,  and  the  owner  contracted  with 
others  for  the  work,  which  was  neither  done  promptly  nor  in  a  workmanlike 
manner,  by  reason  of  which  the  contractor  was  delayed  in  finishing  his  work, 
he  was  entitled  to  a  reasonable  allowance  of  extra  time  therefor  In  computing 
the  number  of  days'  delay  for  which  the  owner  was  entitled  to  damages  under 
the  contract.  '  Vanderhoof  v.  Shell,  578. 

Necessity  of  Wbitten  REgrEST  to  Exte.nd  Time. 

16.  Where  an  architect  also  acted  as  the  owner's  superintendent  of  the  work, 
and,  on  the  contractor's  complaining  to  him  of  delays  caused  by  other  contract- 
ors, the  superintendent  assured  him  that  he  was  entitled  to  additional  time 
therefor,  and  conceded  the  entire  amount  of  time  demanded,  the  fact  that  no 
demand  for  additional  time  was  made  on  the  architect  in  writing  was  Imma- 
terial. Vanderhoof  v.  Shell,  578. 

Deduction  fob  Delay  Includes  Sundays. 

17.  Where  a  builder  is  liable  under  his  contract  for  a  certain  amount  per 
day  for  each  day  after  a  certain  date  until  the  contract  shall  be  completed,  he 
is  not  entitled  to  a  deduction  for  Sundays  after  such  date,  the  damages  to  the 
owner  being  continuous.  Vanderhoof  v.  Shell,  578. 

ExTBA  Work  Required  by  Defects. 

18.  Where  columns  to  support  a  balcony  of  a  building  were  rendered  neces- 
sary on  account  of  the  defective  manner  in  which  the  contractor  performed 
his  work,  he  was  not  entitled  to  charge  for  the  same  as  extras. 

Vanderhoof  v.  Shell,  578. 
Meaning  of  Guaranty  by  Buildbb  Against  Liens. 

19.  A  clause  in  a  building  contract  that  final  payment  should  not  be  made 
until  the  owner  should  be  satisfied  that  no  Hens  had  been  or  could  be  filed  on 
the  building  is  necessarily  limited  to  liens  and  claims  arising  out  of  the  sign- 
er's contract,  and  does  not  refer  to  claims  connected  with  other  contracts  over 
which  the  signer  had  no  control.  Vanderlwof  v.  Shell,  578. 

Effect  on  Parties  op  Pbsmature  Payments. 

20.  A  premature  payment  on  a  contract  cannot  affect  the  rights  of  the  par- 
ties because  they  both  manifestly  consented  to  the  modification  that  is  neces- 
sarily involved.  Wehrung  v.  Denham,  386. 

CONTRIBUTORY  NEGLIGENCE  of  Passenger.  See  Carriebs,  4. 

CONVERSION.  Same  as  Tbovbr  ft  Conversion. 

CORONERS. 

Record  of  Coroner's  Inquest  as  Evidence. 

The  record  of  a  coroner's  inquest  is  not  competent  evidence  between  private 
parties  on  the  cause  of  the  death  of  deceased,  for,  under  the  constitution  and 
laws  of  Oregon,  the  coroner  is  not  a  Judicial  olflcer,  nor  has  his  record  any 
Judicial  Impress.  Cox  v.  Royai  Tribe,  865. 

CORPORATIONS. 

Proving  the  Existence  op  a  Legislative  Corporation. 

1.  In  proving  the  existence  of  a  corporation  created  by  a  legislative  act  it  is 
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sufficient  prima  facie  to  produce  a  duly  authenticated  copy  of  the  charter 
with  evidence  that  the  company  has  transacted  business. 

United  mates  Mort.  Co.  v.  MoOlure,  190. 
Idem — Sufficiency  of  Evidsnck. 

2.  In  proving  the  existence  of  a  corporation  created  by  an  act  of  the  legis- 
lature, certified  copies  of  the  special  act  incorporating  the  company  and  of 
acts  amendatory  thereof,  the  resolution  of  the  company  to  change  its  cor- 
porate name,  the  order  of  a  court  of  competent  Jurisdiction  authorizing  the 
change,  acts  of  the  company  in  executing  two  powers  of  attorney, — one  under 
its  name  as  first  incorporated,  and  the  other  under  Its  name  as  changed, — and 
the  loaning  of  money,  and  the  taking  and  accepting  of  certain  notes  and  mort- 
gages show  a  grant  of  power  and  a  user  thereunder ;  making  out  a  prima  fade 
showing  that  the  conditions  prerequisite  to  the  assumption  of  the  power  con- 
ferred were  complied  with.  United  States  Mort.  Co.  v.  McClure,  190. 

Pbbsumption  as  to  Validity  of  Contracts. 

3.  Prima  facie  the  contracts  of  a  corporation  are  valid,  and  the  objection  of 
ultra  vires  is  one  that  must  be  made  by  the  person  claiming  it;  in  pleading, 
therefore,  a  complaint  by  a  corporation  need  not  aver  that  a  contract  sued 
on  was  within  its  powers,  but  the  objection  thereto  as  beyond  the  corporate 
power  must  be  affirmatively  set  forth  in  the  answer. 

United  States  Mort.  Co.  v.  MoOlure,  190. 
Unpaid  Stock  Subscriptions  as  Corporate  Assets. 

4.  In  Oregon  unpaid  subscriptions  to  the  capital  stock  of  domestic  cor- 
porations constitute  an  asset  of  the  company  that  belongs  primarily  to  the 
creditors.  Falco  v.  Kaupisch  Creamery  Co.  422. 

COSTS  AND  DISBURSEMENTS. 

Mileage  of  Witnesses  as  Costs — Showing  Required. 

1.  When  objection  has  been  made  to  the  allowance  as  costs  of  the  mileage 
claimed  for  a  witness  residing  beyond  the  reach  of  an  ordinary  subpoena,  and 
who  has  voluntarily  attended  at  the  request  of  one  of  the  parties,  the  claim 
must  be  sustained  by  such  a  showing  as  would  be  required  to  obtain  an  order 
requiring  the  attendance  of  the  witness  under  like  circumstances. 

Luckey  v.  Lincoln  Covnty,  831. 
Requirement  of  the  Amended  Verified  Statement. 

2.  Where  objection  to  the  taxation  of  witnesses'  mileage  as  costs  are  filed 
on  the  ground  that  the  witnesses  lived  beyond  the  reach  of  an  ordinary  sub- 
poena, and  attended  merely  at  the  request  of  the  party,  and  that  their  oral 
examination  was  not  important  or  desirable,  the  amended  verified  cost  state- 
ment required  to  be  filed  by  Hill's  Ann.  Laws,  S  795,  must  affirmatively  allege 
that  such  examination  was  important  and  desirable. 

Luckey  v.  Lincoln  County,  331. 
Expense  of  Telegrams  to  Witnesses  as  Costs. 

3.  The  expenses  incurred  by  parties  or  their  agents  in  notifying  witnesses 
to  attend  a  trial  cannot  be  taxed  as  costs,  unless  they  are  such  expenses  as 
the  statute  allows :  for  instance,  the  cost  of  a  telegram  to  a  witness  to  be 
present  at  a  stated  time  and  place  Is  not  chargeable.  Egan  v.  Finney,  599. 

Double  Fees  and  Mileage  of  Witnesses  from  Another  County. 

4.  Witnesses  residing  out  of  a  county  where  a  trial  is  held,  and  more  than 
twenty  miles  from  the  place  of  trial,  who  have  not  been  regularly  subpoenaed, 
are  not  entitled  to  double  fees  and  mileage  for  their  attendance. 

Egan  v.  Finney,  599. 
42  OB.-42 
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Fbbs  and  Mileaqb  of  Witnesses  Voluntaailt  Attending. 

5.  Where  witnesses  voluntarily  attend  a  trial  from  without  the  county,  and 
from  a  distance  of  more  than  twenty  miles,  and  give  desirable  and  important 
oral  testimony,  they  are  entitled  to  single  fees  and  per  diem. 

Egan  v.  Finney,  59S). 
COURSES  AND  DISTANCES. 

Controlling  Effect  of  as  Against  Monuments.  See  Boundabies,  3. 

COl'RTS.  See,  also,  Removal  of  Causes,  3. 

Jl'kisdiction  as  Afkectcd  by  Nominal  Parties. 

1.  When  jurisdiction  is  questioned  on  the  ground  that  the  proceeding  is 
really  against  a  state,  the  court  will  look  behind  the  nominal  parties  to  the 
record  and  ascertain  the  real  parties  to  the  controversy,  dismissing  the  action 
if  it  is  really  against  the  state,  and  retaining  Jurisdiction  if  it  is  not. 

Salem  MUls  Co.  v.  Lord,  82. 
Conflict  Between  Dborbe  and  Coubt's  Opinion. 

2.  Where  the  terms  of  a  Judgment  or  decree  conflict  with  statements  of 
fact  in  the  opinion  of  the  court,  the  decree  is  controlling,  and  error  in  such 
statements  will  not  protect  a  party  who  disobeys  the  decree. 

State  ex  rel.  v.  Gray,  261. 
PowEB  OF  Court  to  Vacate  Orders  After  the  Term. 

3.  A  court's  inherent  power  to  vacate  its  orders  or  Judgments  continues  only 
to  the  end  of  the  term  during  which  they  are  rendered ;  after  that  it  can  be 
done  only  pursuant  to  the  statute.  Brand  v.  Baker,  426. 

CRITICISED  CASES.  See  Obeoon  Cases. 

CROSS  EXAMINATION 

Should  Not  be  Extended  to  Immaterial  Matters.  See  Witnesses,  1,  2. 

DAMAGES. 

Bbbach  of  Contract  to  Pat  in  Specific  Property. 

1.  Upon  a  breach  of  a  contract  to  discharge  an  obligation  in  n  specific  kind 
of  property  the  remedy  is  an  action  for  damages,  from  which  it  follows  that 
under  Section  3587  of  Hill's  Ann.  Laws  interest  cannot  be  allowed  on  the 
amount  of  the  obligation.  Poppleton  v.  Jones,  24. 

Pijsading  General  and  Special  Damages. 

2.  In  an  action  for  a  breach  of  a  contract,  such  damages  as  would  be  neces- 
sarily sustained  through  the  act  complained  of  may  be  recovered  under  a  gen- 
eral allegation  of  damage;  for  example,  the  difference  between  the  market 
price  and  the  contract  price  of  goods  which  are  not  delivered  to  a  purchaser 
according  to  contract  constitutes  a  damage  to  the  purchaser  which  would  in- 
evitably follow  such  failure,  and  therefore  special  damages  need  not  be  alleged 
in  order  to  recover  such  sum.  Buaaard  v.  Hibler,  500. 

DEBT. 

Remedy  for  Breach  op  Contract  to  Pay  in  Specific  Chattels. 

A  contract  to  pay  a  given  sum  In  a  certain  kind  of  property,  as,  for  ex- 
ample, in  building  material,  within  a  specified  time,  is  not  an  agreement  to 
pay  in  money  at  all,  so  that,  on  default  in  performance,  the  claim  of  the  in- 
jured party  is  for  damages  and  not  for  debt.  Poppleton  v.  Jones,  24. 

DECEDENTS'  ESTATES.  Same  as  Executors  &  Administiiat«>rs. 

DECREES.  Same  as  Judgments. 

DEDICATION. 
Statutory  Dedication  of  Streets  by  Unacknowledged  Recorded  Plat. 
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1.  Recording  an  unacknowledged  plat  of  land,  showing  lots,  blocks  and 
streets,  does  not  constitute  a  statutory  declaration  of  the  streets,  for  the  plat 
was  not  entitled  to  record,  being  without  an  acknowledgment. 

yodine  v.  Union,  613. 
Dedication  of  Streets  by  Becording  Plat. 

2.  The  recording  of  the  plat  of  a  tract  of  land,  showing  streets  thereon,  and 
the  sale  by  the  owners  of  lots  as  shown  on  such  plat,  constitute  a  dedication 
by  the  signers  of  the  land  shown  as  public  ways.  Schooling  v.  Uan-i9hurg,  494. 

Loss  OP  Stkkkt  by  Nonuskb — Estoppel  on  City  to  Open. 

.'{.  Highways  and  streets  may  be  lost  to  the  public  by  continued  nonuser  and 
failure  of  the  public  authorities  to  accept  the  dedication  thereof ;  thus,  in 
1871.  plaintiff's  predecessors  in  title  acknowledged  and  recorded  a  plat  of  an 
addition  to  defendant  city  on  which  certain  streets  were  marked,  and  there- 
after conveyed  lots  in  the  addition  with  reference  to  the  recorded  plat.  The 
streets  and  alleys  so  designated  were  never  opened,  and  the  donation  was 
never  accepted  by  the  public,  but  the  owners  fenced  the  land,  which  was  then 
and  since  continuously  has  been  used  by  plaintiff  and  his  grantor  as  a  farm, 
fruit  trees  being  planted  in  the  streets,  and  a  barn  being  erected  across  one  of 
the  alleys  so  designated.  No  steps  were  taken  by  the  city  to  open  the  streets 
until  April  16,  1001,  when  the  city  marshal  was  directed  to  compel  the  re- 
moval of  all  obstructions  thereon.  Held,  that  the  city  was  estopped  from 
opening  the  streets.  Schooling  v.  Harrisburg,  494. 

Idem. 

4.  An  owner  of  a  tract  of  land  platted  the  same,  showing  lots,  blocks, 
streets,  and  alleys  thereon,  but  without  indicating  the  size  of  the  lots  or 
blocks,  or  the  width  of  the  streets  or  alleys,  and  without  referring  for  identl- 
tication  to  a  survey  or  any  natural  object.  The  plat  was  not  acknowledged 
by  him,  nor  was  it  shown  that  he  caused  the  land  to  be  laid  out  by  surveying^ 
it.  or  that  he  marked  on  the  ground  the  lots,  blocks,  streets,  or  alleys,  or 
fixed  an  Initial  point  from  which  a  survey  could  be  extended.  There  was  no 
acceptance  of  the  streets  indicated  on  the  plat  for  over  thirty  years.  Held, 
not  to  constitute  a  common-law  dedication  of  the  streets. 

Nodine  v.  Union,  613. 
DEEDS. 

Relative  Mental  Capacity  Required  fob  Deeds  and  Wills. 

1.  A  greater  degree  of  mental  capacity  is  required  to  make  a  contract  or 
deed  than  to  execute  a  will.  Dean  v.  Dean,  290. 

Mental  C'apacity  to  Execute  Deed. 

2.  A  deed  by  a  woman  of  seventy-three  to  her  son  will  not  be  set  aside  for 
mental  incapacity  where  the  evidence  shows  that  she  possessed  sufficient 
intelligence  without  prompting  to  remember  those  who  should  have  been  the 
objects  of  her  bounty,  to  comprehend  the  extent  of  her  property,  and  to  realize 
for  an  appreciable  length  of  time  that  the  execution  of  the  deed  to  her  son 
would  prevent  an  equal  distribution  of  her  estate.  Dean  v.  Dean,  290. 

Evidence  of  Consideration  fob  I>eed. 

3.  The  evidence  in  this  case  satisfactorily  shows  that  the  agreement  of  the 
grantee  to  care  for  the  grantor  during  his  life,  and  to  provide  a  decent  burial 
for  his  remains,  was  faithfully  carried  out  so  far  as  the  conduct  of  the  grantor 
permitted,  and  that  the  conditions  of  the  grant  were  substantially  com- 
plied with.  Hilgar  v.  MUler,  552. 

DEFECTIVE  APPLIANCES. 

Application  of  Doctrine  of  Res  Ipsa  Loquitur.  See  Master  &  Servant,  1. 
Liability  of  Master — Duty  to  Servant.  See  Master  &  Servant,  2,  3. 
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DEFINITIONS.  Same  as  Words  &  Phrases. 

DELIVERY. 

Satisfying  Judgment  by  Turning  Over  Possession.  See  Replevin. 
As  a  Condition  Precedent  to  Demand  for  Price.  See  Sales,  7. 

DEMAND 

As  a  Condition  Precedent  to  an  Action  for  Damages.  See  Sales,  8. 
Insolvent — Presentation  of  Ckiim  as  a  Demand.  See  Insolvents,  2. 

DEMURRER. 

Office  of  Motion  and  Demurrer  Not  the  Same.  See  Pleading,  8,  9. 

DEPARTURE.  Examples  Of.  See  Pleading,  5,  6. 

DESCRIPTION. 

Conclusiveness  of  Descriptive  Terms  in  Writings.  See  Contracts,  4. 

DILATORY  PLEA. 

Right  to  Answer  to  Merits  of  Complaint  After  Plea  in  Abatement  Has  Been 
Overruled  by  Court.  See  Pleading,  3. 

DIRECTING  VERDICT. 

Proper  Practice  Where  Particular  Defect  Is  Relied  on  as  Entitling  Moving 
Party  to  a  Verdict.  See  Trial,  3. 

DISBURSEMENTS.  Same  as  Costs. 

DISCRETION. 

New  Trial  for  Insufficiency  of  Evidence.  See  Appeal,  7. 

Granting  Leave  to  Answer  to  Merits  After  a  Plea  in  Abatement  Has  Been 
Overruled  by  Court.  See  Pleading,  3. 
.    As  to  Signing  Bill  of  Exceptions.  See  Exceptions,  Bill  of,  1. 

DISSMISSAL  AND  NONSUIT. 

Review  of  Motion  to  Dismiss  for  Insufficiency  of  Evidence.  See  Appeal.,  7. 

DIVERSE  CITIZENSHIP. 
Arranging  Parties  According  to  Their  Interests.  See  Remoa'al  of  Causes,  3. 

DIVERSION  of  Water.  See  Waters,  1,  5. 

EASEMENTS.  See.  also,  Waters,  10. 
Obstructed  Easement — Essentials  of  Complaint. 

1.  An  action  for  damages  caused  by  obstructing  an  easement  may  be 
brought  by  any  one  in  possession  of  the  premises  to  which  the  right  is  appur- 
tenant, and  the  plaintiff  need  state  only  the  ownership  of  the  easement,  what 
It  is,  the  invasion  thereof,  and  the  damages  caused.  Carter  v.  Wakeman,  147. 

Construction  of  a  Grant  of  a  Private  Easement. 

2.  A  grant  of  a  private  way  to  pass  on  foot  or  with  animals  and  vehicles 
Impliedly  carries  the  right  to  construct  a  suitable  roadway  on  the  granted 
premises,  and  to  keep  it  in  repair,  and  to  that  end  to  dig  and  grade  the  soil 
as  may  be  necessary.  HochkUs  v.  Young,  446. 

Nature  of  a  Grant  of  an  Easement. 

3.  A  grant  of  an  easement  carries  such  rights,  and  only  such,  as  are  rea- 
sonably necessary  to  a  fair  use  of  the  premises  conveyed,  in  view  of  the  sur- 
rounding conditions ;  as.  a  grant  of  a  private  right  of  way  over  a  space 
whereon  a  ditch  has  been  constructed  conveys  the  ground  for  the  specified 
purpose,  subject  to  the  incumbrance  of  the  water  way,  and  the  grantee  most 
not  unnecessarily  interfere  with  It  In  preparing  the  space  for  his  use. 

Hotohki98  T.  Young,  446. 


Equity.  661 


Unreasonablb  Usb  of  Babbmbnt. 

4.  Plaintiff  conveyed  to  defendant  a  right  of  way  over  certain  land  along 
which  plaintiff  had  previously  constructed  an  irrigation  ditch  two  feet  wide. 
Thereafter  defendant  acquired  an  additional  adjoining  strip  from  another 
owner  for  his  right  of  way,  the  whole  being  sixty  feet  wide,  including  the 
ditch.  In  times  of  high  water  the  roadway  would  have  been  overflowed,  un- 
less raised  above  the  level  of  the  surrounding  land,  and  defendant  attempted 
to  construct  such  roadway,  about  ten  feet  in  width,  with  culverts  at  a  grade 
two  feet  higher  than  the  adjoining  land,  including  the  construction  of  cross- 
embankments  at  right  angles  with  ihe  road,  extending  across  plaintiff's  ditch 
and  entirely  obstructing  it.  Held,  that,  as  such  cross-embankments  were  not 
necessary  to  the  construction  of  a  right  of  way  of  the  width  and  height  con- 
templated, plaintiff  was  entitled  to  restrain  maintenance  thereof. 

Hotchkisa  v.  Young,  446. 
ENTIRE  CONTRACT. 

Distinction  Between  Entire  and  Severable  Contracts.  See  Contracts,  5,  6,  7. 

EQUITY. 

Rblativb  Jubisdictions  op  Law  and  Equity. 

1.  Though  the  same  Judge  may  preside  over  a  court  administering  both  law 
and  equity,  yet  these  forums  are  separate,  and  the  latter  will  not  assume 
Jurisdiction  of  the  subject-mattet  where  there  is  a  plain,  adequate,  and  com- 
plete remedy  at  law. 

Hoover  v.  Barilett,  145 ;  Abemethy  v.   Orton,  437 ;   Union  Power  Co.   v. 

Lichty,  563 ;  Tomaaini  v.  Taylor,  676. 
IDBM — Suit  to  Set  Aside  Judgment. 

2.  Where  a  Judgment  was  based  solely  on  a  decree  that  was  void  because  it 
had  been  amended  without  Jurisdiction,  the  defeated  party  cannot  sue  in 
equity  to  set  aside  such  Judgment,  for  there  was  an  adequate  and  complete 
remedy  at  law  by  offering  the  original  decree,  from  an  inspection  of  which  it 
would  have  been  apparent  that  the  amended  decree  was  void,  and  by  appeal- 
ing if  the  proffer  had  been  rejected.  Hoover  v.  Bartlett,  145. 

Facts  Confbrbino  Jurisdiction  Must  Appear. 

3.  Where  facts  necessary  to  confer  Jurisdiction  on  a  court  of  equity  have 
been  averred  and  denied,  the  question  of  Jurisdiction  is  not  waived,  but  is  to 
be  determined  on  the  hearing;  and  it  is  the  duty  of  the  court  to  dismiss  the 
suit  whenever,  during  the  trlul,  want  of  Jurisdiction  appears. 

Union  Power  Co.  v.  Lichty,  563.  ' 

IDBM. 

4.  Where,  in  a  suit  to  restrain  defendant  from  interfering  with  the  natural 
flow  of  a  stream,  the  evidence  shows  that  defendant  never  intended  to  deprive 
plaintiff  of  the  use  of  sufficient  water  to  operate  its  machinery,  and  that, 
when  he  discovered  that  his  Interruption  of  the  flow  was  injuring  plaintiff, 
he,  in  response  to  its  request,  opened  his  dam,  on  assurance  that  the  suit 
would  be  discontinued,  and  where  it  appeared  that  he  did  not  Intend  to  use 
the  water,  except  when  there  was  a  sufficient  quantity  to  supply  plaintiff's 
demand,  there  being  no  apparent  probability  that  a  recurrence  of  the  injury 
would  result,  there  was  no  error  in  dismissing  the  suit. 

Union  Power  Co.  v.  Lichty,  568. 
Waiver  of  Objection  bt  Asking  Affirmative  Relief. 

5.  In  a  suit  in^  equity  to  establish  a  controverted  boundary  between  adja- 
cent lands,  defendant  admitted  the  dispute,  and  prayed  that  the  boundary  be 
established  on  the  line  claimed  by  him.  Held,  that  by  this  prayer  defend- 
ant waived  any  objection  to  the  Jurisdiction  of  the  court  to  establish  the 
boundary.  KUli/ore  v.  Carmichael,  618. 
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Bill  op  Review — Plbadino  Former  Proceedings. 

6.  A  bill  of  review  for  error  of  law  can  be  sustained  only  for  error  apparent 
upon  the  face  of  the  decree,  without  reference  to  the  evidence,  and  in  order 
to  show  that  there  was  such  it  is  necessary  to  set  out  in  the  bill,  either  in  full 
or  in  substance,  the  proceedings  in  the  former  case.  Oarbade  v.  Frasier.  .1H4. 

Protection  of  Interests  of  Remainderman. 

7.  Under  Section  390,  B.  &  C.  (.'omp.,  providing  that  the  enforcement  of  a 
right  shall  be  by  a  suit  in  equity  in  all  cases  where  there  is  not  a  plain  and 
adequate  remedy  at  law,  and  may  be  obtained  in  cases  where  equity  has  been 
used  to  exercise  concurrent  Jurisdiction,  equity  has  jurisdiction  of  a  suit  by  a 
remainderman  against  a  life-tenant  to  recover  taxes  paid  to  prevent  the  sale 
of  the  property,  and  to  declare  the  amount  so  paid  a  lien  on  the  life-tenant's 
estate,  and  for  the  appointment  of  a  receiver  to  collect  the  rents  and  pay 
future  taxes.  Abem4?thp  v.  Orton,  437. 

See  Trespass,  Injunction. 
ESTOPPEL. 
Changing  Position  on  Appeal. 

1.  Where  a  case  has  been  presented  and  decided  on  a  certain  theory.  It 
must  be  so  continued  on  appeal ;  in  short,  the  parties  must  be  consistent 
throughout.  Oregon  v.  DavU,  34 ;  Duming  v.  IValz,  109. 

Idem. 

2.  In  an  action  by  the  state  on  an  official  bond,  a  stipulation  by  the  state, 
for  the  purpose  of  the  trial,  that  the  defalcation  occurred  more  than  six 
years  before  the  commencement  of  the  action,  is  as  binding  on  the  state  as  It 
would  be  on  a  private  Individual,  and  it  will  not  be  heard  to  claim  on  appeal 
that  the  stipulation  was  capable  of  another  construction  after  the  trial  court 
construed  the  agreement  according  to  Its  apparent  meaning,  without  objection, 
and  had  decided  the  case  on  Its  understanding  of  the  writing. 

Oregon  v.  Dwin,  34. 
Inconsistent  Positions  During  Trial. 

3.  A  party  who  has  alleged  a  certain  thing  to  be  true  liinnot  afterward, 
during  that  trial  and  without  an  amendment  of  the  pleadings,  deny  or  ques- 
tion the  truth  of  such  allegation  :  For  Instance,  where.  In  an  action  by  a 
seller  against  a  buyer  for  breach  of  the  sale  contract,  plaintiff  set  up  as  an 
excuse  for  nonperformance  on  his  part  an  attachment  levied  on  the  goods  by 
defendant,  and  defendant  In  his  answer  alleged  that  the  attachment  writ  was 
placed  in  the  hands  of  a  certain  person,  as  constable,  for  service,  and  that, 
under  defendant's  direction,  such  person  as  constable  levied  on  the  produce, 
defendant  was  thereby  precluded  from  questioning  the  official  character  of 
the  alleged  officer.  La  Follett  v.  MitchcU,  4C5. 

Inconsistent  Positions  Diking  Different  Trials. 

4.  Where,  In  a  damage  action  by  a  buyer  against  a  seller  for  a  breach  of 
the  sale  contract,  consisting  of  an  alleged  repudiation  thereof  before  the  time 
for  delivery  arrived,  defendant  filed  an  affirmative  answer,  setting  up  a  breach 
by  plaintiff  in  refusing  to  receive,  and  judgment  was  rendered  for  defendant 
for  costs,  inconsistency  between  such  answer  and  the  complaint  In  a  subse- 
quent action  by  the  seller  against  the  buyer  for  his  refusal  to  receive  was  no 
defense  to  the  second  action,  the  only  question  In  the  former  action  having 
been  as  to  repudiation  by  the  seller.  La  Folleit  v.  Mitchell,  465. 

Right  of  Grantee  of  Mortgaged  Land  to  Plead  T'sitry. 

o.  A  purchaser  of  realty  subject  to  an  usurious  mortgage,  who  has  assumed 
and  agree<l  to  pay  such  lien  as  a  part  of  the  purchase  price,  cannot  plead 
usury  against  a  foreclosure  thereof. 

Frost  V.  Pacific  Sav.  Co.  44  ;  Inrin  v.  Washington  Loan  Amoc.  105. 
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Necessity  of  Pleading  Facts  Constitutinq  an  Bbtoppbi.. 

6.  A  party  must  plead  an  estoppel  in  pais  if  he  has  an  opportunity,  or  the 
benefit  of  It  will  be  denied  him ;  as  witness,  a  landowner  claiming  an  estoppel 
against  his  neighbor's  right  to  move  a  certain  fence  because  the  fence  had 
been  located  by  the  neighbor  before  the  pleader  bought  in  reliance  on  the 
apparent  situation,  must  fully  plead  that  he  relied  on  the  conditions  pro- 
duced oy  his  neighbor's  conduct.  Firat  Nat.  Bank  v.  McDonald,  257. 

Opening  Streets  Lost  by  Nonuser.  See  Dedication^  3,  4. 

EVIDENCE. 

Presumption  op  Fair  Dealing — Rebutting  Evidence. 

1.  The  presumption  of  regularity  and  fair  dealing  in  private  transactions, 
created  by  Hill's  Ann.  Laws,  §  776,  subds.  1,  19,  20,  and  34,  is  overcome,  in 
the  case  of  a  warehouseman  who  has  issued  receipts  for  property  as  collateral 
security  for  his  own  debts,  by  evidence  that  on  closing  the  business  there 
was  not  enough  of  that  kind  of  property  to  satisfy  the  receipts  held  by  actual 
depositors,  and  a  lack  of  evidence  that  the  warehouseman  had  owned  any 
property  in  the  warehouse  when  he  gave  the  collateral  receipts. 

MiUiorn  v.  Clow,  169. 
Burden  op  Proof. 

2.  Where  information  is  peculiarly  within  the  knowledge  of  one  who  desires 
to  use  it,  the  burden  of  proof  is  on  him  to  show  the  facts. 

Baker  v.  Williams  Banking,  Oo.  213. 
Idem. 

3.  A  party  affirmatively  alleging  a  fact  as  a  cause  of  action  or  defense  has 
the  burden  of  proof  in  support  of  his  allegation.         Ahemethy  v.  Orion,  437. 

Similar  Facts  and  Transactions. 

4.  Evidence  of  acts  by  others  than  a  party  in  court,  offered  to  show  that 
the  results  claimed  did  not  result  from  the  acts  complained  of,  must  be  similar 
in  nature  and  extent  and  performed  under  similar  condltibns  to  those  on 
which  the  action  is  based.  Crossen  v.  Chrandy,  282. 

Idem. 

5.  In  an  action  for  overflowing  land  during  certain  years  by  means  of  a 
dam,  evidence  that  other  parties  maintained  a  dam  at  the  same  place  during 
prior  years,  and  that  no  damage  resulted,  but  without  showing  that  such  dam 
was  of  the  same  kind  or  height  as  that  maintained  by  defendant,  or  under 
similar  conditions  of  weather  or  flood,  is  not  competent. 

Crossen  v.  Grandy,  282. 
Inferential  Proof. 

6.  In  an  action  for  conversion  of  sheep,  evidence  that  in  June  defendant 
had  in  his  possession  sheep  belonging  to  plaintiff  which  he  (defendant)  agreed 
to  care  for  on  shares  for  a  year  from  that  date,  and  that  in  the  following  No- 
vember he  sold  all  the  sheep  on  a  certain  range  on  which  he  was  accustomed 
to  run  his  sheep,  was,  in  the  absence  of  evidence  that  he  had  sheep  at  any 
other  place,  sufficient  to  take  the  case  to  the  jury  on  the  question  of  con- 
version. .  Ooltra  V.  Penland,  18. 

Idem. 

7.  Fraud  is  a  question  of  fact,  and,  like  other  facts,  may  be  established  by 
Inference ;  under  which  rule  there  was  enough  shown  in  this  instance  to  carry 
the  case  to  the  Jury.  Williamson  v.  North  Poo.  Lum.  Co.  153. 

By  Decedents. 

8.  The  act  of  1803  relating  to  the  admissibility  in  evidence  of  the  declara- 
tions of  decedents  (now  B.  &  C.  (7omp.  |  723,  subd.  2,  after  the  word  "Pro- 
vided") is  void.  Heam  v.  Louttit,  {372. 
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Documentary  Evidence — Record  op  Coroner's  Inqfrst. 

9.  The  record  of  a  coroner's  Inquest  is  not  competent  evidence  between 
private  parties  on  the  cause  of  the  death  of  deceased,  for,  under  the  consti- 
tution and  laws  of  Oregon,  the  coroner  Is  not  a  judicial  officer,  nor  has  his 
record  any  Judicial  Impress.  Cox  v.  Royal  Tribe,  365. 

Idem — Proofs  uf  Death — Life  Insurance — Evidence. 

10.  Proofs  of  death  furnished  by  an  agent  of  a  benefit  or  Insurance  society 
are  not  competent  evidence  as  to  the  cause  of  death,  in  an  action  by  the 
beneficiary  against  the  company,  unless  sanctioned  by  such  beneficiary. 

Cox  V.  Roynl  Tribe,  365. 
Private  Writings — Necessity  of  Proving  Signatures. 

11.  A  paper  sent  to  one  of  two  persons  for  both  to  sign,  and  which  was 
returned  with  the  signatures  of  both.  Is  not  admissible  against  the  other,  his 
signature  not  being  established  as  genuine,  or  shown  to  have  been  made  by 
one  authorized  to  make  It.  Baum  v.  Rainbow  Smelting  Co.  453. 

Parol  Evidence  Varying   Complete  Writings. 

12.  Where  the  terms  of  an  agreement  have  been  reduced  to  writing,  neither 
the  parties  nor  their  successors  nor  representatives  can  vary  them  by  parol 
evidence,  in  the  absence  of  latent  ambiguities. 

Ruckman  v.  Imbler  Lum.  Co.  231. 
Idem. 

13.  Where  a  written  contract  for  the  lease  and  sale  of  an  engine  and  boiler 
did  not  bind  plaintiff  to  obtain  a  release  of  Hens  on  the  machinery,  parol 
evidence,  in  an  action  for  use  thereof,  that  plaintiff  had  agreed  to  release 
such  liens,  was  inadmissible  as  tending  to  contradict  the  terms  of  the  written 
contract  Ruckman  v.  Imbler  Lum.  Co.  231. 

Idem. 

14.  Where  parties  to  a  deed  deposited  in  escrow  agreed  in  writing  that  it 
should  be  delivered  if  the  grantee  should  furnish  the  grantor  with  support 
during  his  life,  and  decent  burial,  parol  evidence  of  preliminary  conversations 
to  show  that  the  grantee  expected  the  grantor  to  go  to  a  soldiers'  home,  and 
that  therefore  the  minds  of  the  parties  did  not  meet  on  a  contract,  is  not 
competent,  for  the  writing  is  conclusive,  no  mistake  or  imperfection  being 
claimed,  and  its  validity  not  being  disputed.  Hilgar  v.  Miller,  552. 

Idem. 

15.  Where  a  written  agreement  for  the  delivery  of  a  deed  deposited  in 
escrow  provided  that  the  grant  should  be  inoperative  If  the  grantee  failed  to 
perform  specified  conditions,  parol  evidence  of  statements  of  the  grantor  that 
he  Intended  to  give  the  property  to  the  grantee  Is  Inadmissible,  for  it  would 
vary  the  written  agreement  showing  a  consideration  for  the  transfer. 

Hilgar  v.  MUler,  552. 

CONCLT'SIVENBSS   OF  INCOMPLETE   WRITTEN   AGREEMENT. 

16.  A  written  agreement,  "We  do  hereby  give  one  third  interest  in  mining 
claim  'Rainbow,'  Rainbow  district,''  without  any.  acknowledgment,  is  not  a 
deed,  a  grant  or  a  contract  to  convey,  but  is  part  of  an  agreement,  the  rest 
being  in  parol,  and  the  writing  is  not  conclusive  as  to  what  the  agreement 
actually  was.  Baum  v.  Rainbow  Smelting  Co.  453. 

In  Actions  Between  Other  I*ersons. 

17.  In  law  actions  parol  evidence  is  admissible  to  vary  the  terms  of  written 
InHtruments  where  the  action  is  not  between  the  parties  thereto,  or  where  the 
writing  Is  introduced  for  a  collateral  purpose,  and  not  in  an  endeavor  to 
enforce  it.  Pacifio  Bi»cuit  Co.  v.  Dugger,  513. 
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Parol  Modification  of  Okal  Aobexhent. 

18.  A  contract  that  could  hare  been  originally  made  by  parol  may  be  modi- 
fled  in  the  sair*9  way,  though  it  may  haye  been  actually  in  writing. 

Kieman  v.  Kratz,  475. 
Paaol  Evidence  to  Explain  Indefinite  Agreement. 

19.  Where  a  written  agreement  is  indefinite  or  uncertain,  parol  evidence 
may  be  received  to  explain  the  meaning  of  the  parties,  as  wltnesaeB  this  case : 
Plaintiff  shipped  to  defendant  in  1899  several  car  loads  of  sugar  beets  in  cars 
belonging  to  three  different  roads,  which  defendant  agreed  to  purchase  at  a 
stipulated  price  per  ton.  After  the  beets  had  been  received  and  weighed,  it 
was  ascertained  that  the  weights  were  incorrect,  whereupon  it  was  agreed 
that  three  specified  cars,  one  from  each  road,  should  be  loaded  the  next  season 
by  the  plaintiff  "in  the  same  manner  as  the  cars  were  loaded  In  1899,  viz.. 
loaded  full,  with  the  sides  built  up  with  rows  of  beets,  and  rounded  off  as 
full  as  the  cars  will  hold,"  and  that  these  cars  should  form  a  basis  of  settle- 
ment for  the  bee^s  previously  shipped.  Held,  that  the  stipulation  was  indef- 
inite and  uncertain  as  to  how  the  test  cars  were  loaded  the  preceding  year, 
and  parol  evidence  was  admissible  to  show  how  they  had  been  actually  loaded. 

Oliver  V.  Oregon  Sugar  Co.  276. 
Idem. 

20.  In  a  suit  for  a  specific  performance  of  a  contract  to  convey  land,  parol 
evidence  is  inadmissible  to  describe  the  property  intended  to  be  included  in 
the  contract,  in  order  to  apply  the  description  to  the  terms  of  the  contract. 

Knight  V.  Alemander,  621. 
Opinion  Evidence  of  Nonexperts  on  Value  and  Worth  of  Use. 

21.  Opinion  evidence  may  properly  be  received  from  witnesses  who  are  not 
experts  residing  in  a  certain  community  as  to  the  value  of  articles  In  use 
among  the  people  there,  and  also  as  to  what  the  use  of  such  articles  is  worth. 

Ruckman  v.  Imhler  Lum.  Co.  231. 
Qualifications  for  Expressing  an  Opinion. 

22.  Where  a  witness  testified  that  he  did  not  know  the  value  of  the  use  of 
an  engine  and  boiler  of  the  size  of  that  for  the  use  of  which  the  action  was 
brought,  but  that  he  did  know  the  value  of  the  use  of  engines  and  boilers  of 
less  capacity,  in  that  vicinity,  he  was  not  disqualified,  by  reason  of  his 
answer  that  he  did  not  know  the  value  of  the  engine  and  boiler  in  question, 
from  expressing  his  opinion,  based  on  his  knowledge  of  the  use  of  smaller 
engines  and  boilers.  Ruckman  v.  Imhler  Lum.  Co.  231. 

Opinion  Evidence — Qualification  of  Expert. 

23.  Merely  being  a  millwright  whose  duty  it  is  to  repair  and  look  after  pul- 
leys does  not  show  one  to  be  an  expert,  entitled  to  give  his  opinion  as  to  what 
caused  a  pulley  to  break.  Duntley  v.  Inman,  334. 

Witness — Knowi^dge  of  Subject. 

24.  It  must  be  shown  that  a  witness  has  some  reasonably  comprehensive 
knowledge  of  the  subject  about  which  he  is  to  testify  before  being  heard ;  for 
example,  a  mill  employe  who  is  on  duty  only  at  night  should  not  be  heard  on 
the  question  of  whether  the  machinery  was  regularly  inspected,  for  his 
knowledge  on  the  subject  is  not  sufficiently  extensive.      Duntley  v.  Inman,  334. 

Effect  of  Inconsistent  Statements  at  Different  Trials. 

25.  The  fact  that  a  witness  varies  his  testimony  at  successive  trials  is  a 
matter  affecting  his  credltibllity.  but  it  does  not  warrant  an  instruction  to 
disregard  the  statements  entirely.  Pacific  Biscuit  Co.  v.  Dugger,  513. 
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BXCEl»TIONS. 

Necessity  of  as  Ground  for  Review.  See  Appeal,  5. 
Lump  Exception  to  Court's  Instructions.  See  Appeal,  6. 

RXCBPTIONS.  BILL  OF. 

Mandamus  to  Compel  Signino  op  Bill  op  Exceptions — Discretion. 

1.  Tinder  the  practice  In  Oregon,  a  considerable  discretion  is  vested  in  trial 
Judges  as  to  settling  and  signing  bills  of  exceptions,  anil  their  decisions  will 
not  usually  be  disturbed  by  mandamus.  This  is  especially  true  where  no  time 
was  asked  to  prepare  the  bill,  and  the  term  at  which  the  Judgment  was  en- 
tered has  expired  without  the  bill  being  tendered  or  the  matter  being  con- 
tinued for  further  hearing.  Hayett  v.  Clifford,  56S. 

Form  of  Certipicatk  Required  to  Bill  op  Exceptions. 

2.  The  statutes  of  Oregon  do  not  provide  or  require  any  special  form  of 
certificate  to  a  bill  of  exceptions,  but  it  must  be  signed  by  the  trial  Judge. 

Yorh  V.  ya«fc,  322. 
Effect  of  Signing  Bill  of  Exceptions. 

3.  The  signing  of  a  blU  of  exceptions  by  a  trial  Judge  is  In  effect  a  certify- 
ing that  every  material  statement  therein  preceding  his  signature  is  true, 
except  as  otherwise  stated.  York  v.  IJfuh,  322. 

Effect  of  a  Special  Certificate. 

4.  A  statement  in  the  certificate  to  a  b  11  of  exceptions,  that  no  means  had 
been  furnished  the  trial  Judge  to  compare  the  evidence  as  set  out  in  the  bill 
of  exceptions  with  the  evidence  as  talcen  by  the  stenographer,  is  a  mere  recital 
of  a  fact,  and  not  a  statement  that  the  evidence  set  out  is  incorrect. 

York  V.  liasK  322. 
EXCUSABLE  NEGLECT 

As  Reason  for  Vacating  Order  of  Confirmation.  See  Execution,  2. 

EXECUTION. 

How  Writ  is  Levied. 

1.  It  seems  that  under  B.  &  C.  Comp.,  Section  233,  subd.  4,  and  Section  301, 
subd.  1,  real  property  Is  levied  upon  under  a  writ  of  execution  in  the  same 
manner  that  similar  property  is  attached,  and  that  no  actual  notice  to  the 
owner  or  occupant  Is  now  required.  Brand  v.  Bak^r,  426. 

Vacating  Order  of  Confirmation. 

2.  Under  Section  103  of  B.  &  C.  Comp.,  providing  that  the  court  may  at 
any  time  within  a  year  after  notice  thereof  relieve  a  party  from  a  Judgment 
or  order  taken  against  him  through  his  mistake,  inadvertence,  surprise,  or 
excusable  neglect,  a  Judgment  debtor  may  not,  more  than  a  year  after  the 
entry  of  an  order  confirming  an  execution  sale,  be  relieved  therefrom  simply 
because  he  did  not  know  of  It,  where  his  attorney  had  Information  of  all  the 
facts,  and  his  agents  made  no  inquiry  concerning  the  enforcement  of  the  Judg- 
ment though  they  knew  that  it  had  been  rendered.  Brand  v.  Baker,  426. 

EXECUTORS  ANT)  ADMINISTRATORS. 
Form  of  Claim  Against  Estate. 

1.  There  being  no  statutory  form  for  a  claim  filed  with  a  personal  repre- 
sentative against  a  decedent's  estate,  such  a  claim  is  suflUcient  if  it  shows  a 
subsisting  liability  in  favor  of  the  claimant  and  Is  verified  according  to  the 
statute ;  and  it  is  not  necessary  to  set  out  therein  the  evidence  upon  which 
the  claimant  expects  to  recover  If  action  thereon  shall  become  necessary. 

Ooltra  v.  Penland,  la 
Debt  op  Executor  as  Money  in  Hand. 

2.  Under  Section  1117  of  Hill's  Ann.  Laws,  providing  that  an  executor  who 
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may  accept  the  trust  conferred  shall  be  liable  for  any  claim  of  the  testator 
against  blm  "as  for  so  much  money  In  his  hands,"  an  executor,  whether 
solvent  or  insolvent,  should  be  charged  on  the  settlement  of  his  final  accounts 
with  all  debts  due  from  him  to  the  testator  as  so  much  money.  This  rule  is 
not  affected  by  section  1176  under  which  the  executor  is  to  be  charged  at 
the  appraised  value  with  all  the  property  of  the  estate  that  may  come  into 
his  hands,  but  not  with  debts  remaining  uncollected  without  his  fault,  for. 
on  his  acceptance  of  the  oflSce,  the  executor's  debt  became  at  once  money  on 
hand,  and  ceased  to  be  either  '^property  of  the  estate"  under  section  1176,  or 
a  "debt"  under  section  1177.  Mason*8  Estate,  177. 

Nature  of  an  Attorney's  Employment  by  an  Executor. 

3.  Under  Section  1207  of  B.  &  C.  Comp.,  providing  for  the  allowance  to 
an  executor  or  administrator  of  the  necessary  expenses  of  the  care  and  set- 
tlement of  an  estate,  the  employment  of  an  attorney  is  a  personal  matter, 
and  not  binding  on  the  estate,  though,  if  the  services  were  necessary,  the 
expense  may  be  allowed  in  the  final  settlement.  Of  course,  the  attorney  has 
no  lien  on  the  property  of  the  estate  for  his  services.       Waite  v.  WUlis,  288. 

Sblp-Skbvino  Declarations  of  I>eceased  as  Evidence. 

4.  The  act  of  1803,  providing  that  in  some  cases  statements  of  a  deceased 
in  his  own  fuvor  may  be  received  as  evidence  (Laws.  1893.  p.  134,  B.  &  C. 
Comp.  §  723,  last  part  of  subd.  2)  is  void  as  its  title  does  not  indicate  its 
subject-matter.  Hearn  v.  Louttit,  672. 

EXPERT  EVIDENCE. 

Nonexpert  Evidence  as  to  Value  of  Use  of  Property.  See  Evidence,  21. 
Qualifications  of  Witness  to  Express  an  Opinion.  See  Bvidbncb,  22,  23,  24. 

FEES 

Of  Witnesses  From  Other  Counties.  See  Costs,  4,  5. 

FINAL  ORDER  Which  May  be  Appealed  From.  See  Appeal,  3. 

FINDINGS 

Must  Not  be  on  Issues  Outside  of  the  Pleadings.  See  Trial,  6. 

FOKECLOSURE 

Of  Realty  Mortgage — Effect  of  on  Lien  Holders.  See  Mubtqaoes,  3. 

Of  Chattel  Mortgage  Against  Things  Not  Existing.  Chattel  Mortqaoes,  1. 

FRATERNAL  INSURiWNCE. 

(^hanging  Beneficiary  in  Policy — By-Laws.  See  Insirancz,  1. 

FRAUD. 

Fraud  May  be  Inferred. 

1.  Fraud  is  a  question  of  fact,  and,  like  other  facts,  may  be  established  by 
inference :  under  which  rule  there  was  enough  shown  in  this  instance  to  carry 
the  case  to  the  Jury.  WilUamaon  v.  North  Pac.  Lum.  Co.  153. 

Agency — Right  to  Show  Frai'd. 

2.  As  to  certain  lumber  shipped  by  defendant,  plaintiffs  were  from  the  first 
Its  agents  to  sell  and  dispose  of  it  to  the  best  advantage;  and,  as  to  other 
lumber  shipped  and  bought  by  them  from  it,  they  were  subsequently  appointed 
its  agents  to  settle  the  dispute  as  to  quality.  Held,  that  defendant's  right  in 
the  two  cases  to  question  their  action  on  the  ground  of  fraud  was  identical. 

Williamson  v.  North  Pac.  Lum.  Co.  153. 
FRAT'DS,  STATl^TE  OF.  Same  as  Statute  of  Frauds. 
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Gitrrs. 

Distinction  Between  Gifts  Intbb  Vivos  and  Causa  Moktis. 

1.  The  distinction  between  gifts  inter  vivos  and  causa  mortis  is  tbMt  the 
former  must  be  absolutely  and  irrevocably  effective  during  the  life  of  the 
donor,  while  the  latter  are  subject  to  be  defeated  by  changes  of  conditions: 
delivery  being,  of  course,  necessary  in  both  cases.  Dencft  w.  Helms,  161. 

Conduct  Showing  a  Gift  Causa  Mortis. 

2.  Deceased,  shortly  before  his  death,  owned  a  deposit  in  a  private  bank 
and  another  in  the  hands  of  N.  The  day  before  his  death  he  called  N.  and 
H,  and  the  banker,  to  his  bedside,  and  there  announced  in  the  presence  of 
them  all  that  he  gave  to  H  everything  he  had,  and  that  II  should  care  for 
him  as  long  as  he  lived,  and  after  his  death  should  pay  all  charges,  pay 
himself  liberally,  and,  if  anything  remained,  send  it  to  the  deceased's  sister 
in  Germany.  Fie  then  Indorsed  the  certificate  of  deposit  to  H,  and  ordered  N  to 
deliver  the  money  to  him.  H  procured  the  money  from  N  and  from  the  bank 
the  same  day,  and  deceased  died  the  succeeding  day.  Held,  to  constitute  a 
valid  gift  to  H  causa  mortis,  and  not  an  attempted  testamentary  disposition. 

Deneff  v.  Helms,  161. 
Gifts  Causa  Mostis  Not  Against  Public  Policy. 

3.  Gifts  made  in  the  consciousness  of  impending  death,  for  lawful  pur- 
poses, or  to  relatives  and  friends,  are  not  against  public  policy,  and  will  be 
upheld  when  sufficiently  proven.  Deneff  v.  Helms,  161. 

GOVERNMENT  LANDS.  Same  as  Public  I^nds. 

GUARANTY. 

Parol  Modification  of  Guaranty. 

1.  A  contract  of  guaranty,  being  of  a  kind  that  is  not  required  to  be  in 
writing,  can  be  modified  by  parol,  even  though  the  original  contract  was 
written.  Kiernan  v.  Kratz,  474. 

Immaterial  Evidence  as  to  Fact  of  Guaranty. 

2.  It  is  always  desirable  that  testimony  should  be  confined  to  the  ibsues 
made  by  the  pleadings,  to  the  end  that  the  minds  of  the  Jury  may  not  be  con- 
fused by  immaterial,  and  perhaps  prejudicial,  matters :  For  example,  where 
the  issue  was  whether  a  guaranty  to  pay  sundry  obligations  of  a  bank  under 
certain  conditions  had  been  modified,  so  that  plaintiff  might  surrender  to  the 
bank  the  original  obligations  and  take  others  in  lieu  thereof,  to  which  de- 
fendant's guaranty  should  attach  as  to  the  originals,  evidence  that  defendant 
prior  to  the  original  guaranty,  recommended  that  extensions  be  granted  by 
the  creditors  of  the  bank  Is  not  only  immaterial,  but  prejudicial  to  defendant. 

Kienian  v.  Kratz,  475. 
Material  Collateral  Evidence. 

3.  Though  the  only  issue  of  fact  In  a  case  is  whether  defendant's  guaranty 
of  certain  negotiable  instruments  assigned  by  him  to  plaintiff  was  so  modified 
by  agreement  as  to  authorize  plaintiff  to  surrender  them  to  the  maker,  and 
accept  in  lieu  thereof  other  similar  instruments  payable  at  definite  times  in 
the  future,  upon  the  failure  to  pay  which  defendant  would  be  liable  for  the 
originals,  evidence  that  before  defendant's  assignment  to  plaintiff  he  had 
signed  a  memorandum  releasing  the  maker  from  his  obligation  to  pay  when 
the  instruments  should  be  due.  and  agreeing  to  accept  in  installments  the 
money  due  on  the  original  Instruments,  is  pertinent  and  material,  althouh 
collateral.  Kierman  v.  Kratz,  475. 

Pleading — Example  of  Departure. 

4.  A  complaint  alleged  that  for  a  valuable  consideration  defendant  as- 
signed to  plaintiff  certain  certificates  of  deposit  issued  by  a  stated  bank,  guar- 
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anteeing  to  pay  the  certificates  If  the  bank  should  not  do  so  by  a  certain 
time;  that  thereafter,  at  defendant's  request,  plaintiff  surrendered  the  cer- 
tificates to  the  bank  and  took  certain  other  certificates  falling  due  at  later 
dates  in  place  of  the  originals,  the  defendant  guaranteeing  the  payment  of 
the  original  certificates  if  the  second  set  should  not  be  paid  by  the  bank 
when  due.  The  defendant  answered,  among  other  things,  that  plaintiff  had, 
without  his  consent,  extended  the  time  of  payment,  for  a  yalld  consideration, 
thereby  discharging  the  guaranty.  The  plaintiff,  in  reply,  averred  that  de- 
fendant ought  not  to  be  permitted  to  say  that  plaintiff  extended  the  time  of 
payment  by  taking  new  certificates,  because  at  the  time  of  taking  the  origi- 
nal certificates  defendant  believed  the  maker  of  the  certificates  to  be  pos- 
sessed of  sufliclent  assets  to  discharge  its  liabilities  if  its  creditors  would  not 
insist  on  immediate  payment,  and  that  he  requested  plaintiff  to  surrender 
said  original  certificates,  and  in  place  thereof  lo  accept  said  extended  cer- 
tificates, "agreeing  with  the  plaintiff  to  stand  responsible  for  the  substituted 
certificates  of  deposit  exactly  as  he  was  responsible  upon  the  original  docu- 
ments, And  to  the  same  extent  that  he  was  bound  to  pay  the  originals,'*  in 
consequence  of  which  the  substitution  was  made  by  plaintiff.  Held,  that 
there  was  a  departure  between  the  complaint  and  the  reply,  in  that  the  cause 
of  action  stated  in  the  complaint  was  upon  an  express  guaranty,  while  the 
reply  counted  upon  an  implied  guaranty.  Kieman  v.  Krate,  476. 

Distinction  Between  Original  and  Collateral  Promises.  Statute  of  Fbauds. 
HARMLESS  ERROR.  See  Appeal^  14. 

HIGHWAYS. 

Suit    to    Restrain    Trespass    on    Land    Used    as    a    Road — Jurisdiction    of 
Equity — Remedy  at  Law.  See  Equity. 

INADVERTENCE 

As  Ground  for  Setting  Aside  a  Confirmation  Order.  See  Execution^,  2. 

INCONSISTENT  POSITIONS  During  Litigation.  See  Estoppel,  1-4. 

INFERENCE. 

Conclusion  From  Facts  Shown — Conversion.  See  Evidence,  6. 

Fraud  Need  Not  be  Directly  Proven — Deductions.  See  Evidence,  7. 

Of  Negligence  From  Happening  of  an  Accident.  See  Masteb  &  Servant,  1. 

INJUNCTION. 

Enjoining  Trespass — Title  of  Plaintiff. 

1.  An  owner  of  a  life  estate  may  enjoin  a  threatened  trespass  that  will 
destroy  or  permanently  divert  the  estate.  Schooling  v.  Harriahurg,  494. 

Injunction  Against  Trespass — Highways — Remedy  at  Law. 

2.  Where  the  defense  is  made  to  a  suit  to  restrain  a  continuing  trespass  on 
land  that  the  place  where  the  acts  complained  of  were  committed  is  a  public 
highway,  the  suit  at  once  becomes  a  proceeding  to  determine  the  existence 
of  the  alleged  highway,  and  there  is  an  adequate  law  remedy  by  an  action 
for  damages,  so  that  equity  should  not  attempt  to  settle  the  dispute. 

Tofn<i9ini  v.  Taylor,  576. 
Efficiency  of  Other  Remedies. 

3.  A  state  constructed  a  large  cistern  within  the  stockade  of  its  peni- 
tentiary, and,  by  means  of  an  underground  conduit,  tapped  a  creek  running 
through  the  stockade,  and  pumped  water  therefrom  through  two  ten-inch 
pipes.  By  the  terms  of  a  deed  from  plaintiff's  predecessor  in  title,  the  state 
was  entitled  to  divert  only  so  much  water  "as  it  can  pump  through  a  pipe 
not  exceeding  two  inches  in  diameter."  Held,  that  whether  the  size  of  the 
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pipe,  or  the  means  by  which  the  water  was  to  be  taken,  constituted  the 
measure  of  water  allowed  to  the  state,  plaintilTs  only  efficient  remedy,  since 
it  could  not  in  any  manner  inspect  the  appliances  or  determine  the  amoont 
of  water  taken,  was  an  injunction  restraining  the  use  of  appliances  capable 
of  taking  more  than  could  be  pumped  through  a  two-inch  pipe. 

Salem  MW9  Co.  v.  Lord,  82. 

INJUSCTIOX   AUAINST  PROBABLE  DESTRUCTION  OF  ESTATB. 

4.  A  complaint  alleging  that  defendant  threatened  to  continue  the  con- 
struction of  a  dam  in  a  stream  to  such  height  that  a  sudden  discharge  of  the 
water,  such  as  he  intended  to  cause,  would  destroy  plaintiff's  estate,  located 
further  down  the  stream,  stated  facta  sufficient  to  give  a  court  of  equity  Juris- 
diction, as  it  showed  reasonable  ground  to  apprehend  an  injury  that  could  not 
be  repaired  by  a  payment  of  damages.  Union  Power  Co.  v.  Lichty,  563. 

INSOLVENCY. 

Conclusiveness  of  Obpbr  Alu)WIN(;  (^laims. 

1.  An  order  by  n  court  having  an  insolvent  estate  under  its  control,  de- 
termining the  validity  of  claims  that  have  been  presented  against  such  estate, 
is  a  final  order  as  to  the  right  of  such  claimants  to  participate  in  the  funds 
of  the  estate. 

What  Amounts  to  a  "Demand"  on  an  Insolvent.  . 

2.  In  a  case  of  an  insolvent  bank  the  depositors  are  entitled  to  interest 
from  the  time  their  claims  are  respectively  presented  and  allowed  by  the 
receiver.  Baker  v.  WilliatM  Banking  Co.  213. 

INSTRUCTIONS  TO  JURIES. 

Need  of  Requesting  Particular  Instructions.  See  Trial,  3. 
Effect  of  Instructing  on  Irrelevant  Issues.  See  Aiteal,  13. 
Substantially  ns  Requested  is  Sufficient.  See  Trial,  4. 
Must  Not  Assume  Controverted  Facts  as  True.  See  Trial,  5. 
Lump  Exceptions  to  a  Charge — Sufficiency  Of.  See  Appeal,  6. 

INSURANCE. 
Chanoino  Beneficiary  of  Fraternal  Insurance — Effect  of  Bt-Laws. 

1.  A  member  of  a  fraternal  mutual  Insurance  society  cannot  change  the  bene- 
ficiary in  the  policy  except  by  complying  with  the  rules  and  by-laws  of  the 
order :  thus,  where  a  member  of  a  fraternal  beneficiary  society  held  a  certifi- 
cate payable  at  his  death  to  his  mother :  and  the  by-laws  of  the  society  pro- 
vided that  a  member  could  change  his  beneficiary  at  any  time  In  a  prescribed 
manner,  and  on  payment  of  a  certain  fee,  but  that  no  change  "shall  be 
effective  until  the  old  certificate  shall  have  been  delivered  to  the  head  clerk, 
and  a  new  certificate  issued  during  the  lifetime  of  the  member,  and  until  such 
lime  the  old  certificate  shall  remain  in  force,"  and  the  member  took  the  pre- 
scribed steps  to  substitute  his  wife  as  a  beneficiary,  except  the  payment  of  the 
fee,  and  left  his  certificate  with  the  clerk  of  the  local  camp  to  be  forwarded, 
but  did  not  pay  the  prescribed  fee,  though  told  that  it  was  required,  and 
after  his  death  the  clerk  forwarded  the  certificate  to  the  head  clerk,  advancing 
the  fee  himself  without  any  request  so  to  do,  the  desired  change  was  not 
accomplished,  and  the  insurance  belonged  to  the  original  beneficiary. 

Stringhatn  v.  DUIoa,  63. 
Pii(K)Fs  OF  Death  Furnished  by  Company's  Agent  as  Evidence. 

2.  Proofs  of  death  furnished  by  an  agent  of  a  benefit  or  insurance  society 
are  not  competent  evidence  as  to  the  cause  of  death,  in  an  action  by  the 
beneficiary  against  the  company,  unless  sanctioned  by  such  beneficiary. 

Cox  V.  Ropal  Tribe,  365. 
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Life  Insurance — ^Bubden  of  Pboof  on  SriciDE. 

3.  An  insurance  or  benefit  society  defending  against  a  death  claim  on  the 
ground  of  suicide  has  the  burden  of  proof.  Cow  v.  RoyaX  Tribe,  365. 

Life  Insurance — Presumption  as  to  Cause  of  Death. 

4.  In  actions  on  life  Insurance  or  death  benefit  policies  the  presumption  Is 
with  the  claimant  that  death  resulted  from  natural  causes. 

Gov  Y.  Royal  Tribe,  365. 
Sufficiency  of  Evidence. 

5.  Evidence  In  an  action  on  a  benefit  certificate  examined,  and  held  not  to 
show  suicide  on  the  part  of  the  deceased  with  such  convincing  clearness  as 
would  have  warranted  the  'court  In  directing  a  verdict  for  defendant. 

Oox  V.  Royal  Tribe,  365. 
Instruction  on  Presumption  as  to  Cause  of  Death. 

6.  An  Instruction,  in  an  action  on  a  benefit  certificate,  relative  to  the 
defense  of  suicide,  that,  "when  a  person  is  found  dead  from  unezplalnable 
causes,  the  presumption  is  that  his  death  was  natural  or  accidental/'  etc., 
was  not  objectionable  because  of  the  use  of  the  word  "unexplainable,"  though 
deceased  was  not  found  dead  from  unexplainable  causes,  It  being  manifest 
that  the  term  was  employed  to  define  the  presumption  alluded  to. 

C7oJT  V.  Royal  Tribe,  365. 
Idem. 

7.  A  further  Instruction  that  the  beneficiary  was  therefore  entitled  to 
recover,  "unless  the  evidence  introduced  has  overcome  this  presumption,  and 
satisfied  yOu  that  death  was  voluntary,"  was  not  objectionable  because  of 
the  word  "satisfied,"  where  the  court  had  previously  charged  that  defendant 
was  required  to  establish  suicide  to  the  satisfaction  of  the  Jury  by  a  pre- 
ponderance of  the  testimony.  Cow  v.  Royal  Tribe,  365. 

Idem. 

8.  Where  the  dead  body  of  Insured  was  found  in  the  water,  but  no  one  saw 
her  go  in,  and  it  did  not  appear  from  the  evidence  whether  she  went  in  of 
her  own  accord  or  otherwise,  the  court  was  warranted,  in  an  action  on  her 
benefit  certificate,  in  charging  that  there  was  a  presumption  of  a  natural 
death.  Cow  v.  Royal  Tribe,  365. 

INTEREST.  See,  also.  Usury. 

Liability  for  Interest  on  Breach  of  Contract  to  Pay  in  Chattels. 

1.  Where  defendants  purchased  certain  property  of  plaintiff  "for  the  agreed 
price  of  $800,  to  be  paid  on  or  before  two  years,  in  building  materials," 
plaintiff's  claim,  on  defendant's  default  In  delivery  of  such  materials,  was 
not  a  money  demand,  but  for  damages,  and  under  niir«i  Ann.  Laws,  §  3587, 
prescribing  the  rate  of  interest  on  ail  moneys  after  the  same  become  due, 
such  damages  were  not  liquidated,  so  as  to  bear  interest,  till  Judgment  was 
rendered  therefor.  Poppleton  v.  Jonet,  24. 

Rate  op  Interest  ALix)WAnLE  on  Usurious  Contracts. 

2.  Where  parties  have  entered  into  an  usurious  contract  for  the  use  of 
money,  comprising  interest,  as  such,  and  other  charges  that  constitute  the 
unlawful  element,  the  lender  should  be  allowed  on  the  final  application  of 
payments  only  the  rate  of  interest  contracted  for,  and  not  the  highest  legal 
rate.  Hubert  v.  Washington  Investment  Aasoo.  71. 

Order  Allowing  Ciaims — Judgments — Interest. 

3.  An  order  directing  that  certain  claims  against  an  Insolvent  estate  be 
allowed  as  presented  is  not  a  "Judgment,"  and  the  entry  of  such  an  order 
does  not  preclude  inquiry  into  the  question  of  interest  at  a  later  date. 

Baker  v.  Wllliatns  Banking  Co.  213. 


672  Judgments. 

INTEBEST  ON  CLAIMS  AOAINBT  AN  lN80L\'ENT  BANK. 

4.  Under  a  statute  providing  that  interest  shall  be  payable  on  all  moneys 
after  due,  and  on  moneys  received  to  the  use  of  another  and  retained  beyond 
a  reasonable  time  without  the  owner's  consent,  call  depositors  are  entitled  to 
interest  on  their  claims  against  an  insolvent  bank  from  the  time  of  the  allow- 
ance thereof  by  the  court ;  presentation  and  allowance  of  the  claims  arnunnt- 
ing  to  a  demand.  Bckker  v.  WUliama  Banking  Co.  213. 

Interest  on  Public  Money — Insolvent  Bank. 

5.  Under  a  statute  making  It  a  crime  for  any  person  having  public  moneys 
to  convert  them  to  his  own  use  or  loan  them  with  or  without  interest,  a  mere 
deposit  In  a  bank  for  safe-keeeping  is  not  inhibited,  but  in  case  of  the  failure 
of  the  bank  the  public  officer  is  not  entitled  to  Interest  in  his  own  right  on 
public  funds  deposited  therein  until  he  has  reimbursed  the  public  treasury, 
and  has  thereby  become  the  private  owner  of  the  claim. 

Baker  v.  Williams  Bonking  Co.  213. 
Evidence  of  Reimbubsement  of  Pi'blic  Tbbasuby. 

6.  A  state  treasurer  having  deposited  public  funds  in  a  bank  that  subse- 
quently failed  while  still  holding  the  money,  the  officer  presented  a  claim  for 
it  in  his  official  capacity.  The  question  of  when  the  treasurer  repaid  the  fund 
into  the  public  treasury  was  afterward  raised  on  an  allowance  of  interest, 
and  the  succeeding  treasurer  testified  that  his  predecessor  had  accounted  for 
all  the  state  funds  by  turning  over  some  certificates  of  deposit  and  "a  good 
many  things  that  were  representatives  of  money."  Held,  that  the  evidence 
was  Insufficient  to  show  that  the  ex-treasurer  had  reimbursed  the  public 
treasury,  and  taken  over  to  himself  the  claim  against  the  bank,  so  as  to  en- 
title him  to  interest  thereon.  Baker  v.  Williams  Banking  Co.  213. 

Pbescmption  of  Continuance  of  Conditions. 

7.  Where,  in  a  proceeding  for  the  allowance  of  interest  on  a  claim  against 
an  Insolvent  bank,  it  appears  that  the  money,  w^hen  deposited,  was  public 
funds,  on  which  the  depositing  officer  was  not  entitled  to  interest.  It  will  be 
presumed,  in  the  absence  of  evidence,  that  the  public  character  of  the  money 
continued  to  the  time  of  the  trial.  Baker  v.  Williams  Banking  Co.  213. 

IRRIGATION.  See  Watbbs. 

JUDGMENT  ROLL. 

Matters  Not  Part  of  Roll  Must  go  in  Bill  of  Exceptions.  See  Appeal,  9. 

JUDGMENTS. 

Wrong  Reason — Right  to  Appeal. 

1.  A  judgment.  If  correst,  must  stand  regardless  of  the  reason  for  which  it 
was  given,  the  appellate  court  being  empowered  only  to  correct  errors. 

Hume  V.  Turner,  202. 
Satisfaction  of  Replevin  Judgment  by  Delivery. 

2.  A  delivery  of  the  property  described  in  a  replevin  Judgment  to  the  per- 
son, or  to  one  of  a  partnership,  entitled  thereto,  operates  as  a  satisfaction 
of  the  judgment.  Leve  v.  Frasier,  141. 

Res  Judicata — Order  Allowing  Claims. 

3.  An  order  of  a  court  of  equity  passing  on  the  validity  of  a  claim  against 
a  fund  In  the  custody  of  Its  officers  Is  a  final  determination  of  the  right  to 
participate  In  the  fund,  and  cannot  afterward  be  questioned  by  the  then  par- 
ties to  the  proceeding.  Any  and  all  objections  not  made  by  such  parties  when 
such  order  is  entered  are  waived  under  the  rule  of  res  judicata. 

Baker  v.  WUliams  Banking  Co.  213. 


Judgments.  673 

Res  Judicata — Obdbr  Allowing  Claims  Nut  a  Judgment. 

4.  An  order  directing  that  certain  claims  against  an  insolvent  estate  be 
allowed  as  presented  is  not  a  "Judgment,"  within  the  meaning  of  a  statute 
fixing  the  rate  of  Interest  on  judgments  and  decrees  for  the  payment  of  money, 
and  the  entry  of  such  an  order  does  not  preclude  inquiry  into  the  question  of 
interest  at  a  later  date.  ^        Baker  v.  Williama  Bankinif  Co.  213. 

Res  Ji'DicATA — Matters  Not  Litigated. 

5.  A  decree  that  certain  land  obtained  by  one  of  a  firm  under  the  timber- 
culture  laws  of  congress,  and  claimed  by  him  as  his  own,  is  really  partnership 
property  is  not  conclusive  as  to  the  liability  of  such  land  for  partnership 
debts  contracted  before  the  issuance  of  the  final  certificate,  for  the  latter 
question  could  not  properly  have  been  adjudicated  in  the  former  case. 

Adams  v.  Church,  270. 

JlDGMKNT  AS    ESTniM'KL  TO   A   SUBSEgUENT   ACTION. 

«.  The  effect  of  a  Judgment  as  un  estoppel  against  the  prosecution  of  a 
second  action  ui>on  the  same  claim  or  demand,  if  upon  the  merits,  is  an  abso- 
lute bar,  conclusive  not  only  as  to  every  matter  that  was  actually  litigated, 
but  also  as  to  every  matter  that  might  have  been  litigated ;  but  where  the 
second  action,  although  between  the  same'  parties,  is  upon  a  different  claim, 
the  prior  Judgment  operates  as  an  estoppel  against  only  those  matters  that 
were  directly  in  Issue :  For  example,  where  in  an  action  by  a  contract 
buyer  against  the  seller  for  failure  to  deliver  according  to  contract,  the 
seller  made  an  affirmative  defense  that  the  buyer  had  refused  to  receive  the 
property  when  tendered,  to  his  damage,  a  Judgment  in  defendant's  favor  for 
costs  Is  not  a  bar  to  a  subsequent  action  by  the  seller  against  the  contract 
purchaser  for  damages  resulting  from  his  refusal  to  receive  the  property 
when  tendered,  since  the  Judgment  for  costs  was  only  an  adjudication  that 
the  Imyer  was  not  entitled  to  damages  for  refusal  to  deliver,  and  did  not 
determine  the  rights  of  the  seller  against  the  buyer  growing  out  of  the  latter's 
refusal  to  receive.  La  Follett  v.  Mitchell,  46,5. 

Res  Judicata — EsTiiPi'BL  as  to  Collateral  Matters. 

7.  A  Judgment,  if  upon  the  merits.  Is  an  absolute  bar  to  a  subsequent  action 
on  the  same  demand,  and  concludes  both  the  parties  and  their  privies  as  to 
every  matter  that  might  have  been,  as  well  as  to  all  matters  that  actually 
were,  litigated ;  but  where  the  second  action  is  upon  a  different  claim,  though 
between  the  same  parties,  the  prior  Judgment  operates  as  a  bar  only  as  to 
those  matters  directly  in  Issue,  and  not  those  collaterally  litigated.  This  case 
illustrates  this  distinction :  Pinintlff  sued  for  the  price  of  goods  claimed  to 
have  been  purchased  by  one  acting  as  defendant's  agent  fn  the  conduct  of  a 
business  formerly  owned  by  the  agent.  The  issue  of  agency  was  not  made  by 
the  pleadings,  but  the  bill  of  sale  from  the  alleged  agent  to  defendant  was  in- 
troduced, in  which  the  agency  was  recited,  and  the  defendant  and  her  hus- 
band, as  well  as  the  agent,  testified  to  an  agency  more  or  less  special.  On  ap- 
peal, the  supreme  court  determined  from  this  testimony  that  there  was  a 
general  agency.  At  a  second  trial,  defendant  was  permitted  to  testify  that 
the  bill  of  sale  was  intended  as  a  chattel  mortgage,  and  to  deny  the  agency. 
flrltl,  that  the  supreme  court's  determination  was  made  on  evidence  differing 
from  that  introduced  at  the  second  trial,  and  as  to  a  matter  only  incidentally 
in  controversy,  and.  therefore,  that  the  question  of  agency  was* not  rea  judi- 
(Ota,  and  that  the  previous  decision  did  not  preclude  defendant's  repudiation 
of  the  agency.  Pacific  Biscuit  Co.  v.  Duggcr,  613. 

(%)N  struct  ION    OF   ORDER   ALU)  WING    CLAIMS INTEREST. 

8.  A  receiver's  report  on  the  affairs  of  an  insolvent  firm  having  shown  sun- 
4*2  OB.-48 
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dry  claims  as  presented,  and  that  some  of  them  were  interest  bearing,  while 
others  were  not,  an  order  entered  ex  parte  that  "said  claims  be  allowed  as 
presented  and  reported,"  particularly  describing  them,  and  that  "claims  in 
which  Interest  has  been  provided  for  by  the  terms  of  the  obligation  shsll  bear 
Interest  at  the  rate  stated  therein  from  the  date  of  each  claim,"  Is  not  a 
decision  as  to  the  right  to  Interest  on  claims  not  bearing  interest  on  their 
face.  Baker  y.  Williama  Banking  Co.  213. 

Difference  Between  Decree  and  Opinion. 

n.  Where  the  terms  of  a  Judgment  or  decree  conflict  with  statements  of 
fact  in  the  opinion  of  the  court,  the  decree  Is  controlling. 

Btatc  €S  reL  v.  Oray,  261. 

Power  ok  Court  to  Vacate  Orders  After  the  Term. 

10.  A  court's  Inherent  power  to  vacate  its  orders  or  Judgments  continues 
only  to  the  end  of  the  term  during  which  they  are  rendered  :  after  that  It 
can  be  done  only  pursuant  to  the  statute.  Brand  v.  Baker,  426. 

LAND  BOARD. 

Nature  of  Duties  of  Clerk  of  as  to  Funds.  See  States,  1. 

Defalcation  of  Clerk  Of — Limitations.  See  Officers,  3. 

State  Board  is  a  Department  of  the  State  Government.  See  States,  2. 

LAWS  OF  OREGON. 

For  Compiled  Statutes.  See  Statutes  of  Oregon. 
For  Uncompiled  Laws.  See  Session  Laws. 

LAWYERS. 

Liability  of  Generally  to  License  Laws.  See  Attorneys,  4. 

Licensing  Under  a  Particular  Statute.  See  Municipal  Corporations,  5. 

LEVY 

Of  Attachment — Notice  to  Owner  or  Occupant.  See  Attachment,  1. 
Of  Execution — Necessity  of  Now  Giving  Notice.  See  Execution,  1. 

LICENSES. 

Inherent  Power  of  Municipalities  to  LB\Tr  License  Taxes. 

1.  Municipalities  have  no  inherent  power  to  levy  or  collect  license  fees  of 
any  kind ;  their  powers  in  that  direction  must  be  either  expressly  granted  or 
necessarily  implied.  Lent  v.  Portland,  48d. 

Construction  of  Municipal  Charter  Conferring  Power  to  License. 

2.  Under  a  charter  limiting  the  rate  of  taicatlon,  providing  that  the  council 
may  license,  tax  and  regulate  certain  specified  occupations,  and.  finally,  that 
it  may  "license,  tax  and  regulate  for  the  purpose  of  city  revenue  all  such 
business,  callings,  trades  and  employment  as  the  common  council  may  re- 
quire to  be  licensed,  and  as  are  not  prohibited  by  the  laws  of  the  state,'*  the 
words  "all  such"  in  the  last  clause  are  not  limited  in  their  application  to 
such  occupations  and  trades  as  are  previously  mentioned,  but  refer  to  any 
and  ail  callings  and  trades  that  the  council  may  see  fit  to  license,  and  there- 
fore Include  the  occupation  of  practicing  law.  Lent  v.  Portland,  488, 

LIEN 

Of  Fees  and  Expenses  of  Receivers.  See  Receivers,  8,  4. 

Of  Attorneys  on  Property  of  Estates.  See  Executors,  3. 
LIFE   ESTATES. 

Duty  of  Life-Tenant  to  Pay  Taxes — Payment  by  Remainderman. 

1.  It  Is  the  duty  of  a  life-tenant  to  pay  the  current  taxes  If  the  estate  is 
sufficient  for  that  purpose :  and  if  another  Is  compelled,  for  his  own  protec- 
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tlon,  to  pay  taxes  which  the  life-tenant  should  have  paid,  he  may  recover  the 
amount  so  expended.  Abemethy  v.  Orion,  437. 

Waste  by  Not  Paying  Taxes — Equity  Jubisdiction. 

2.  The  refusal  of  a  life-tenant  to  pay  current  taxes,  although  the  rental 
value  of  the  premises  is  sufficient  for  that  purpose,  and  his  permitting  the 
land  to  be  sold  for  taxes,  constitute  waste,  and,  under  Section  390.  B.  &  C. 
Comp.,  providing  that  the  enforcement  of  a  right  shall  be  by  a  suit  in  equity 
in  all  cases  where  there  is  not  a  plain  and  adequate  remedy  at  law,  and  may 
be  obtained  In  cases  where  equity  has  been  used,  to  exercise  concurrent  Juris- 
diction, equity  has  Jurisdiction  of  a  suit  by  a  remainderman  against  a  life- 
tenant  to  recover  taxes  paid  to  prevent  the  sale  of  the  property,  and  to  de- 
clare the  amount  so  paid  a  lien  on  the  life-tenant's  estate,  and  for  the  ap- 
pointment of  a  receiver  to  collect  the  rents  and  pay  future  taxes. 

Abemethy  v.  Orion,  437. 
Agueement  to  Pay  Taxes — Burden  of  I»boop. 

3.  A  life-tenant  having  failed  to  pay  taxes  on  th.e  land,  the  remainderman 
did  so,  and  sued  in  equity  to  recover  from  the  life-tenant  the  taxes  paid,  for 
a  declaration  of  a  lien,  and  appointment  of  a  receiver  to  take  charge  of  the 
property,  etc.  The  life-tenant  answered,  alleging  that  the  remainderman,  in 
consideration  of  the  vesting  in  him  of  the  estate  in  remainder,  had  agreed  to 
pay  the  taxes.  Held,  that  the  burden  of  proving  such  agreement  was  on  the 
life-tenant.  Abernethy  v.  Orion,  437. 

LIFE  INSURANCE.  See  Insurance. 

LIMITATION  OP  ACTIO>'S. 

Action  on  Bond  of  Public  Official. 

1.  An  action  on  the  official  bond  of  a  public  officer  must  be  brought  within 
six  years,  it  being  an  action  on  a  liability  created  by  statute,  under  Section 
«,  B.  a  C.  Comp.  Oregon  v.  Davia,  34. 

Recovery  of  Land  Sold  for  a  Void  Tax. 

2.  HllTs  Ann.  Laws,  §  2840,  requiring  a  suit  to  recover  land  sold  for  taxes 
to  be  commence<]  within  three  years  from  the  recording  of  the  tax  deed,  does 
not  apply  to  a  tax  deed  showing  on  its  face  that  the  sale  was  under  a  void 
assessment.  Lewis  v.  Blackburn,  114. 

LOGS  AND  LOGGING. 

The  act  of  1901  relating  to  floating  logs  on  certain  streams  (Laws  1901, 
p.  266,  now  B.  &  C.  Comp..  U  4890-4001,  inclusive),  is  void  for  want  of  a 
sufficient  title.     Spaulding  Logging  Co.  v.  Independence  Improvement  Co.  394. 

LOST  CORNERS. 

Rules  for  Establishing — Practice.  See  Boindaries,  4,  5. 

LOTTERIES. 

Advertising  Contract — Element  of  Chance. 

A  contract  between  an  advertiser  and  a  retail  merchant  by  which  the  latter, 
for  a  stated  sum.  is  to  be  furnished  with  a  number  of  tickets  to  distribute  to 
his  customers,  and  the  advertiser  Is  to  provide  a  certain  number  of  pianos  to 
be  exhibited  at  some  conspicuous  place,  where  votings  shall  be  held  at  which 
the  pianos  shall  be  awarded  to  these  receiving  the  greatest  number  of  votes 
cast  by  persons  who  have  obtained  tickets  through  the  retailer,  is  not  a  lot- 
tery, since  it  does  not  contain  the  element  of  chance.  There  Is  In  this  plan 
no  opportunity  to  obtain  a  piano  by  lot.  but  it  must  go  to  the  one  receiving 
the  most  votes,  which  necessarily  requires  an  exercise  of  the  conscious  will  to 
a  particular  end.  Quatsoe  v.  Egglcston,  315. 
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Ll'MP  Exception  to  Instructions.  See  Appeal,  6. 

MANDAMI'S. 

SKiNiXG  Bill  of  Exceptions — Discbetion. 

T'nder  the  prnctice  In  Oregon,  a  considerable  discretion  Is  vested  In  trial 
Judges  as  to  settling  and  signing  bills  of  exceptions,  and  their  decisions  will 
not  usually  be  disturbed  by  mandamus.  This  Is  especially  true  where  no 
time  was  asked  to  prepare  the  bill,  and  the  term  at  which  the  judgment  was 
entered  has  expired  without  the  bill  being  tendered  or  the  matter  being  con- 
tinued for  further  hearing.  Hayea  ▼.  Clifford,  56a 

MASTER  AND  SERVANT. 

Injury  to  Employe — Negligence — Her  Ipra  Loquitub. 

1.  The  rule  of  evidence  sometimes  called  rea  ipsa  loquitur  does  not  apply  In 
actions  by  Injured  employes  against  their  masters  for  injuries  arising  from 
defects  in  machinery  or  appliances  where  the  only  fact  shown  is  the  death 
from  the  accident ;  thus,  showing  merely  the  death  of  an  employe  from  the 
breaking  of  a  pulley  connected  with  a  machine  at  which  he  was  working  does 
not  justify  an  Inference  that  the  master  was  negligent. 

Duntlep  y.  Inman,  334. 
Duty  of  Masteb  to  Servant — Liability  for  Negligence. 

2.  A  master  is  not  an  insurer  of  the  safety  of  a  servant,  and  is  liable  for 
only  those  injuries  that  result  from  defects  In  the  machinery  which  were  or 
ought  to  have  been  known  to  him,  and  were  unknown  to  the  servant. 

Duntley  v.  Inman,  334. 
Duty  of  Masteb  to  Sebvant — Kind  of  Appliances  REgriBSD. 

3.  A  master  Is  not  under  obligation  to  furnish  the  best  appliances  for  the 
use  of  his  servant,  but  his  liability  is  discharged  when  he  furnishes  such 
appliances  as  are  ordinarily  used  for  the  purposes  intended,  and  keeps  them 
in  proper  condition.  Duntley  ▼.  Inman,  334. 

Constbuction  of  Complaint. 

4.  A  complaint  alleging  that  plaintiff  was  injured  by  the  falling  of  a  pile, 
which  was  caused  "by  the  gross  negligence  of  the  defendant  in  falling  to  pro- 
vide safe  and  proper  appliances  for  the  raising  and  setting  of  the  same,  and 
in  providing  an  unsafe  and  dangerous  appliance  for  raising  and  setting  said 
piles  by  rope  with  block  and  tackle  attached  to  the  front  of  said  cannery. 
with  weak  and  insufficient  guy  ropes  to  keep  said  piles  from  falling  to  either 
side  as  they  were  raised,  and  in  not  attaching  said  rope  with  block  and  tackle 
to  the  front  of  said  cannery  higher  than  twenty-flve  feet  from  the  ground.'* 
must  be  construed  to  charge  negligence  only  in  using  improper  guy  ropes  and 
in  attaching  the  tackle  too  low  on  the  building,  the  general  terms  being 
Itemized,  so  to  speak,  to  these  two  particulars. 

Robinson  v.  Taku  FisMng  Co.  537. 
Proximate  Capse  of  Injury. 

5.  Plaintiff  and  his  fellow-employes  were  engaged  In  raising  piles  with  a 
block  and  tackle.  Guy  ropes  were  provided  with  which  to  steady  the  pile  as 
it  was  being  raised.  A  pile  was  prepared  to  be  hoisted,  and  the  guy  ropes  had 
been  made  fast  to  it.  when  the  men  attempted  to  lift  it,  but,  being  extra 
heavy,  after  the  men  had  lifted  It  a  short  distance,  they  being  unable  to  lift 
it  further,  it  swung  round,  breaking  the  guy  rope,  and  fell  on  plaintiff.  HcM, 
that  the  proximate  cause  of  the  injury  was  the  Inability  of  the  men  to  hold 
up  the  pile,  and  not  the  breaking  of  the  guy  rope. 

Robinson  v.  Taku  FisMnif  Co.  537. 
MAYOR. 

Right  to  Cast  Deciding  Vote  In  Case  of  Tie.  See  Munic.  Corp.  1. 
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MEDICAL  BOARD. 

Power  to  Grant  Temporary  License — Construction  of  Such  License — Revo- 
cation of  License — ^Notice.  See  Physicians. 

MEDILTl  OF  PAYMENT 

When  Specified  is  Conclusive  on  Parties.  See  Contracts,  2. 

MENTAL  CAPACITY. 

Relative  Requirement  for  Deeds  and  Wills.  See  Deeds,  1. 
Evidence  in  a  Particular  Case  Considered.  See  Dbbds,  2. 

MILEAGE 

Collectible  for  Witnesses  From  Another  County.  See  Costs,  4,  5. 

MISTAKE 

As  a  Reason  for  Opening  a  Confirmation  Order.  See  Execution,  2. 

MONEY  RECEIVED. 

NEKD  of  POIADING  FICTITIOUS  PBOMISB  TO  PAT. 

1.  Under  the  general  rule  of  code  pleading  that  only  the  facts  constituting 
the  cause  of  action  need  be  stated,  it  is  no  longer  necessary,  in  actions  for 
money  had  and  received,  to  allege  any  fictitious  promise  to  pay. 

Waite  V.  Willis,  288. 

GENBRAIi   FOBM   OF   COMPLAINT. 

2.  A  complaint  alleging  that  defendant  had  received  from  a  stated  person 
a  specified  sum  of  money  for  the  use  and  benefit  of  plaintiff  is  sufiicient, 
without  any  allegation  of  a  promise  to  pay  it  to  plaintiff. 

Waite  V.  WUlis,  288. 
MONUMENTS. 

Relative  Influence  of  in  Early  Surveys.  See  Boundaries,  1,  2. 

MORTGAGES. 

Liability  of  Grantee  of  Mortoaqbd  Land — Usury. 

1.  A  grantee  of  mortgaged  land  who  has  assumed  the  debt  cannot  escape 
his  obligation  on  the  ground  of  usury — and  the  rule  Is  the  same  whether  it 
be  an  ordinary  or  a  building  and  loan  mortgage. 

Fro9t  V.  Pacific  Savings  Co.  44;  Irwin  y.  Wcuhington  Loan  Assoc.  105. 
Reapplication  of  Payments  on  Usurious  Mortgage. 

2.  A  purchaser  of  land  subject  to  a  mortgage,  under  the  terms  of  which 
the  grantor  paid  usurious  interest,  is  not  entitled  to  have  that  part  of  the 
interest  paid  by  the  grantor  which  exceeded  the  legal  rate  reapplied  in  sat- 
isfaction of  the  principal ;  but  Is  entitled  to  a  reapplication  of  the  excess 
charges  that  he  has  himself  paid  since  purchasing. 

Irtcin  V.  Washington  Loan  Assoc.  105. 
Effect  of  Foreclosure  on  Lien  Holders  Who  Are  Pabtibs. 

3.  A  mortgage  foreclosure  decree  under  B.  &  C.  Comp..  ||  423,  427,  con- 
cludes all  parties  to  the  case  as  to  all  rights  asserted  therein,  and  merges 
them  into  the  decree.  Thereafter  any  right  asserted  in  such  foreclosure  case 
can  be  enforced  only  through  the  decree  therein.  The  effect  of  this  is  to  pre- 
vent a  Judgment  lien  creditor  from  issuing  an  execution  on  a  Judgment  that  he 
has  pleaded  and  had  recognized  In  a  suit  foreclosing  a  prior  mortgage,  and 
thereunder  selling  the  mortgaged  land  after  it  has  been  redeemed  by  a  grantee 
of  the  mortgagor  who  purchased  subsequent  to  the  rendition  of  the  decree. 

WUliams  v.  Wilson,  299. 
Idem. 

4.  The  following  is  an  application  of  the  foregoing  rule  to  this  case :  The 
owner  of  mortgaged  premises  conveyed  them  to  a  third  farty.  who  did  not  at 
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once  record  his  deed.  Thereafter  the  mortgage  was  foreclosed  and  the  prop- 
erty sold  under  the  decree,  and  in  this  suit  the  owner  of  a  Judgment  appeared 
as  a  defendant,  and  procured  an  adjudication  that  the  proceeds  of  the  sale. 
after  satisfying  prior  liens,  should  be  applied  to  the  payment  of  his  judgment. 
Afterward  the  purchaser  of  the  land  recorded  his  deed  and  redeemed  the  prem- 
ises. Subsequently  the  judgment  lien  creditor,  the  property  not  haying  sold 
for  enough  to  satisfy  his  claim,  issued  execution  and  levied  it  on  the  land. 
Held,  that  the  purchaser  is  to  be  considered  as  such  only  from  the  time  th&t 
he  recorded  his  deed ;  and  that  the  judgment  creditor's  rights  nnd«r  his 
original  judgment  became  merged  into  the  foreclosure  decree,  and  were  ex- 
hausted by  the  sale  thereunder  as  to  the  property  sold,  and  that  the  execution 
should  be  recalled.  Williafns  v.  wmon.  299. 

Bond   to   Pay   Value   of   Use   and   Occupation    Pending   Appeal — Effect  of 
Agreeing  to  Pay  Deficiency.  See  Appeal,  17,  18. 

MOTIONS. 

Distinction  Between  Motion  to  Strike  and  Demurrer.  See  Pi^bading.  S.  9. 

MUNICIPAL  CHARTERS.  Same  as  Charters  of  Citiks. 

MITNICIPAL  CORPORATIONS.  See.  also.  Dedication. 

Proceedings  of  Council — Right  of  Mayor  to  Vote  in  Case  of  Tie. 

1.  Under  charter  provisions  providing  that  a  city  council  shall  appoint  cer- 
tain officers  with  the  consent  of  the  mayor,  that  the  latter  shall  give  the 
casting  vote  in  case  of  a  tie  In  the  council,  and  that  the  government  of  the 
city  shall  be  vested  in  a  mayor  and  a  common  council,  the  mayor  has  a 
right  to  vote  on  the  nomination  of  such  officers  where  the  vote  of  the  council 
is  evenly  divided.  McCourt  v.  Beam,  41. 

Application  op  State  Tax  Laws  by  Reference. 

2.  Where  a  city  is  authorized  by  its  charter  to  assess  and  collect  taxes  for 
city  purposes  upon  the  property  within  its  limits  taxable  for  state  and 
county  purposes,  and  to  that  end  to  procure  a  copy  of  the  assessment  of  such 
property  from  the  county  roll,  and  submit  the  list  so  obtained  to  a  certain 
committee  for  equalization,  the  effect  of  the  assessment  and  levy  of  a  tax  by 
the  city,  based  on  such  list,  is  the  same  as  the  effect  of  such  proceedings  by  a 
county.  Robs  v.  Portland.  134. 

Evidence  of  Assessment  of  City  Taxes. 

3.  An  examination  of  the  evidence  shows  that  the  taxes  levied  by  the  City 
of  Portland  on  the  mortgages  in  question,  which  appear  on  the  county  tax 
rolls  for  1801  and  1803,  were  in  fact  for  the  years  1890  and  1892.  and  were 
levied  before  the  mortgages  were  released,  and  before  the  repeal  of  the  mort- 
gage tax  law.  Robs  v.  Portland,  134. 

Inherent  Power  op  Municipalities  to  Ijdvy  License  Taxes. 

4.  Municipalities  have  no  inherent  power  to  levy  or  collect  license  fees  of 
any  kind ;  their  powers  in  that  direction  must  be  either  expressly  granted  or 
necessarily  Implied.  Lent  v.  Portland,  488. 

Construction  op  Municipal  Charter — Power  to  License  Lawyers. 

5.  Under  a  charter  limiting  the  rate  of  taxation,  providing  that  the  council 
may  license,  tax  and  regulate  certain  specified  occupations,  and,  finally,  that 
it  may  "license,  tax  and  regulate  for  the  purpose  of  city  revenue  all  such 
business,  callings,  trades  and  employment  as  the  common  council  may  re- 
quire to  be  licensed,  and  as  are  not  prohibited  by  the  laws  of  the  state,"  the 
words  "all  such"  In  the  last  clause  are  not  limited  in  their  application  to 
such  occupations  and  trades  as  are  previously  mentioned,   but  refer  to  any 
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and  all  callings  and  trades  that  the  council  may  see  fit  to  license,  and  there- 
fore include  the  occupation  of  practicing  law.  Lent  v.  I'ortland,  488. 
General  Municipal  Power  to  License  Lawyers. 

6.  Attorneys  are  subject  to  be  licensed  by  the  municipalities  in  which  tliey 
have  their  offices,  notwithstanding  they  have  a  state  certificate. 

Lent  y.  Portland,  488. 
Limiting  Power  to  Tax — Constitutional  Restriction. 

7.  A  clause  In  a  city  charter,  authorizing  a  city  to  license,  tax,  and  regu- 
late for  the  purpose  of  city  revenue  all  such  business,  callings,  trades,  and 
employments  as  the  common  council  may  require  to  be  licensed,  and  as  are 
not  prohibited  by  the  laws  of  the  state,  is  not  void  on  the  ground  that  such 
subdivision  authorized  the  licensing  of  trades  without  restriction,  in  viola- 
tion of  Const.  Or.  Art.  XI,  S  5.  that  incorporation  acts  of  cities  "shall  restrict 
their  powers  of  taxation,"  for  there  is  a  restriction  to  the  purpose  of  city 
revenue,  as  well  as  one  to  the  Judgment  of  the  council.  Lent  v.  Portland,  488. 

MUTUAL  BENEFIT  INSURANCE. 

Changing  Beneficiary — Effect  of  By-Laws.  See  Insurance,  1. 

MUTUAL  INSURANCE  COMPANIES. 

Effect  of  By-Laws  on  Change  of  Beneficiary.  See  Insurance,  1. 

MONUMENTS.  Controlling  Effect  Of.  See  Boundaries,  3. 

NEGLIGENCE. 

Liability  for  Permanent  Obstructions  Dangerously  Located. 

1.  It  is  negligence  for  a  transportation  company  to  permit  permanent  ob- 
structions to  remain  so  close  to  its  tracks  that  passengers  are  in*  danger  of 
coming  in  contact  therewith.  Anderson  v.  City  1^.  Go.  505. 

Long-Continued  Use   as  Affecting  Negligence. 

2.  The  fact  that  a  certain  condition  of  affairs  had  existed  for  many  years 
before  a  certain  accident  is  not  conclusive  evidence  of  a  want  of  negligence  in 
either  the  construction  or  operation  of  the  appliances  that  caused  the  accident. 

Anderson  v.  City  Ry.  Co.  505. 
See  Carriers,  4.  5 ;  Master  &  Servant,  1,  2. 
NEGOTIABLE  INSTRUMENTS.  Same  as  Bills  &  Notes. 

NEW  TRIAL.  See,  also,  Appeal.  7. 

New  Trial  for  Error  After  Submission  of  Cause. 

1.  There  is  a  distinction  between  a  motion  for  a  new  trial  because  of  the 
alleged  insufficiency  of  the  evidence,  and  one  for  a  new  trial  on  account  of 
something  that  occurred  after  the  cause  had  been  submitted,  and  which  the 
injured  party,  in  the  exercise  of  reasonable  diligence,  could  not  have  pre- 
vented, for  instance,  because  the  Jury  disregarded  the  instructions  of  the 
Judge :  the  former  will  not  be  considered,  for  the  complaining  party  had  an 
opportunity  to  urge  the  defect  before  the  Jury  retired,  and  neglected  to  do  so ; 
while  the  latter  motion  should  be  considered  for  the  reverse  reason,  because 
there  was  no  previous  opportunity  to  make  the  objection. 

Ruckman  v.  Ormond,  209. 
New  Trial  for  Disregarding  Instructions — Evidence. 

2.  Where  the  evidence  was  confilcting  and  the  Jury  under  the  instructions 
might  have  rendered  the  verdict  they  did  if  they  rejected  defendant's  evidence 
and  believed  plaintiff's  statement,  a  motion  for  a  new  trial  on  the  ground  that 
the  Jury  disobeyed  the  charge  of  the  court  w^as  properly  overruled. 

Ruckman  v.  Ormond,  209. 
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Amending  Pleading — SumntiSE. 

3.  Where  several  months  elapse  between  the  time  of  allowing  amendments 
to  a  pleaulng  and  the  date  of  the  trial,  the  objection  of  surprise  will  not 
usoally  be  available.  York  v.  Nash,  322. 

NONSUIT 

For  Insufficiency  of  Evidence.  See  Cabbiebs,  2;  Insdbance,  5. 

NOTES.  Same  as  Bills  A  Notes. 

NOTICE 

Of  Levy  of  Writ  of  Execution — Seizure.  See  Execution,  1. 
Of  Levy  of  Writ  of  Attachment — Seizure.  See  Attachment,  1. 

OFFICIAL  BONDS. 

Limitation  of  Actions  On — Effect  of  Seals  On.  See  Officebs,  1,  2. 

OFFICERS. 

Official  Bonds — Limitation  of  Action. 

1.  An  action  on  the  official  bond  of  a  public  officer  for  a  defalcation  is  an 
action  on  a  liability  created  by  statute,  which  must  be  commenced  within 
six  years,  under  B.  &.  C.  Comp.  {  6,  and  Is  not  an  action  on  a  sealed  instru- 
ment, which  under  section  5,  may  be  brought  within  ten  years. 

Oregon  v.  Davis,  34. 
Official  Bonds — Effect  of  Seals  to  Signatubbs. 

2.  The  adding  of  seals  to  the  signatures  of  obligors  on  an  official  bond  does 
not  change  the  statutory  liability  of  the  officer  for  a  defalcation  to  a  liability 
on  a  contract.  Oregon  v.  Davis,  34. 

Nature  of  Employment  of  Clebk  of  Land  Boabd. 

3.  The  clerk  of  the  state  Innd  board.  In  the  performance  of  the  duties  pre- 
scribed by  Section  2726  of  Hill's  Ann.  Laws,  requiring  him  to  "receive,  re- 
ceipt for  and  make  Immediate  payment  to  the  state  treasurer  of  all  moneys 
of  the  state  for  the  sale  of  lands,"  Is  morely  an  agent  of  the  board,  and  is 
not  a  trustee  of  the  funds  so  received.  Oregon  v.  Davis,  34, 

Depositing  Public  Money  in  Banks — Intkuest. 

4.  Under  a  statute  making  it  a  crime  for  any  person  having  public  moneys 
to  convert  them  to  his  own  use  or  loan  them  with  or  without  Interest,  a  mere 
deposit  In  a  bank  for  snfe-keeplng  Is  not  Inhibited,  but  In  case  of  the  failure 
of  the  bank  the  public  officer  is  not  entitled  to  Interest  in  his  own  right  on 
public  funds  deposited  therein  until  he  has  reimbursed  the  public  treasury, 
and  has  thereby  become  the  private  owner  of  the  claim. 

Baker  v.  Williams  Banking  Co.  213 
OPENING  DEFAULT 

Order  Contirmlng  Sale — T..ache8.  See  Execution,  2. 

OPINION  EVIDENCE 

Of  Nonexpert  Witness  on  Value  of  Use.  See  Evidence,  21. 
Quallflcatlon  for  Having  an  Opinion.  See  Evidence,  22,  23. 

OPINIONS. 

Effect  of  Conflict  Between  Decree  and  Opinion.  See  Courts,  2. 

ORAL  CONTRACTS.  Enforcement  Of.  See  Specific  I'erformancb. 

OREGON  CASES  Cited,  Distinguished  and  Overruled  In  This  Volume. 

Ah  Doon  V.  Smith,  25  Or.  89,  cited.  382. 

Ah  Lep  V.  Gong  Choy.  13  Or.  205,  approved,  570. 

Aiken  v.  Aiken,  12  Or.  203,  cited,  535. 
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Albert  v.  Salem,  30  Or.  466,  cited  In  footnote,  240. 

Alliance  Trust  Co.  v.  Multnomah  County,  38  Or.  433,  cited.  188. 

American  Contract  Co.  v.  Bullen  Bridge  Co.  29  Or.  549,  cited,  289. 

Anderson  v.  McCormick,  18  Or.  301,  cited  In  footnote,  230. 

Anderson  v.  Portland  F.  Mills  Co.  37  Or.  483,  cited  in  footnote,  109. 

Applegate  v.  Dowell,  15  Or.  513,  522,  applied.  472. 

Applegate  v.  Dowell,  17  Or.  299,  applied,  518. 

Baker  County  v.  Benson.  40  Or.  207,  cited  in  footnote,  240. 

Baker  y.  Eglin.  11  Or.  333,  cited,  478. 

Baldock  v.  Atwood,  21  Or.  73.  approved,  326. 
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Boyd  V.  Portland  Elec.  Co.  41  Or.  336,  applied,  340.  540. 
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Brower  Lum.  Co.  v.  Miller,  28  Or.  505,  cited,  478. 

Brown  v.  Baker,  39  Or.  66,  applied,  486. 

Brown  v.  Lord,  7  Or.  302,  311,  applied,  524. 
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Bruce  v.  Phoenix  Ins.  Co.  24  Or.  486,  applied.  260.  611. 

Bunnell  v.  Southern  Pac.  Co.  34  Or.  256,  cited.  541. 

Buchtel  V.  Evans.  21  Or.  309,  approved,  383. 

Burrell  v.  Kern.  34  Or.  501.  applied,  256. 

Burrows  v.  Balfour.  39  Or.  488,  cited,  333,  605. 

Burton  v.  Severance.  22  Or.  91.  distinguished.  231. 

Carnagie  v.  Diven.  31  Or.  366,  cited,  297. 

Carson  v.  Gentner,  33  Or.  512,  cited,  57. 

Carson  v.  Hayes,  39  Or.  97,  approved,  80. 

Carter  v.  City  of  Portland,  4  Or.  339,  distinguished,  616. 

Cartwright  v.  Savage,  5  Or.  397,  applied,  437. 

Caufleld  v.  Clark,  17  Or.  473,  cited,  230. 
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Che  Gong  v.  Stearns,  16  Or.  219,  approved,  670. 

Chrismnn  v.  Chrisman.  16  Or.  127,  approved.  357. 

Christenson  v.  Nelson,  38  Or.  473.  cited  In  footnote,  109. 

Church  V.  Adams.  37  Or.  355,  distinguished,  275. 

Clark  V.  Bayley.  5  Or.  343,  approved,  272. 

Clark's  Heirs  v.  Ellis.  9  Or.  128.  approved,  357. 

Clemmensen  v.  Peterson,  35  Or.  47,  cited,  397. 

Cochran  v.  Baker.  34  Or.  555,  overruled.  393. 

Coos  Bay  Nav.  Co.  v.  Endlcott.  34  Or.  573,  cited  in  footnote,  309. 
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OREGON  CONSTITUTION.  Same  as  Constitution  of  Obeqos. 

OUBGON  STATITTKS.  Same  as  Statutes  of  Oregon. 

OVERRULED  CASES.  See  Orkoon  Cases. 

I'AKOT.   AGREEMENT   Modifying  a   Contract   That   Might   Have   Originally 
Been  Oral.  See  Contracts,  10. 

PAROL  EVIDENCE 

Varying  the  Terms  of  a  Written  Instrument.  See  Evidence,  12. 
To  Identify  Land  Meant  by  Indefinite  Contract.  See  Evidence,  20. 
To  Explain  an  Indefinite  Agreement.  See  Evidence,  10. 
To  Modify  Written  Contract.  See  Evidence,  12,  13. 

1»ARTIE8. 

Conclusiveness  of  Record — State  iis  a  Party.  See  States,  3,  4. 
Arranging  Parties  In  Interest.  See  Removal  of  Causes,  3. 

PARTNERSHIP. 
Agreement  Not  Constituting  a  Partnership. 

1.  A  contract  by  which  defendant  leases  fishing  grounds  to  plaintiff,  who 
agrees  to  establish  and  operate  a  fishery,  advancing  all  money  necessary 
therefor,  and  lo  pay  defendant  half  the  net  proceeds  as  rental,  and  It  Is 
agreed  that  each  shall  bear  half  the  cost  of  the  improvements,  and  of  main- 
taining and  operating  the  fishery,  Is  not  a  partnership,  so  that,  plaintiff  not 
having  established  a  fishery,  but  merely  made  an  abortive  attempt,  defendant 
is  not  bound  to  pay  any  of  the  cost.  H  ant  horn  v.  Quinn,  1. 

Liability  of  Surviving  Partner  for  Partnership  Debts. 

2.  me  provisions  of  the  Oregon  statute  providing  that  the  executor  or  ad- 
ministrator of  the  estate  of  a  deceased  person  who  was  a  member  of  a  firm 
shall  Include  in  the  Inventory  of  the  decedent's  estate.  In  a  separate  schedule, 
the  property  of  such  firm  and  shall  administer  the  same,  unless  the  survlTing 
partner  applies  for  the  administration  thereof  and  qualifies  for  that  purpose 
(Hill's  Ann.  Laws,  {IS  noi,  1102,  1103,  1105),  does  not  affect  the  common- 
law  right  of  a  creditor  of  a  firm  to  sue  and  recover  of  the  surviving  partner 
without  attempting  to  collect  from  the  estate  of  the  deceased. 

Poppleton  V.  Jonet,  24. 
Effect  of  Conveying  Land  to  Partnership. 

3.  A  conveyance  of  realty  to  a  partnership  passes  the  title  thereof  to  the 
individual  members  of  the  firm  as  tenants  in  common,  and  each  partner  holds 
his  share  as  his  own  subject  to  n  trust  in  favor  of  firm  creditors,  and  of  the 
other  partners  if  a  balance  is  found  due  them  on  the  final  accounting. 

Adams  v.  Church,  270. 
Liability  of  Per.s()nal  Interest  to  Partnership  Debts. 

4.  Plaintiff,  who  had  entered  and  perfected  a  claim  under  the  tree-cuUure 
act.  agreed  with  his  copartner  that  he  would  convey  the  land  to  the  partner- 
ship as  soon  as  he  obtained  title  from  the  United  States.  Thereafter  the  co- 
partner died.  and.  plaintiff  refusing  to  perform,  it  was  decreed  in  a  suit  prose- 
cuted by  the  copartner's  representatives  that  the  land  in  controversy  was 
partnership  property.  Held,  that  plaintiff  still  had  an  undivided  half  Interest 
in  the  property,  which  could  not  be  sold  either  for  Individual  or  firm  debts 
contracted  prior  to  the  Issuance  of  the  final  certificate.  Adams  v.  Church,  270. 

PAYMENT. 

Effect  of  Agreement  for  a  Particular  Medium.  See  Contr-\cts,  2. 

PENDLETON  CHARTER.  See  Charters  of  Cities. 
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PERSONAL  INJURIES.  See  Casbudbs  and  Master  &  Sbbvamt. 

PHYSICIANS. 

PowifK  OF  Medical  Board  to  Grant  Temporary  License. 

1.  A  board  of  examiners  authorized  by  law  to  Issue  a  certificate  to  such 
persons  as  pass  a  satisfactory  examination  has  no  power  to  grant  any  cer- 
tificate whatever  to  one  w^ho  has  failed  in  the  examination,  and  any  permit 
that  it  may  issue  is  a  nullity.  Volp  y.  Baylor,  546. 

Construction  of  a  Temporary  License. 

2.  The  fact  thnt  a  board  of  examiners,  in  Issuing  a  temporary  license,  used 
the  form  of  a  regular  license,  which  erroneously  recited  that  plaintiff  had 
passed  a  satisfactory  examination  before  the  board,  and  was  thereby  author- 
ized to  practice,  and  merely  limited  the  duration  of  the  license,  did  not  con- 
stitute such  license  a  regular  unlimited  license  to  practice. 

Volp  V.  Baylor,  540. 
1'(»WER  OF  Medical  Board  to  Revoke  a  License  Without  Notice. 

3.  The  requirement  of  the  medical  bill  of  1895  (Laws  1895,  pp.  61,  64,  |  5), 
that  a  license  to  practice  medicine  can  be  revoked  only  for  unprofessional  or 
dishonorable  conduct,  does  not  control  the  board  in  vacating  and  annulling 
the  record  of  a  temporary  license  issued  without  authority,  but  refers  only  to 
the  revocation  of  regular  licenses.  Volp  v.  Baylor,  546. 

Notice  of  Revocation  of  Medical  License. 

4.  Where  a  board  of  medical  examiners  without  authority  Issued  a  tempo- 
rary license  to  an  applicant  who  was  not  successful  in  his  examination,  and 
such  applicant  changed  the  license  by  erasure  so  as  to  show  himself  to  be  a 
regularly  licensed  physician  without  limitation,  such  license  could  be  properly 
revoked  by  the  board  of  its  own  motion,  without  notice. 

Volp  V.  Baylor,  646. 
PLATS  of  Land. 

Effect  of  Unacknowledged  Recorded  Pint.  See  Dedication,  1. 
Dedication  by  Recording  a  Plat.  See  Dedication,  2. 

PLEADING. 

Effect  of  Evident  Clerical  Error. 

1.  Pleadings  must  be  construed  reasonably  with  a  view  to  Justice,  and 
where  a  clerical  error  has  been  made,  which  has  not  misled  the  opposite 
party,  it  should  not  be  allowed  to  defeat  the  evident  intent  of  the  pleader. 

CroBsen  v.  Grandy,  282. 
Recovery  Must  be  Based  on  Compi^int. 

2.  Where  a  dlflferent  cause  of  action  from  thnt  alleged  In  the  complaint  is 
set  up  by  the  reply,  plaintiff  cannot  recover  upon  the  latter,  for  the  rule  is 
settled  in  Oregon  thnt  proofs  must  follow  and  support  the  complaint  or  the 
plalntiflf  cannot  prevail.  Union  Bt.  Ry.  Co.  v.  First  Nat.  Bank,  606. 

Lbaa'E  to  Answer  After  Plea  in  Abatement  Has  Been  Tried. 

3.  A  defendant  has  no  absolute  right  to  more  than  one  answer,  and  if  that 
answer  is  used  in  making  a  plea  in  abatement,  the  court  may  or  may  not 
grant  leave  to  answer  to  the  merits  after  the  answer  in  abatement  has  been 
decided  against  the  pleader.  United  Btates  Mort.  Co.  v.  McClure,  190. 

Separate  Statement  of  Different  Defenses. 

4.  New  matter  constituting  a  defense  must  be  complete  within  itself,  and 
must  contain  all  that  the  pleader  relies  upon  to  answer  the  cause  of  action, 
or  part  of  a  cause,  to  which  it  is  directed :  but  matters  of  explanation  or 
Inducement  common  to  several  counts  may  be  repeated  by  reference  thereto 
after  they  have  been  once  set  out.  This  case  affords  an  occasion  for  the  ap- 
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pllcntion  of  both  rules.  In  an  action  to  recover  for  pasturing  stock,  defend- 
ant answered  as  a  first  defense  that  he  rented  the  premises  to  plaintiff,  and 
that  as  a  part  of  the  consideration  it  was  agreed  that  his  stock  might  roam 
on  said  premises  without  expense  to  defendant,  and  that  such  stock  was  left 
on  tlie  premises  pursuant  to  such  agreement.  The  answer  then  continued  : 
"Defendant,  for  a  second,  separate,  and  further  answer  to  the  complaint  herein, 
here  repeats  the  first  separate  answer  herein,  and  makes  the  same  a  part  of 
this  answer,  and  further  alleges,'*  and  then  sets  forth  certain  acts  of  waste  to 
such  premises,  committed  by  plaintiff,  to  defendant's  damage  In  a  sum  stated. 
Held,  that  the  matter  of  the  free  use  of  the  leased  land  had  no  connection 
with  the  acts  of  waste,  and  their  statement  under  one  defense  was  a  violation 
of  Hill's  Ann  Laws,  S  73.  requiring  defenses  to  be  separately  stated. 

Gardner  v.  McWilliatM,  14. 

KXAMPLB   OP   DEPARTUItB. 

5.  A  complaint  alleged  that  for  a  valuable  consideration  defendant  as- 
signed to  plaintiff  certain  certificates  of  deposit  issued  by  a  stated  bank,  guar- 
anteeing to  pay  the  certificates  if  the  bank  should  not  do  so  by  a  certain 
time :  that  thereafter,  at  defendant's  request,  plaintiff  surrendered  the  cer- 
tificates to  the  bank  and  took  certain  other  certificates  falling  due  at  later 
the  original  certificates  if  the  second  set  should  not  be  i>aid  by  the  bank 
when  due.  The  defendant  answered,  among  other  things,  that  plaintiff  had, 
without  his  consent,  extended  the  time  of  payment,  for  a  valid  consideration, 
thereby  discharging  the  guaranty.  The  plaintiff,  In  reply,  averred  that  de- 
fendant ought  not  to  be  permitted  to  say  that  plaintiff  extended  the  time  of 
payment  by  taking  new  certificates,  because  at  the  time  of  taking  the  origi- 
nal certificates  defendant  believed  the  maker  of  the  certificates  to  be  pos- 
sessed of  sufficient  assets  to  discharge  Its  liabilities  if  its  creditors  would  not 
insist  on  immediate  payment,  and  that  he  requested  plaintiff  to  surrender 
said  original  certificates,  and  In  place  thereof  to  accept  said  extended  cer- 
tificatea.  "agreeing  with  the  plaintiff  to  stand  responsible  for  the  substituted 
certificates  of  deposit  exactly  as  he  was  responsible  upon  the  original  docu- 
ments, and  to  the  same  extent  that  he  was  bound  to  pay  the  originals."  In 
consequence  of  which  the  substitution  was  made  by  plaintiff.  Held,  that 
there  was  a  departure  between  the  complaint  and  the  reply,  In  that  the  cause 
of  action  stated  In  the  complaint  was  upon  an  express  guaranty,  while  the 
reply  counted  upon  an  Implied  guaranty.  Kieman  v.  Kratz,  474. 

Idem. 

6.  The  complaint  In  an  action  to  cancel  certain  bonds  alleged  that  they 
were  the  property  of  plaintiff  corporation's  predecessor,  and  had  been  placed 
in  the  hands  of  defendant  bank  for  the  purpose  of  sole,  and  that,  as  no  sale 
had  ever  been  made,  they  belonged  to  the  plaintiff.  The  answer  claimed  a 
lien  on  the  bonds  through  a  deposit  of  them  by  their  owner  as  security  for  a 
loan  that  was  still  unpaid.  The  reply  alleged  that  the  bonds  were  issued  to 
the  president  of  plaintiff's  predecessor  personally,  and  through  him  came  Into 
the  possession  of  the  bank  for  value,  but  that  at  the  time  that  plaintiff  was 
organized  the  bank  had  guaranteed  that,  if  plaintiff  would  purchase  the  prop- 
erty of  its  predecessor  for  a  certain  sum,  the  bank  would  deliver  up  the  bonds 
which  it  held  for  cancellation,  and  that,  relying  on  this  agreement,  plaintiff 
had  purchased  the  property,  afterward  paying  the  price  to  the  bank.  Held, 
that  the  reply  was  a  departure  from  the  cause  of  action  set  up  In  the  com- 
P'»*°t.  Union  Bt.  By.  Co.  v.  First  Nat.  Bank,  606. 

Amending  Pleadings  Befoiuc  Triai. — Omitting  Name  of  Partner. 

7.  lender  B.  &  C.  Comp.  §  102,  which  provides  that  the  court  may  at  any 
time  before  a  cause  Is  submitted  allow  the  pleadings  to  be  amended  by  striking 
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out  the  name  of  any  party  or  correcting  a  mistake  In  the  name  of  a  party,  or 
a  mistake  In  any  other  respect,  or  when  the  amendment  does  not  substantially 
change  the  cause  of  action  or  defense,  by  conforming  the  pleading  to  the  facts 
proved,  it  is  within  the  power  of  the  trial  court  to  allow  a  complaint  to  be 
amended  before  trial  by  striking  out  the  name  of  one  of  the  parties,  and  all 
averments  as  to  a  partnership  between  the  plaintiffs,  leaving  the  case  to  pro- 
ceed with  one  of  the  original  parties  as  plaintiff.  York  v.  Xash,  322. 

PRACTICK T>EMrRRER  OR   MoTKlN    TO   STRIKE   OlTT. 

H.  Where  a  pleading  contains  matter  that  may  be  material,  joined  with 
clearly  immaterial  or  Incompetent  matter,  the  latter  should  be  segregated  by 
a  motion  to  strike  out.  A  demurrer  Is  not  the  proper  means  of  correcting  such 
a  pleading.  Croaacn  v.  Orandy,  282. 

Idem. 

1).  Where,  In  an  action  for  overflowing  land  for  a  series  of  years,  damages 
are  alleged  which  must  have  occurred  after  the  commencement  of  the  action, 
or  damages  which  are  barred  by  limitations,  the  remedy  is  by  motion  to 
strike  out  and  not  by  demurrer.  Crosscn  v.  Orandy^  282. 

Variance. 

1(».  In  a  case  where  it  is  admitted  that  the  events  charged  in  the  complaint 
actually  occurred,  and  the  parties  differ  only  as  to  the  capacities  In  which 
they  were  acting,  the  date  of  the  occurrence  is  not  material,  and  a  difference 
between  the  date  charged  and  proved  is  not  a  variance. 

Kitchen  v.  Holmes,  252. 

Idem. 

n.  Defendant  having  been  enjoined  from  interfering  with  the  flow  of  the 
water  in  a  certain  creek  to  the  head  of  a  designated  ditch,  and  afterward 
charged  with  contempt  of  such  decree  by  diverting  the  waters  of  the  creek 
before  It  reached  the  head  of  such  ditch,  which  was  further  described  in  the 
affidavit  of  contempt  as  being  upon  the  premises  of  relator,  the  court  properly 
received  evidence  of  a  diversion  from  the  designated  ditch,  although  it  was 
not  situated  on  relators'  premises.  The  variance  between  the  affidavit  of  con- 
tempt and  the  evidence  was  immaterial,  as  the  question  was  one  of  identity 
of  the  ditch  named  in  the  decree  with  the  one  interfered  with,  and  the  de- 
fendant was  apprised  by  the  decree  what  ditch  was  meant. 

State  ex  rel.  v.  Gray,  261. 

Defective  Pleading — Waiver  by  Pleading  Over. 

12.  In  the  absence  of  preliminary  objections  to  a  pleading  every  reasonable 
inference  will  be  invoked  to  support  it  after  the  trial  has  commenced,  the 
rule  being  the  same  whether  the  objection  is  made  to  the  evidence  as  it  is 
produced  or  by  a  motion  after  the  trial  is  over.  An  answer  in  which  prior 
appropriation  of  the  waters  in  question  by  defendant's  grantor  Is  not  directly 
alleged  is  still  sufflclent,  in  the  absence  of  a  motion  or  demurrer,  when  It  is 
therein  stated  that  defendants  and  their  grantors  had,  since  prior  to  the 
obtaining  by  plaintiffs  of  any  right  to  such  waters,  maintained  dams  along 
and  upon  the  banks  of  the  stream  for  the  purpose  of  Increasing  the  flow  of 
water  in  the  main  channel,  and  had  during  such  time  contluously  used  the 
waters  thus  confined  for  Irrigating  land  owned  by  them  below  the  points 
where  such  dams  had  been  maintained.  McCall  v.  Porter,  49. 

DEFECTm5   (\»MPLAINT AlDER  BY    DENIALS. 

1.3.  An  answer  consisting  of  denials  only  cannot  aid  a  complaint  that  is  de- 
fective in  a  material  particular.  \i/e  v.  Bill  Xye  Milling  Co.  560. 
lNC(»>rpLKTK  Pleading  <'*t'rbd  by  Verdict. 

14.  Verdicts  many  times  cure  formal  defects  In  pleading,  where  the  omission 
42  Or.— 44 
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1b  not  on  a  vital  point ;  for  Instance,  an  objection  tbat  a  complaint  In  an 
action  to  recover  borrowed  money  does  not  contain  an  allegation  that  defend- 
ant agreed  to  repay  the  money  loaned  Is  cured  by  a  verdict  for  plalntiflF. 

Kitchen  V.  Holmes,  232. 

IDKM. 

15.  A  complaint  alleging  that  plaintiff,  at  the  instance  and  request  of  de- 
fendant, entered  into  its  employ  as  foreman  of  a  certain  mine :  that  a  reason- 
able compensation  "for  said  employment  for  the  said  period  of  one  yetir"  is 
$75  per  month ;  and  that  no  part  of  the  amount  •claimed  has  been  paid — is  so 
defective  as  not  to  be  aided  by  verdict,  for  there  is  no  allegation  as  to  the 
time  of  the  employment,  nor  a  promise  to  pay,  nor  any  facts  from  which  a 
promise  to  pay  would  be  Implied,  as  that  services  had  been  rendered  under 
the  employment.  ype  v.  BUI  Nyr  Milling  Co.  560. 

Money  Reckived — Pbomisk  ti)  Pay. 

16.  Under  the  familiar  rule  of  code  pleading  that  only  the  facts  consti- 
tuting the  cause  of  action  need  be  stated,  it  Is  no  longer  necessary  to  allege 
that  one  who  has  received  money  for  the  use  of  another  promised  to  pay 
it  over.  Watte  v.  Willis.  28*. 

Damages  for  Injuky  to  Servant — Constriction'  of  Cosii'laint. 

17.  A  complaint  alleging  that  plaintiff  was  injured  by  the  falling  of  a  pile, 
which  was  caused  "by  the  gross  negligence  of  the  defendant  in  failing  to  pro- 
vide safe  and  proper  appliances  for  the  raising  and  setting  of  the  same,  and 
in  providing  an  unsafe  and  dangerous  appliance  for  raising  and  setting  said 
piles  by  rope  with  block  and  tackle  attached  to  the  front  of  said  cannery,  with 
weak  and  insufficient  guy  ropes  to  keep  said  piles  from  falling  to  either  side 
as  they  were  raised,  and  in  not  attaching  said  rope  with  block  and  tackle  to 
the  front  of  said  cannery  higher  than  twenty-flve  feet  from  the  ground,,*'  must 
be  construed  to  charge  negligence  only  in  using  improper  guy  ropes  and  in 
attaching  the  tackle  too  low  on  the  building,  the  general  terms  being  item- 
ized, so  to  speak,  to  these  two  particulars.     Robinson  v.  Taku  Fiahing  Co.  537. 

Injunction  Against  Probable  Destruction  of  Estate. 

18.  A  complaint  alleging  that  defendant  threatened  to  continue  the  con- 
struction of  a  dam  in  a  stream  to  such  height  that  a  sudden  discharge  of  the 
water,  such  as  he  intended  to  cause,  would  destroy  plaintiiTs  estate,  located 
further  down  the  stream,  stated  facts  sufficient  to  give  a  court  of  equity  Juris- 
diction, as  it  showed  reasonable  ground  to  apprehend  an  injury  that  could  not 
be  repaired  by  a  payment  of  damages.  Union  Power  Co.  v.  lAohty,  563. 

Necessity  of  Claiming  Special  Damages. 

10.  In  actions  of  damage  for  breach  of  contract  no  allegations  of  special 
Injury  are  necessary  to  recover  such  damages  as  must  result  from  the  breach 
complained  of.  Bussard  v.  Uibler,  5CK». 

Amending  I*lbadino — Surprise. 

20.  Where  several  months  elapse  between  the  time  of  allowing  amendments 
to  a  pleading  and  the  date  of  the  trial,  the  objection  of  surprise  will  not 
usually  be  available.  York  v.  Nash,  322. 

See,   also   Easement^   1 ;   Damages,   2. 

pli:a  in  abatement. 

Right  to  Answer  to  Merits  After  Plea  in  Abatement  Has  Been  Tried  and 
Overruled.  See  Pleading,  3. 

PORTLAND  CHARTER.  See  Charters  of  Cities. 

power  of  COURT 

To  Set  Aside  an  Order  of  Confirmation.  See  Execution,  2. 
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premature  payment. 

Effect  of  on  Rights  of  Parties.  See  Contracts^  20. 
Effect  of  on  Rights  of  Sureties.  See  Prin.  ft  Surety,  4,  5. 

PUKSC^RIPTION. 

Pleading  I'se  of  Waters  by  Prior  Appropriation.  See  Watkrs.  0. 
When  a  Prescriptive  Right  Is  Initiated.  See  Adverse  Puss.  1. 
Measure  of  Right  Claimed  by  l^rescrlptlon.  See  Adverse  Poss.  2. 

PRESUMPTION.  See,  also.  Evidence.  1. 

Contracts  of  Corporations — Prima  Facie  Validity  Of.  CoMroRATioNS,  3. 
Of  (Continuance  of  Existing  Conditions.  See  Interest,  7. 
When  Not  All  the  Evidence  Is  Presented  on  Appeal.  See  Appeal,  16,  16. 
As  to  Cause  of  Death  of  Insured — Suicide.  See  Insurancpi.  3,  6,  8. 

PRINCIPAL  AND  AGENT. 
CoNDiTCT  Creating  an  Aobncy. 

1.  Defendant  sold  lumber  to  plaintiffs  to  be  shipped  abroad,  the  contract  of 
sale  providing  that,  In  the  event  of  dispute  at  the  port  of  discharge  as  to  the 
quality  of  the  lumber,  defendant  should  appoint  a  representative  on  the  spot 
to  settle  It.  A  dispute  arose,  and  defendant,  on  notice,  refused  to  appoint  an 
agent,  writing  plaintiffs :  "We  will  be  satisfied  with  any  settlement  you  may 
make  for  us  In  adjusting  the  matter  at  the  point  of  destination."  Held,  that 
such  transaction  amounted  merely  to  the  appointment  of  plaintiffs  as  defend- 
ant's agent  to  settle  the  matter,  but  did  not  constitute  plaintiffs  an  arbi- 
trator. Williamaon  v.  North  Pac.  Lum.  Co,  153. 

Right  to  Show  Frai^d  by  Aornt. 

2.  As  to  certain  lumber  shipped  by  defendant,  plaintiffs  were  from  the  first 
its  agents  to  sell  and  dispose  of  it  to  the  best  advantage ;  and.  as  to  other 
lumber  shipped  and  bought  by  them  from  it,  they  were  subsequently  appointed 
its  agents  to  settle  the  dispute  as  to  quality.  Held,  that  defendant's  right  in 
the  two  cases  to  question  their  action  on  the  ground  of  fraud  was  identical. 

WUliamaon  v.  North  Pac.  Lum.  Co.  153. 

Cc»NTRACT  FOR  UNKNOWN  PRINCIPAL. 

3.  A  contract  made  by  an  agent  for  an  undisclosed  principal  is  the  con- 
tract of  such  principal  and  may  be  so  sued  on  :  thus,  a  principal  whose  money 
has  been  loaned  by  an  agent  in  his  own  name,  may  maintain  an  action  therefor 
against  the  borrower,  even  though  the  latter  did  not  know  of  the  agency 
when  the  money  was  borrowed.  Kitchen  v.  Holmes,  252. 

Ratification  of  Acts  of  Agent. 

4.  A  principal  who  has  ratified  the  acts  of  his  agent  will  not  be  heard  to 
claim  that  the  agent  acted  without  authority  :  for  example,  after  land  sold  on 
execution  has  been  redeemed  by  an  agent  of  the  owner  with  his  funds,  the 
latter,  while  still  retaining  both  the  possession  and  the  redemption  certificates, 
cannot  insist  that  the  redemption  was  unauthorized.         Brand  v.  Baker,  426. 

PRINCIPAL  AND  SURETY. 

Name  of  Principal  in  Note. 

1.  It  is  not  necessary  that  the  name  of  the  real  principal  appear  In  a  note 
or  obligation  on  which  the  actual  signer  Is  claimed  to  be  only  a  surety,  but 
the  real  relationship  may  be  shown,  as  between  the  parties  Involved.  The 
present  case  affords  an  Illustration  of  this :  A  corporation  authorized  its 
finance  committee  to  borrow  money  for  the  use  of  the  corporation,  and  to 
give  the  notes  of  the  corporation  therefor.  Money  was  borrowed  and  used 
for  corporate  purposes,  but  the  lender  insisted  that  the  personal  notes  of  the 
members  of  the  committee  be  given.  Instead  of  the  note  of  the  corporation. 
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This  was  done  and  the  members  of  the  committee  credited  with  the  amount  of 
the  loan,  it  being  evident  that  this  was  a  bookkeeping  device  Intended  to  pre- 
serve the  history  of  the  transaction.  All  parties,  however,  regarded  the  cor- 
poration as  primarily  liable  directly  to  the  lender,  and  not  to  the  members 
of  the  committee :  and  the  latter  took  no  security  or  evidence  of  Indebtedness 
from  the  corporation,  and  the  corporation  made  payments  to  the  holder  of 
some  of  the  notes.  Held,  that  the  corporation  was  a  principal  as  to  the  notes 
given  by  the  committee,  and  the  signers  thereof  were  sureties. 

Hughes  v.  Ladd,  123. 
Who  Ark  Principals. 

2.  The  individual  members  of  the  finance  committee  of  a  corporation  be- 
came sureties  on  certain  notes  given  by  the  corporation  for  borrowed  money. 
These  being  overdue  and  unpaid,  were  purchased  by  one  of  the  committee- 
men. Subsequently  the  corporation  borrowed  more  money,  giving  notes  signed 
by  the  same  committeemen  as  sureties.  A  part  of  this  money  was  used  to 
pay  interest  on  the  said  notes  therefore  purchased  by  one  of  the  committee- 
men. Held,  thai  as  the  payment  of  the  interest  was  a  transaction  entirely 
separate  and  apart  from  that  of  borrowing  the  money,  the  holder  of  the  note 
received  no  benefit  from  the  borrowing  of  the  money,  and  so  was  not  thereby 
rendered  a  principal  on  me  last  note.  Hughes  v.  Ladd,  123. 

Idem. 

3.  The  Individual  members  of  a  finance  committee  of  a  corporation  became 
sureties  on  the  corporation's  note  for  borrowed  money,  a  part  of  which  was 
used  to  pay  overdue  taxes  on  a  building  which  w^as  the  only  property  of  the 
corporation,  the  mortgagee  having  threatened  to  foreclose  if  the  taxes  were 
not  paid.  One  of  the  members  of  the  finance  committee  held  sundry  unpaid 
notes  of  the  corporation.  Held,  that  the  benefit  arising  from  the  fact  that 
by  payment  of  the  taxes  the  corporation  was  left  In  possession  of  its  prop- 
erty, and  therefore  more  likely  to  pay  its  debts,  accrued  to  eacli  stoc*kholder 
and  surety,  and  was  not  peculiar  to  the  one  who  held  the  notes  of  the  cor- 
poration, so  as  to  make  him  a  principal  on  the  note.       Hughes  v.  Ladd,  123. 

Releask  of  Surety  by  Material  Change  in  Contract. 

4.  An  unwarranted  material  change  In  the  wording  or  stipulations  of  a  con- 
tract absolutely  releases  all  nonconsentlng  parties  and  sureties,  whether  they 
are  thereby  Injured  or  not.  Wehrung  v.  Denham,  388. 

Rei^asino  Surety  by  Altering  the  Liability. 

5.  Impairment  of  the  security  Intended  to  be  reserved  for  the  benefit  of  the 
surety  on  a  bond,  or  any  noncompliance  with  the  terms  thereof  by  which  the 
surety's  liability  may  be  materially  varied,  without  his  consent,  will  operate 
to  absolutely  discharge  the  latter.  Wehrung  v.  Denham.  386. 

I»ROMISSORY  NOTES.  Same  as  Bills  &  Notes. 

PUBLIC  LANDS. 

Exemption  From  Prior  Debts. 

1.  The  provision  of  20  Stat.  U.  S.  11 3,.  11 4,  S  4,  that  no  land  acquired  under 
the  timber-culture  act  shall  be  liable  to  the  satisfaction  of  any  debts  con- 
tracted prior  to  the  issuing  of  the  final  certificate  therefor,  is  a  valid  condi- 
tion that  congress  had  power  to  annex  to  the  grant.  Adams  v.  Church,  270. 

Liability  op  Tree-Culture  Claim  to  Partnership  Debts. 

2.  A  timber-culture  claim  belonging  to  the  members  of  a  partnership  Is 
not  subject  to  firm  debts  contracted  prior  to  the  issuance  of  the  final  cer- 
tificate. Adam«  v.  Church,  270. 

Nature  of  Duties  of  Clerk  of  Land  Board.  See  States,  1. 
Land  Board  is  a  Department  of  the  State.  See  States,  2. 
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PUBLIC  MONEY. 

Deposit  of  in  Banks — Right  to  Interest.  See  Interest,  5,  6,  7. 

PUBLIC  POLICY. 
Gifts  Causa  Mortis  Not  Objectionable.  See  Gifts,  3. 
Illegal  Contracts — Duty  of  Court  Explained.  See  Contracts,  S.  9. 

PUBLIC  SURVEYS. 

Conclusiveness  of  Original  Lines  and  Monuments.  Boundaries,  2. 

giTANTUM  MERUIT. 

I>efectlve  Complaint — Aider  by  Verdict.  See  Pleading.  1."5. 

QUESTIONS  FOR  JURY. 

Disputed  Facts.  See  Carriers,  1,  2. 

QUESTIONS  NOT  RAISED  IN  TRIAL  COURT.   See  Appbat.,  8. 

QUESTIONS  OF  FACT  Are  for  the  Jury.  See  Carriers,  1,  2. 

QUIETING  TITLE. 

Sui^nciENCY  OP  Adverse  Claim  to  Confer  Jurisdiction. 

Under  Section  516  of  B.  &  C.  Comp.,  providing  that  any  person  claiming 
an  interest  in  real  estate  not  in  the  actual  possession  of  another  may  main- 
tain a  suit  in  equity  against  another  who  claims  an  interest  therein  adverse 
to  him,  for  the  purpose  of  determining  such  adverse  claim,  where  plaintiifs, 
in  possession  of  premises,  allege  ownership  in  fee  and  an  adverse  claim  by 
defendants,  an- answer  that  defendants  own  the  fee.  subject  to  a  life  estate  in 
plaintiffs,  is  a  sufficient  adverse  claim  to  confer  Jurisdiction. 

Winchester  v.  Boover,  310. 
RAILROADS. 

Meaning  of  Railroad  Construction  Contract. 

1.  A  contract  by  which  a  contractor  agreed  to  build  a  certain  railroad  in  a 
substantial  manner,  "so  as  to  be  successfully  operated  when  built,  and  to  have 
said  road  in  operation"  within  a  stated  time,  in  consideration  of  all  donations 
and  bonuses  pledged  to  the  company  and  of  all  its  first  mortgage  bonds, 
required  him  to  equip  the  road  with  engines  and  cars  sufficient  for  its  suc- 
cessful operation.  Flanagan  Bank  v.  Graham,  403. 

Delivery  Tender  Railroad  Ccinstruction  Contract. 

2.  Where  a  contractor  wlio  is  required  to  furnish  the  engines  and  cars  for 
a  railroad  is  also  Its  general  manager,  engines  and  cars  purchased  by  him  in 
his  own  name  will  be  deemed  delivered  to  the  railroad  company  when  he  puts 
them  into  use  on  the  road.  Flanagan  Bank  v.  Oraham,  403. 

AFTER- Acquired  Chattels — Lien  of  Bonds  and  Mortgages. 

3.  A  contractor  who  had  agreed  to  construct  a  railroad  and  furnish  the 
rolling  stock  therefor,  in  consideration,  in  part,  of  all  its  first  mortgage  bonds, 
executed  a  chattel  mortgage  to  a  director  and  general  counsel  of  the  railroad 
cfimpany.  covering  all  engines,  cars,  and  materials  tlierefor  which  he  should 
thereafter  acquire.  He  thereafter  purchased,  in  his  own  name,  engines,  cars, 
and  materials,  and  delivered  them  to  tlie  company,  and  the  vendor,  who  had 
no  actual  knowledge  of  such  chattel  mortgage,  though  it  was  filed  of  record, 
accepted  such  bonds  in  payment  therefor.  Held,  in  a  suit  to  foreclose  such 
chattel  mortgage,  that  the  lien  thereof  was  inferior  to  that  of  the  mortgage 
given  by  the  railroad  company  to  secure  such  t)onds. 

Flanagan  Bank  v.  Graham,  403. 
RATIFK^ATION. 

Repudiation  While  Retaining  Advantages.  See  Prin.  &  Agent,  4. 
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RECEIVERS. 

RiOHT  TO  Collect  Warehouse  Charges. 

1.  Where  a  warehouseman  furnished  the  owners  of  wheat  with  sacks,  and 
when  filled  they  were  hauled  to  -his  warehouse  and  emptied  into  hlns  for  stor- 
age until  required  hy  the  owners,  when  the  saclcs  would  again  he  filled,  and 
the  wheat  was  treated  at  all  times  as  being  in  saclcs.  the  sacks  t)ecame  a 
part  of  the  wheat,  so  far  as  the  contract  of  bailment  was  concerned ;  and  the 
bailee  possessed  a  lien  for  the  sacks,  so  that  a  receiver  of  his  property,  hav- 
ing authority  to  take  charge  of  the  wheat,  had  power  to  collect  the  charges 
for  storage  and  sacks.  Tobin  v.  Portland  Flouring  Co.  117. 

RiQiiT  TO  Sell  Property. 

2.  Where  a  receiver  of  a  warehouseman's  property,  authorized  to  take  charge 
of  wheat  stored  In  his  warehouses,  and  collect  for  storage,  etc.,  sold  certain 
screenings  and  chop  found  in  the  warehouses,  the  court's  approval  of  his  re- 
port ratified  and  made  valid  the  sale.  Tohin  v.  Portland  Flouring  Co.  117. 

Alix)Wancb  of  Attorney's  Fees. 

3.  An  allowance  for  the  services  of  counsel  for  a  receiver  is  made  to  the 
receiver,  and  not  to  the  counsel.        First  Nat.  Bank  v.  Oregon  Paper  Co.  398. 

Idem. 

4  On  appeal  from  an  order  refusing  to  make  an  allowance  for  an  attorney 
employed  by  receivers,  where  the  only  showing  In  the  record  as  to  the  nature 
or  value  of  the  alleged  services  is  a  statement  that  the  receivers  employed  an 
attorney  to  make  their  report  and  defend  the  possession  of  a  large  amount  of 
property,  the  action  of  the  trial  court  In  refusing  to  allow  attorney's  fees 
will  not  be  considered  erroneous.       First  Nat.  Bank  v.  Oregon  Paper  Co.  398. 

Validity  of  Appointmbnt — Compensation. 

.">.  Where  a  court  having  the  general  power  to  appoint  receivers  makes  such 
an  appointment  pvndvie  lite,  with  the  express  assent  of  all  the  parties,  the 
compensation  of  the  ofilcer.  as  fixed  by  the  court  that  appointed  him.  and  the 
expenses  Incurred  by  him  under  Its  orders,  are  payable  out  of  the  funds  of  the 
receivership,  though  it  may  subsequently  develop  that  the  court  did  not  have 
jurisdiction.  Ford  v.  QUhert,  528. 

Compensation — Discretion  of  Court.  * 

0.  (Jenerally  the  amount  allowed  a  receiver  for  his  services  is  discretionary 
with  the  trial  court,  and  will  not  be  modified  except  under  unusual  circum- 
stances. First  Nat.  Bank  v.  Oregon  Paper  Co.  398. 

Payment  of  F'kes  and  Expenses. 

7.  When  a  receiver  has  been  appointed  and  has  taken  charge  of  certain 
property,  his  fees  and  expenses  are  a  first  lien  on  the  proceeds  thereof,  if  he 
was  regularly  appointed  and  the  court  had  jurisdiction  over  the  property. 

Tobin  V.  Portland  Flouring  Co.  117. 
Approval  of  Expenses. 

8.  An  order  approving  the  accounts  of  a  receiver  and  directing  payment  of 
sums  thereby  shown  to  have  been  expended  by  him  in  performing  his  duties,  is 
equivalent  to  an  order  authorizing  him  to  incur  such  obligations. 

Ford  V.  Gilbert,  528. 

IMlESl'MPTION   AS  TO   VALUE  OF   PROPERTY. 

0.  In  determining  the  compensation  of  a  receiver,  where  the  Inventory  does 
not  show  the  value  of  any  of  the  property,  the  court  will  presume  that  It  was 
worth  what  It  finally  realized.  First  Nat.  Bank  v.  Oregon  Paper  Co.  398. 

RECORDS  of  Courts.  * 

Amendments  After  End  of  Term.  See  Courts,  3. 


Removal  of  Causes.  695 

uemainderman. 

Payment  of  Taxes  By — Right  of  Recovery.  See  Life  Estates,  1. 

REMEDY  AT  LAW. 

Effect  of  on  Equitable  Jurisdiction.  See  Equity,  1,  2. 

REMOVAL  OF  CAUSES. 
Province  of  State  Coukt. 

1.  Upon  the  presentation  to  a  state  court  of  a  petition  to  remove  a  pending 
case  to  a  federal  court,  the  sufficiency  of  the  petition  and  the  effect  of  the 
statements  appearing  on  the  face  of  the  entire  record  are  to  be  determined  by 
tlie  state  court.  United  Stairs  Mortgage  Co.  v.  MoClure,  190. 

What  Constitutes  the  Recobd. 

2.  In  passing  upon  a  petition  to  remove  a  case  to  a  federal  court  the  state 
court  may  consider  all  pleadings  and  proceedings  In  the  case  to  and  includ- 
ing the  petition.  United  States  Mortgage  Co.  v.  McOlure,  190. 

Nominal  Pabties. 

3.  T:nder  a  statute  providing  that  In  mortgage  foreclosure  cases  a  personal 
Judgment  may  be  rendered  against  such  persons  as  have  rendered  themselves 
individually  liable  for  the  payment  of  the  principal  debt  (i.  e..  Section  414, 
Iliirs  Ann.  Laws),  u  corporation  and  Its  receiver  who  have  been  made  parties 
defendant  to  a  mortgage  foreclosure,  and  appear  by  the  complaint  to  be  per- 
sonally liable  for  the  principal  debt,  are  not  mere  nominal  parties  so  that  they 
can  be  eliminated  In  determining  the  right  of  removal  to  the  federal  court. 
This  Is  true  even  though  the  petition  for  removal  alleges  that  the  corpora- 
tion and  the  receiver  have  been  released  and  discharged  from  personal  lia- 
bility, for  such  a  defense  Is  personal  to  them,  and  the  rights  of  the  parties 
must  be  determined  from  the  face  of  the  entire  record. 

United  States  Mortgage  Co.  v.  McClure,  190. 
Sep.\bable  Controversy. 

4.  It  being  necessary  in  a  mortgage  foreclosure  suit  to  Join  as  defendants 
all  persons  against  whom  plaintiff  desires  to  recover  a  personal  Judgment,  the 
cause  Is  not  separable.  In  a  removal  sense  and  without  plaintiff's  consent,  as 
between  the  plaintiff  and  a  purchaser  of  the  land  who  has  not  become  per- 
sonally liable.  United  States  Mortgage  Co.  v.  McClure,  190. 

REMOVING  (M.OUI)  B^om  Title. 

Sufficiency"  of  Adverse  Claim  to  Support  Suit.  See  Quieting  Titijs,  1. 

REPLEVIN. 

Satisfaction  of  Judgment  by  Delivery. 

A  delivery  of  the  property  described  In  a  replevin  Judgment  to  the  person 
entitled  thereto  is  a  satisfaction  of  the  Judgment,  and  a  delivery  to  one  of  a 
firm  is  a  delivery  to  them  all,  and  entirely  satisfies  the  Judgment. 

Leve  V.  Frazicr,  141. 
REPLY 

Should  Supplement  Complaint — Departure.  See  Pleadino,  5,  6. 

RES  JUDICATA.  See  Judgments.  3-7. 

RES   IPSA  LOQUITUR. 

Not  Applicable  Between  Employer  and  Employe.  See  Mast.  &  Sbrv.  1. 

RETURN 

Of  Service  of  Writ  Not  Always  Conclusive.  See  Sales,  3. 

REVISED  STATUTES  OF  THE  UNITED  STATES. 

Same  as  United  States  Statutes. 


696  Sales, 

riparian  rights. 

Right   of    Bank    Owner    to    Control    Water    as    Dependent    Tpon    Date    of 
Appropriation.  See  Waters,  4'  5. 

HALES. 

Kntirs  and  Srvrrablr  Conxhacts  ok  Sale. 

1.  Whether  a  contract  Is  servable  or  entire  Is  a  question  of  construction, 
depending  upon  the  subject -matter  and  the  language  uaed  by  the  parties  to 
express  their  Ideas ;  as  applied  to  this  case,  where  a  seller,  who  was  dis- 
puting with  his  purchaser  over  the  loads  of  certain  cars  that  had  been  deliv- 
ered, agreed  to  receive  three  specified  cars,  each  of  which  represented  a  class 
of  cars  theretofore  delivered,  and  to  load  them  as  the  cars  In  dispute  had 
been  loaded,  and  that  the  weights  of  such  cars  should  be  treated  respectively 
as  the  weights  of  the  cars  In  dispute,  the  agreement  was  severable,  and  the 
seller's  refusal  to  accept  and  load  one  of  the  test  cars  did  not  preclude  him 
from  recovering  a  balance  due  on  the  cars  of  the  classes  other  than  that 
represented  by  the  car  refused.  Oliver  v.  Oregon  Sugar  Co.  276. 

RxcRRs  O^TCB  Contract — Delivrry  and  Acceptance. 

2.  I'laintiffs  purchased  a  cargo  of  lumber  from  defendant  under  a  written 
contract,  and  defendant  by  mistake  loaded  on  the  vessel  a  quantity  of  lumber 
in  excess  of  that  ordered,  whereupon  plaintiffs  advised  defendant  that  they 
would  not  permit  the  ship  to  sail  without  some  understanding  as  to  the  ex- 
cess :  and  defendant  stated  that,  as  it  could  not  be  conveniently  moved,  de- 
fendant would  do  whatever  was  right  in  the  matter,  or  would  stand  good  for 
an}'thing  that  might  occur  regarding  it,  if  plaintiffs  would  allow  it  to  remain 
on  the  vessel,  and  ship  the  same,  which  plaintiffs  did.  Held,  that  such  excess 
should  not  be  treated  as  having  been  purchased  under  the  terms  of  the  con- 
tract covering  the  remainder  of  the  cargo. 

WUliamfion  v.  North  Pac.  Lwm.  Co.  IS.'l. 
Delivery — Conclt'siveness  op  Attachment  Record. 

3.  In  an  action  for  damages  by  a  contract  seller  against  the  purchaser  for 
refusing  to  receive  the  goods  contracted  to  be  Itought.  the  seller  alleging  that 
the  buyer  had  caused  an  attachment  to  be  levied  on  the  property,  whereby  it 
was  taken  from  his  possession  and  he  was  unable  to  deliver  as  he  had  con- 
tracted to  do,  the  return  of  the  ofBcer  Is  not  conclusive  as  to  what  was  done 
under  the  attachment,  but  the  actual  facts  may  be  shown  by  parol,  since  the 
validity  of  the  attachment  itself  was  not  in  question. 

La  Follett  v.  MitchcU.  465. 
Action  for  Value — Conflicting  Evidence. 

4.  Where  the  testimony  on  the  direct  issues  is  conflicting,  or  there  may  be 
different  deductions  from  the  evidence,  a  peremptory  instruction  to  return  a 
stated  verdict  should  not  be  given,  of  which  rule  this  case  affords  an  example. 
In  a  suit  for  the  price  of  goods  claimed  to  have  been  purchased  by  one  act- 
ing as  defendant's  agent  in  the  conduct  of  a  business  formerly  owned  by  the 
agent,  plaintiff  Introduced  the  bill  of  sale  from  the  agent  to  defendant.  In 
which  the  agency  was  recited,  and  also  proof  that  defendant  had  sold  the 
goods  so  purchased,  and  appropriated  the  proceeds.  Defendant  claimed  that 
the  bill  of  sale  was  a  mortgage,  and  there  was  evidence  tending  to  show  only 
a  limited  agency.  Held,  that  a  peremptory  Instruction  for  plaintiff  was  prop- 
erly refused,  as.  if  the  Jury  believed  that  the  bill  of  sale  was  merely  a  mort- 
gage, and  the  agency  special,  defendant  would  have  had  the  right,  on  default 
In  the  condition  of  the  security,  to  take  the  goods  covered  thereby,  without 
being  held  to  have  thus  ratified  their  acquisition. 

Pacific  Biscuit  Co.  v.  Dugger.  513. 
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Delivery — Liability  for  Value. 

5.  Where  plaintiff  contracted  to  furnish  defendant  two  lots  of  logs  on  cer- 
tain dates,  each  lot  to  be  paid  for  a  certain  time  after  delivery,  and  delivery 
of  the  first  lot  was  rendered  Impossible  until  after  the  expiration  of  the  time 
for  delivery,  but  defendant  thereafter  accepted  them  and,  by  agreement,  de- 
livery of  the  second  lot  was  abandoned,  defendant  was  bound  to  pay  for  the 
logs  delivered  within  a  reasonable  time,  less  damages  because  of  delay ;  and  a 
refusal  to  pay  anything  fixes  a  right  of  action  at  once,  b'utton  v.  Clarke,  525. 

({KNERAL   AND   SrKClAL   DABIAGRR PLEADING. 

«.  The  difference  l)etween  the  market  price  and  the  contract  price  of  goods 
which  are  not  delivered  to  a  purchaser  according  to  contract  constitutes  a 
damage  to  the  purchaser  which  would  inevitably  follow  such  failure,  and 
therefore  special  dnmnges  need  not  be  alleged  in  order  to  recover  such  sum. 

BuMsard  v.  Hibler,  500. 

Breach  op  Contract — Tender — Delivery. 

7.  Where  a  contract  for  the  purchase  of  chattels  required  delivery  before 
payment,  no  money  became  due  until  there  was  an  offer  to  deliver,  and  until 
then  the  purchaser  was  not  obliged  to  tender  the  price.  Busaard  v.  Hiblcr,  «'iOO. 

Bre^vch  op  Contract — Demand  Before  Bringing  Action. 

8.  Where  certain  goods  which  had  been  contracted  to  a  purchaser  were 
sold  and  delivered  to  another,  no  demand  for  the  goods  by  the  contract  pur- 
chaser was  necessary  before  commencing  action.  Busaard  v.  Hiblcr,  500. 

SBALKD  INSTUITMENTS. 

Effect  of  a  Seal  on  an  Official  Bond.  See  Officers,  1. 

SE1»ARABLE  CONTROVERSY. 

Parties  Who  May  Not  be  Eliminated  as  Nominal.  Removal  of  CArsES,  .3. 

SESSION  LAWS  OF  OREGON  Construed  in  This  Volume. 
18.-56,  p.  48,  Salem  Mills  Co.  v.  Lord,  83. 

1882.  pp.  144.  150,   Sec.  37,   Ross  v.  Portland,   138. 

pp.   144.   157,   Sec.  53.   Ross  v.  Portland.  137.  130. 
1885.  pp.  408,  400,  Sec.     2,  Ross  v.  Portland,  138. 
1801.  pp.   700.  802.   Sec.  37.   Ross  v.  Portland.   138. 

pp.   706.  811.   Sec.  55,   Ross  v.  Portland,  130. 
1803,  p.  134.  Sec.     1,  II earn  v.  Louttlt.  573. 

180.->,  pp.     01.     04.  Sec.     5,  Volp  v.  Saylor,  546,  548. 
1808,   pp.   101.   115,   Sec.  32.   Lent  v.  I»ortland,  400.  493. 
1800.  pp.   156,  158,  Sec.     6,   Robertson  v.  State  Land  Board,  186. 

pp.  156.  150,  Sec.  13,  Robertson  v.  State  Land  Board,  186. 

pp.  156,  160.  Sec.   14,  Robertson  v.  State  Land  Board,  186. 

p.  231,  Sec.     1.  Brand  v.  Baker,  432. 

pp.  710.  716.  Sec.     7,  Mc(^ourt  v.  Beam,  43. 
1001.  p.  266.  Sec.     1.  Spaulding  L.  (^o.  v.  Independ.  I.  Co.  304.  395. 

p.  266,   Sec.     2.  Spaulding  L.  Co.  v.  Independ.  I.  Co.  304.  305. 

p.  266,  Sec.     3.   Spaulding  L.  Co.  v.  Independ.  I.  Co.  394.  305. 

pp.  266,  267.  Sec.     4,  Spaulding  L.  Co.  v.  Independ.  I.  Co.  304,  305. 

pp.   266.   267,   Sec.     5.  Spaulding  L.  Co.  v.  Independ.  I.  Co.  304.  .305. 

pp.   266.  267,   Sec.     6,   Spaulding  L.  Co.  v.  Independ.  I.  Co.  304,  305. 

pp.  266,  268,  Sec.     7.  Spaulding  L.  Co.  v.  Independ.  I.  Co.  304.  .305. 

pp.  266.   268,   Sec.     8.  Spaulding  L.  Co.  v.  Independ.  I.  Co.  304.  395. 

pp.   266.  260,   Sec.     9.  Spaulding  L.  Co.  v.  Independ.  I.  Co.  304,  306. 

pp.  266,  260,  Sec.   10,  Spaulding  L.  Co.  v.  Independ.  I.  Co.  394,  396. 

pp.  266.  270.  Sec.  11.  Spaulding  L.  Co.  v.  Independ.  I.  Co.  394,  396. 

pp.  266,  270,  Sec.   12,  Spaulding  L.  Co.  v.  Independ.  I.  Co.  394,  396. 
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SKVEUABLB  CONTRACTS. 

Distinction  Between  Entire  and  Severable  Contracta.  See  Contracts,  5,  6. 

SKINATrUES. 

Need  of  Proving  (SenulneneRR  Of.  See  EviwtNCE,  11. 

SI»ECIAL  I)AMA(;ES. 

riendlng  General  and  Special  Injuries.  See  Damaueh,  2. 

SPECIFIC  PEKFOKMANCE. 

INDKFINITK   DkHCRII'TIMN   OV  PREMISES. 

1.  Before  a  contract  to  convey  land  can  be  specifically  enforced,  whether  tbe 
contract  be  oral  or  written,  It  must  be  certain  as  to  the  land  referred  to  with- 
out the  aid  of  other  testimony  to  Identify  It  This  case  illustrates  the  rule: 
A  client  agreed  orally  with  his  attorney  to  give  him  "100  acres  off  the  west 
end  of"  a  certain  undescrlbed  tract  of  several  hundred  acres  of  swamp  land 
If  he  should  secure  the  title  from  the  state  for  the  client.  The  attorney  ob- 
tained title  to  part  of  it.  Held,  that  the  contract  was  too  Indefinite  as  stated 
to  be  enforceable.  Knight  v.  Alejtander,  521. 

IxjiNCTioN  Not  SrEcinc  1*erfobmance. 

2.  A  suit  to  enjoin  the  taking  from  a  stream  of  more  water  than  is  per- 
mitted under  a  certain  contract  is  not  a  suit  for  the  specific  performance 
of  that  contract.  8aiem  Mills  Co.  v.  Lortl,  82. 

STATE  CONSTITCTION.  Same  as  Constitution  of  Oregon. 

STATE  corirrs. 

Jurisdiction  of  Upon  Presentation  of  Petition  to  Remove  a  Pending  (^use 
to  the  Federal  Court.  See  Removal  of  Causes,  1,  2. 

STATE  LAND  BOARD. 

(^lerk  of  Is  Not  n  Trustee  But  an  Agent.  See  States,  1. 

Limitation  of  Action  on  Bond  of  Clerk  Of.  See  Officers,  1. 

Is  Co-ordinate  Branch  of  the  State  Government.  See  States,  2. 

STATES. 

N.vTruK  OF  DiTiEs  (JF  Ci.?:hk  of  Land  Board. 

1.  Where  the  clerk  of  the  board  of  commissioners  for  tbe  sale  of  school 
lands  collected  certain  money,  correctly  charged  himself  therewith,  and  re- 
ported the  same  to  the  beard,  but  failed  to  pay  It  over  to  the  state  treasurer, 
the  right  of  action  on  his  bond  for  his  defalcation  accrued  Immediately,  and 
not  }it  the  expiration  of  his  term  of  ofllce.  as  he  was  not  a  trustee  of  the  fund. 
though  Const.  Or.  Art.  VIII,  S  2,  makes  the  school  fund  a  trust  fund.  Under 
11  Ill's  Ann.  Laws.  $  272t>,  requiring  the  clerk  to  "receive,  receipt  for  and 
make  Immediate  payment  to  the  state  treasurer*'  of  such  money,  he  was 
merely  nn  agent  of  the  board  in  which  the  control  and  management  of  the 
fund  was  vested.  Oregon  v.  Davis,  34. 

State  Land  Board  is  a  (Jovkunmental  Department. 

2.  The  State  Land  Board,  which  is  authorized  by  law  to  sell  the  public 
school  lands  of  the  state,  to  Invest  the  proceeds  of  such  sales,  to  make  rules 
for  the  transaction  of  business,  and  to  decide  all  disputes  between  applicants 
as  to  priority  of  right,  is  a  co-oi-dlnate  branch  of  the  state  government,  and 
its  decisions  and  the  exercise  of  Its  discretion  cannot  be  controlled  by  the 
courts.  Robertson  v.  State  Land  Board,  183. 

Actions  Acjainrt  State— Rkcoiid  Not  Conclisive  as  to  Parties. 

3.  When  Jurisdiction  is  questioned  on  the  ground  that  the  proceeding  Is 
really  against  a  state,  the  court  will  look  behind  the  nominal  parties  to  the 
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record  and  ascertain  the  real  parties  to  the  controyersy,  dismissing  the  action 
if  It  Is  really  against  the  state,  and  retaining  Jurisdiction  if  it  is  not. 

Balem  Mills  Co.  v.  Lord,  82. 
Actions  Against  State  Oppicbes — Conclusiveness  op  Record. 

4.  Where  the  record  In  a  suit  against  state  officers  does  not  show  that  the 
state  Is  an  interested  and  indispensable  party,  or  that  the  subject  of  con- 
troversy is  in  Its  exclusive  possession,  and  it  cannot  be  ascertained  without 
a  trial  whether  such  officers  did  or  are  doing  the  acts  complained  of  officially 
or  as  individuals,  the  Jurisdiction  of  the  court  cannot  be  ousted  by  a  mere 
suggestion  that  the  state  Is  the  real  party  interested. 

Salem  Mills  Co.  v.  Lord,  82. 
Liability  op  State  Oppicebs  pok  TTnlawpul  Acts. 

5.  Public  officials  cannot  escape  liability  for  appropriating  property  to 
which  the  state  has  no  title,  on  the  ground  that  they  were  acting  under 
authority  of  the  state,  for  the  state  cannot  authorize  them  to  exercise  any 
dominion  over  property  not  Its  own,  except  through  some  recognized  process 
of  law.  any  more  than  an  Individual  can.  Salem  MilU  Co.  y.  Lord,  82. 

Natitrb  op  the  Suit  in  Question — Specipic  Pbrpormance. 

6.  A  suit  against  officers  of  a  state  to  restrain  them  from  using  more  water 
from  a  certain  stream  than  is  granted  under  a  certain  contract  between  the 
riparian  owners  and  the  state  Is  not  a  suit  against  the  state,  nbr  Is  it  a  suit 
for  the  specific  performance  of  a  contract  Salem  Mills  Co.  v.  Lord,  82. 

STATT^TR  OF  FRAUDS. 

Guaranty  op  Promisok's  Own  Debt. 

Where  a  debtor,  in  payment  of  his  own  obligation,  assigns  to  his  creditor 
the  paper  of  a  third  person,  orally  guaranteeing  its  payment  at  a  certain 
date  if  the  maker  falls  ta  pay  before  that,  the  guaranty  is  an  original  prom- 
ise, and  not  a  promise  to  answer  for  the  debt  of  another,  within  the  meaning 
of  the  statute  of  frauds  (Hlirs  Ann.  Laws,  $  785,  subd.  2). 

Kiernan  v.  Kratz,  474. 
STATUTE  OF  LIMITATIONS.  Same  as  Limitation  op  Actions. 

STATUTES. 

Statement  op  the  Subject  in  the  Title. 

1.  The  act  of  1001,  p.  206,  on  the  subject  of  floating  logs  and  timber  on  cer- 
tain streams  (now  B.  ft  C\  Comp.  %%  4890-4001,  Inclusive),  is  unconstitutional 
because  Its  title  does  not  fairly  express  its  subject-matter  as  required  by 
(^onst.  Or.  Art.  IV,  g  20.  The  net  Itself  is.  In  effect,  a  legislative  declaration 
that  a  certain  class  of  streams  shall  be  deemed  highways,  and  that  the  ex- 
clusive right  to  regulate  the  use  thereof  by  Individuals  or  corporations  may 
be  acquired  by  complying  with  its  provisions.  The  act  contains  no  reference 
to  county  courts,  but  Is  entitlea  "An  act  authorizing  the  county  courts  of  the 
several  counties  of  this  state  to  declare  unnavigable  streams  highways  for  the 
floating  of  logs  and  timbers,  and  provide  for  the  Improvement  and  use  of  the 
same,"  so  It  is  clear  that  the  matter  constituting  the  body  of  the  act  cannot 
be  referred  to  or  connected  with  the  subject  expressed  In  the  title. 

SpauUling  Logoing  Co.  v.  Independence  Improv.  Co.  394. 
Idem. 

2.  Under  Const.  Or.  Art.  IV,  $  20,  requiring  the  subject  of  an  act  to  be  ex- 
pressed in  the  title,  an  act  purporting  to  amend  a  stated  section  of  a  given 
compilation  of  laws  Is  void  for  want  of  a  sufficient  title  to  express  Its  subject, 
where  there  Is  no  book  of  laws  known  with  that  title.  The  following  is  an 
application  of  this  rule :  The  Code  of  Civil  Procedure  enacted  In  1862,  and  the 
Code  of  (?rlminal  Procedure,  adopted  In  1864,  each  contain  a  section  numbered 
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711.  These  codes,  together  with  some  miscellaneous  laws,  were  afterward 
published  under  the  authorized  desigrnation  of  "The  General  Laws  of  Oregon/* 
Htlll  later  the  legislature  authorized  another  compilation,  but  without  speci- 
fying a  name  for  it.  and  when  It  was  published  the  title,  "Hill's  Annotated 
I^aws  of  Oregon,"  appeared  on  the  back  of  the  book,  while  "The  Codes  and 
<}eneral  Laws  of  Oregon.  Compiled  and  Annotated  by  William  Lair  Hill/'  was 
the  imprint  on  the  title  page.  In  this  last-named  compilation  the  sections 
were  renumbered  and  made  consecutive,  and  for  the  first  time  the  number  711 
was  attached  to  a  section  relating  to  the  admlsibillty  of  evidence  in  actions 
by  or  against  personal  representatives  of  deceased  persons.  In  1893  the  leg- 
islature passed  an  act  entitled  "An  Act  to  Amend  Section  711  of  the  Codes  and 
General  Laws  of  Oregon"  (I^iws  189.3,  p.  134),  and  containing  matter  relative 
to  the  admlsibillty  of  self-serving  declarations  of  a  decedent.  Held,  that  the 
last-named  act  was  invalid,  since  its  title  does  not  express  the  subject-matter 
with  the  certainty  required  by  the  provisions  of  Const.  Or.  Art.  IV.  |  20. 

Ream  v.  LouttU,  572. 
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5,  Spaulding  h.  Co.  v.  Independ.  I.  Co.  394,  395. 

6,  Spaulding  I^.  Co.  v.  Independ.  I.  Co.  394,  395. 

7,  Spaulding  L.  Co.  v.  Independ.  I,  Co.  394.  395. 

8,  Spaulding  li.  Co.  v.  Independ.  I.  Co.  394,  395. 

9,  Spaulding  L.  Co.  v.  Independ.  I.  Co.  394,  396. 
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STATl'TES  OF  THE  IGNITED  STATES  Construed  in  This  Volume. 
20  Stat.   113.   114.   Sec.     4,  Adams  v.  Church,  270,  271,  273. 
25  Stat.  433.  Sec.     2,  ITnited  States  Mort.  Co.  v.  McClure,  196. 

30  Stat.  565,  Sec.  70,  Falco  v.  Kauplsch  Creamery  Co.  422.  423. 

STIPULATION. 

Binding  Effect  of  on  St.%tb. 

In  an  action  by  the  state  on  an  official  bond,  a  stipulation  by  the  state. 
for  the  purpose  of  the  trial,  that  the  defalcation  occurred  more  than  six  years 
before  the  commencement  of  the  action,  is  as  binding  on  the  state  as  it  would 
be  on  a  private  individual,  and  It  will  not  be  heard  to  claim  on  appeal,  after 
losing  the  case  below,  that  the  stipulation  was  capable  of  another  constrnctlon. 

Oregon  v.  Davis,  34. 
STREET  RAILROADS. 

Liability  for  Injuries  to  Passengers.  See  Carribbs,  1-6. 

STREETS. 

Dedication  of  by  Recorded  Plat.  See  Dedication,  1,  2. 
Loss  of  by  Public  Through  Nonuser.  See  Dedication,  3.  4. 

STRIKING  OUT. 

Segregating  Material  From  Immaterial  Matter.  See  Pleading,  8. 

SUICIDE. 
Burden  of  Proving  Such  a  Defense.  See  Insurance,  3. 

SUNDAY. 

Deductions  for  Delay  Include  Sundays.  See  Contracts,  17. 

SUPREME  COURT. 

Decree  Controls  When  it  Differs  From  the  Opinion.  See  Courts,  2. 

SURETYSHIP.  Same  as  Principal  &  Surety. 

SURPRISE. 

Time  Before  Trial  After  Allowance  of  Amendments.  See  Pleading,  20. 
Opening  Judgment  of  Confirmation — Facts.  See  Execution,  2. 
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SURVEYS. 

Conclusiveness  of  Government  Lines.  See  Boundaries,  1,  2. 
Following  Lines  as  Originally  Run.  See  Boundaries,  3. 
Monuments  Against  Courses  and  Distances.  See  Boundaries,  3. 

SI  RVIVIN(J  PARTNER. 

Liability  of  Survivor  for  l»artner8hlp  Debts.  See  Partnkr.ship,  2. 

TAXATION. 

Municipalities — Application  of  State  Tax  I^ws  by  Reference. 

1.  Where  a  city  Is  authoris^ed  by  its  charter  to  assess  and  collect  taxes  for 
city  purposes  upon  the  property  within  its  limits  taxable  for  state  and  county 
purposes,  and  to  that  end  to  procure  a  copy  of  the  assessment  of  such  prop- 
erty from  the  county  roll,  and  submit  the  list  so  obtained  to  a  certain  com- 
mittee for  equalization,  the  effect  of  the  assessment  and  levy  of  a  tax  by  the 
city,  based  on  such  list,  is  the  same  as  the  effect  of  such  proceedings  by  a 
county.  Ko8s  v.  Portland,  134. 

RBgriREME.NT  OF  Namek  of  Owners  in  Tax  Roll. 

2.  rnder  a  scheme  of  assessment  and  taxation  requiring  the  assessor  to 
make  diligent  inquiry  for  the  names  of  persons  liable  to  taxation,  to  make  a 
roll  containing  the  names  of  such  persons,  and  providing  that  unoccupied 
land.  If  the  owner  be  unknown,  may  be  assessed  to  unknown  owners  (Hill's 
Ann.  Laws,  §§  2735.  2768.  2770  and  2776).  an  assessment  of  a  parcel  of  land 
to  "unknown  owners,  and  to  all  owners  and  claimants,  known  and  unknown," 
is  void,  for  the  provisions  of  the  statute  are  for  the  benefit  of  the  taxpayer 
and  must  be  strictly  followed.  Lewis  v.  Blackhum.  114. 

Limitations — Recovery  of  Land  Sold  fob  a  Void  Tax. 

3.  IIlU's  Ann.  Laws.  8  2840,  requiring  a  suit  to  recover  land  sold  for  taxes 
to  be  commenced  within  three  years  from  the  recording  of  The  lax  deed,  does 
not  apply  to  a  tax  deed  showing  on  Its  face  that  the  sale  was  under  a  void 
assessment.  Lewis  v.  Blackburn,  114. 

TAXING  COSTS.  See  Costs  &  Disbursements. 

TELEGRAMS. 

Expense  of  Telegrams  to  Witnesses  to  Attend  Court.  See  Costs,  3. 

TENDER. 

Sales — Offer  to  Deliver — Offer  to  Pay.  See  Sales,  7. 

TERM  OF  COURT. 

Power  to  Set  Aside  Orders  After  Adjournment.  See  Courts,  3. 

TIE  VOTE. 

Right  of  Mayor  to  Vote — Charter.  See  Municipal  Corpobl^tions,  1. 

TIMBER. 

The  act  of  1901  on  the  subject  of  floating  logs  (Laws  1901,  p.  266,  now 
B.  &  C.  Comp.  H  4890-4901.  inclusive),  is  void  because  the  subject  of  the  act 
is  not  expressed  In  the  title. 

Spaulding  Logging  Co.  v.  Independence  Improven^ent  Co.  394. 

TIMBER-CULTURE  CLAIMS. 

Liability  of  for  Debts  of  Owners.  See  Public  Lands.  2. 

TITLE  OF  ACT. 

Relation  of  the  Title  to  the  Subject-Matter.  See  Statutes.  1,  2. 

TRANS A("riONS  WITH  DECEDENTS. 

Act   of    1803,    Relating   to    Evidence    of    Self-Serving   Declarations    of   De- 
cedents, Is  Void.  See  Statutes,  2. 
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treeculture  (^.aims. 

Lin  bill  ty  of  for  I>ebtH  of  a  PartnerBhip  Owning  Them  if  Incurred  B<»fore 
iHBUunce  of  Patent.  See  Public  Lands,  2. 

TRESPASS. 

iNjrxrTiox  ArjAiXHT  Pkobakle  DESTRirTinx  ok  Estatb. 

1.  A  complaint  alleKinR  that  defendant  threatened  to  continue  the  con- 
struction of  a  dam  in  a  stream  to  such  height  that  a  sudden  discharge  of  the 
water,  such  as  he  intended  to  cause,  would  destroy  plaintiff's  estate,  located 
further  down  the  stream,  stated  facts  sufficient  to  give  a  court  of  equity  juris- 
diction, as  it  showed  reasonable  ground  to  apprehend  an  Injury  that  could 
not  be  repaired  by  a  payment  of  damages.  Union  Power  Co.  v.  Lichty,  563. 

Injunction  Against  Tukspass — IIiciHWAYs — Rrmkdy  at  Law. 

2.  Where  a  defense  Is  made  to  a  suit  Xo  restrain  a  continuing  trespass  on 
land  that  the  place  where  the  acts  complained  of  were  committed  is  a  public 
highway,  the  suit  at  once  becomes  a  proceeding  to  determine  the  existence 
of  the  alleged  highway,  and  there  is  an  adequate  law  remedy  by  an  action  for 
damages,  so  that  equity  should  not  attempt  to  settle  the  dispute. 

Tomasini  v.  Taylor.  576. 
Injunction  Against  Trespass — Sufficiency  of  Titijs. 

3.  The  holder  of  a  courtesy  interest  in  land  is  enough  of  an  owner  to  main- 
tain a  suit  to  prevent  a  seizure  and  permanent  diversion  of  the  land  to  an  un- 
authorized use.  Schooling  v.  Harrisburg,  494. 

TRIAL. 

Waiving  Objectkjn  by  Not  Demurbing. 

1.  Objections  to  Incompetent  testimony  are  not  waived  by  pleading  over 
instead  of  demurring  to  the  allegations  in  support  of  which  such  testimony 
is  offered.  Ruckman  v.  Imhicr  Lum.  Co.  231. 

Idem. 

2.  Where  an  ftnswer  alleged  an  oral  agreement  contradicting  the  terms  of 
the  written  contract,  the  fact  that  the  answer  was  not  demurred  to.  but 
that  issue  was  joined  thereon,  did  not  constitute  a  waiver  of  plalntlflTs  ob- 
jection to  evidence  to  prove  such  allegation  on  the  ground  that  it  tended  to 
contradict  the  written  contract.  Ruckman  v.  Imblcr  Lum.  Co.  231. 

Need  of  Requesting  a  Particui-ar  Instruction. 

3.  Where  a  party  wishes  to  rely  on  a  particular  defect  as  entitling  him  to  a 
verdict,  for  example,  thnt  there  is  no  testimony  on  a  certain  vital  claim,  the 
proper  practice  is  to  request  a  peremptory  instruction  for  a  verdict. 

Ruckman  v.  Ormond,  200. 
Substantial  Effect  of  Instructions. 

4.  Where  the  substance  of  requested  Instructions  is  given,  the  refusal  to 
give  the  instructions  In  detail  is  not  reversible  error.  CroMvn  v.  Qrandy,  282. 

Instructions  That  Assume  Controverted  Facts. 

5.  While  it  is  true,  generally  speaking,  that  a  judge  should  not  assume  a 
disputed  point  as  proven  in  his  instructions  to  the  jury.  yet.  where  the  point 
has  been  admitted,  or  when  the  evidence  Is  clear,  the  fact  may  be  assumed  to 
be  as  the  evidence  indicates,  and  instructions  framed  accordingly. 

Cro9S€n  V.  Orandy,  282. 

Findings  and  Puaadings. 

(>.  Findings  of  fact  must  cover  the  material  issues  made  by  the  pleadings. 
but  not  matters  outside  those  issues,  and  a  decree  based  on  immaterial  find- 
ings cannot  stand.  Union  St.  Ry.  Co.  v.  First  Nai.  Bank,  666. 
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trover  and  conversion. 

Conversion — Evidence  op  Value. 

1.  One  who  has  acquired  poBBesslon  of  personul  property  which  he  refuses 
to  return,  and  by  his  conduct  prevents  the  owner  from  showing  the  true  value 
thereof,  la  liable  for  the  value  of  ordinary  property  of  the  kind  converted,  In 
the  absence  of  proof  by  the  bailee  of  the  actual  value. 

Goltra  V.  Penland,  18. 
AccoiNTiNG — Evidence  of  I'nsettled  Claims. 

2.  Where  the  complaint  In  an  action  for  the  conversion  of  sheep  alleged 
that  prior  to  a  certain  date  defendant  hud  In  his  possession  a  band  of  sheep 
which  he  was  keeping  for  plaintiff  on  shares,  and  that  on  such  date  they  had  a 
settlement.  In  which  the  number  of  sheep  owned  by  plaintiff  was  Rscer- 
tained.  It  was  competent  for  plaintiff  to  show  that  defendant  had  retained 
])088es8lon  of  the  band  of  sheep  up  to  the  date  of  the  settlement,  and  that  on 
such  date  there  was  an  unliquidated,  unsettled  claim  between  him  and  defend- 
ant, growing  out  of  previous  transactions,  as  explanatory  of  the  settlement. 

Goltra  V.  Penland,  18. 

SlTFIClENCY    OF   UNDISPTTTED   EVIDENCE. 

3.  In  an  action  for  conversion  of  sheep,  evidence  that  In  June  defendant 
had  In  his  possession  sheep  belonging  to  plaintiff  which  he  (defendant)  agreed 
to  care  for  on  shares  for  a  year  from  that  date,  and  that  In  the  following 
November  he  sold  all  the  sheep  on  a  certain  range  on  which  he  was  accus- 
tomed to  run  his  sheep,  was.  In  the  absence  of  evidence  that  he  had  sheep  at 
any  other  place,  sufficient  to  take  the  case  to  the  Jury  on  the  question  of 
conversion.  Ooltra  v.  Penland,  18. 

TRT'STS  AND  TRUSTEES. 

The  clerk  of  the  state  land  board,  who  Is  required  by  statute  to  "receive, 
receipt  for  and  make  immediate  payment  to  the  state  treasurer  of  all  moneys 
of  the  state  for  the  sale  of  lands,"  is  thereby  con$;tltuted  a  trustee  of  the 
fund  created  by  the  sale  of  lands,  even  though  the  constitution  does  make 
such  fund  a  special  one  for  the  support  of  the  public  schools. 

Oregon  v.  Davis,  34. 
ULTRA  VIRES. 

Corporate  Contracts  Are  Presumptively  Valid.  See  Cohpobations,  3. 

IWANSWERED  QUESTIONS.  See  Appeal,  8. 

UNDUE  INFLUENCE. 

Wills — Burden  of  Proof  on  Contest.  See  Wills,  4. 
Sufficiency  and  Nature  of  Influence.  See  Wills.  5. 

I'NITED  STATES  STATl'TES.  Same  as  Statutes  of  the  United  States. 

USE  AND  OCCi:i»ATI()N. 

Effect  of  Bond  to  I'ay  Value  of  Use  of  Land  Pending  Api-baIi. 

1.  A  bond  given  under  IliU's  Ann.  Laws,  §  538.  subdivision  2,  conditioned  to 
pay  all  costs  and  damages  awarded  respondent  on  the  appeal,  to  prevent 
waste,  and,  if  the  decree  should  be  affirmed,  to  pay  the  value  of  the  use  and 
occupation  of  the  mortgaged  premises  until  delivery  of  possession,  not  ex- 
ceeding a  sum  therein  specified,  absolutely  stays  the  enforcement  of  the  de- 
cree, and  the  mortgagor  is  entltUni  to  remain  In  possession  pending  the 
appeal,  although  the  filing  of  such  a  bond  might  not  have  the  effect  of  ousting 
the  purchaser  if  he  had  already  entered  into  possession. 

Gvnnan  Saringn  Hocicty  v.  Kern,  532. 
42  Ob.— 46. 
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Mortgage  Fore('ix)8Uke — Liability  fob  Use  Pending  Appbal. 

2.  The  sisniers  of  a  bond  conditioned  to  pay  any  deficiency  if  tlie  decree 
8l)ould  be  afflrmed.  and  the  value  of  the  use  and  occupation  of  the  mortgaged 
premises  until  delivery  of  i>o88e88ion,  are  liable  for  the  value  of  such  use  and 
occupation  in  addition  to  the  deficiency.  German  Saringa  Society  v.  Kern,  532. 
USUUY. 

Obligation  of  Assignee  of  Usurious  Mortgage  to  Tav. 

1.  A  grantee  of  mortgaged  property  who  has  agreed  as  part  of  the  con- 
sideration for  his  purchase  that  he  will  pay  the  mortgage  debt,  cannot  after- 
ward avoid  such  debt,  or  any  part  thereof,  on  the  ground  of  usury. 

Frost  V.  Pacific  Saringn  Co.  44  ;  Irurin  v.  Washington  Loan  Assoc.  105. 
Uatk  of  Interest  Allowable  on  Usurious  Contracts. 

2.  Where  parties  have  entered  into  an  usurious  contract  for  the  use  of 
money,  comprising  interest,  as  such,  and  other .  charges  that  constitute  the 
unlawful  element,  the  lender  should  be  allowed  on  the  final  application  of 
payments  only  the  rate  of  interest  contracted  for.  and  not  the  highest  legal 
rate.  Hubert  v.  Washington  Investment  Assoc.  71. 

VACATING  ORDERS. 

Power  to  Set  Aside  After  Adjournment  of  Term.  See  Courts,  3. 

VARIANCE,  Examples  of.  See  PLB.u>iNa,  10»  11. 

VERDICT. 

Effect  of  in  Curing  Incomplete  Pleadings.  See  Pleading,  14. 

WAIVER, 

Waiving  Objection   to   Incompetent  Testimony   by   Not  Demurring  to   the 

Pleading.  See  Trial,  1,  2. 
Waiving  Objection  to  Equity  Jurisdiction.  See  Equity,  3,  5. 

WAREHOUSEMEN. 
Right  of  Receiver  to  Collect  Warehouse  Charges. 

1.  Where  a  warrehouseman  furnished  the  owners  of  wheat  with  sacks,  and 
when  filled  they  were  hauled  to  his  warehouse  and  emptied  into  bins  for  stor- 
age until  required  by  the  owners,  when  the  sacks  would  again  be  filled,  and 
the  wheat  was  treated  at  all  times  as  being  in  sacks,  the  sacks  became  a 
part  of  the  wheat,  so  far  as  the  contract  of  bailment  was  concerned ;  and  the 
bailee  possessed  a  Hen  for  the  sacks,  so  that  a  receiver  of  his  property,  hav- 
ing authority  to  take  charge  of  the  wheat,  had  power  to  collect  the  charges 
for  storage  and  sacks.  Tohin  v.  Portland  Flouring  Co.  117. 

Necessity  of  Possession  of  I*ropertt  Pledged. 

2.  It  is  essential  to  the  validity  of  a  receipt  issued  by  a  warehouseman  as 
a  pledge  for  his  own  debt,  as  against  subsequent  bona  fide  purchasers,  that 
the  property  pledged  shall  be  really  on  hand  in  the  warehouse,  and  that 
there  shall  be  an  actual  or  symbolical  delivery  thereof.     Milliom  v.  Clow,  169. 

PRBStlMPTION   OF   FaIR   DEALING REBUTTING   EVIDENCE. 

3.  The  presumption  of  regularity  and  fair  dealing  in  private  transactions, 
created  by  Hill's  Ann.  Laws,  8  776,  subds.  1,  19,  20.  and  34,  is  overcome,  in 
the  case  of  a  warehouseman  who  has  issued  receipts  for  property  as  collateral 
security  for  his  own  debts,  by  evidence  that  on  closing  the  business  there 
was  not  enough  of  that  kind  of  property  to  satisfy  the  receipts  held  by  actual 
depositors,  and  a  lack  of  evidence  that  the  warehouseman  had  owned  any 
property  in  the  warehouse  when  he  gave  the  collateral  receipts. 

MUliom  V.  Glow,  169. 


Waters  and  Water  Courses.  707 

WASTE. 

Nonpayment  of  Taxes  by  Life-Tenant. 

The  lailure  of  a  life-tenant  to  pay  the  current  taxes,  although  the  rents 
are  sufficient  for  that  purpose,  and  nis  permitting  the  land  to  be  sold,  con- 
stitutes waste.  Abernethy  v.  Orton,  437. 

WATERS  AND  WATER  COURSES. 

Limit  of  Ripahian  Right  to  Use  Water. 

1.  Whatever  may  be  the  territorial  limitation  on  the  right  of  a  riparian 
proprietor  to  use  the  water  flowing  past  his  land,  it  does  not  extend  so  far  as 
to  authorize  an  appropriation  from  tlie  stream  of  sufficient  water  to  supply 
the  irrigation,  domestic,  culinary  and  sanitary  requirements  of  a  farm  and 
an  establishment  containing  over  a  thousand  people,  and  situated  more  than 
a  quarter  of  a  mile  from  the  stream.  Salem  MUls  Co.  v.  Lord,  82. 

Essentials  of  Appropriation. 

2.  The  vital  features  of  an  appropriation  of  water  from  a  public  stream 
are  its  diversion  from  the  natural  channel  and  its  application  to  some  useful 
purpose,  and  it  Is  immaterial  how  the  water  is  caused  to  reach  the  place  of 
application,  whether  by  a  ditch  tapping  the  stream  at  a  distant  point,  or  by 
building  up  the  banks  at  low  places,  or  by  closing  natural  outlets,  and  thereby 
retaining  the  water  in  a  solid  body  to  a  point  of  diversion  nearer  the  place 
of  use.  McCall  v.  Porter,  49. 

Il>EM. 

3.  One  who  by  dikes  or  dams  prevents  water  from  flowing  from  the  main 
stream  at  low  places  or  by  natural  channels,  confining  it  to  the  main  stream, 
and  by  this  means  conveying  it  down  to  his  land,  where  he  uses  it  for  neces- 
sary and  reasonable  irrigation,  appropriates  it.  McCall  v.  Porter,  49. 

Priorities  as  BtrrwEEN  Sitcessivb  Appro priatohs. 

4.  Appropriators  of  the  waters  of  a  stream,  whether  as  riparian  owners  or 
owners  by  diversion,  have  priority  of  right  in  their  chronological  order  of 
appropriation,  the  later  approprlator  being  limited  to  rights  not  interfering 
with  those  of  the  earlier  appropriators.  McCall  v.  Porter,  49. 

Idem. 

.'>.  The  appropriators  of  the  waters  of  a  stream  running  through  public 
land  acquire  special  property  rights  therein  according  to  the  dates  of  their 
appropriations  respectively,  whether  as  diverters  or  riparian  owners,  and 
may  Insist  that  the  waters  be  applied  accordingly.  Britt  v.  Reed,  76. 

Trioritiks  ah  Between  Seveiul  Appropriators. 

G.  As  between  some  of  several  appropriators,  the  one  showing  the  earlier 
appropriation  is  entitled  to  maintain  It  without  showing  his  rights  as  to 
other  claimants  not  parties  to  the  litigation.  McCall  v.  Porter,  49. 

Inaitoitration  of  Adverse  Use  of  Water. 

7.  A  use  of  water,  like  a  claim  to  land,  is  not  adverse  until  It  results  In 
depriving  some  one  else  of  the  beneficial  use  of  it,  and  a  prescriptive  right 
does  not  begin  until  there  is  an  Invasion  of  another's  rights.  Britt  v.  Reed,  76. 

Evidence  of  rREscRii'TiVE  T'se  of  Water. 

8.  Plaintiff's  predecessor  in  title  granted  to  the  state  as  much  water  as 
could  be  pumped  through  a  two-Inch  pipe.  The  state,  however,  laid  a  foui-lnch 
pipe,  which  was  thereafter  replaced  with  a  six-inch  one,  the  laying  of  the 
latter  being  done  without  any  attempt  at  concealment,  ooth  pipes  having 
been  laid  more  than  ten  years  prior  to  the  suit.  The  pumps  supplying  the 
pipes  were  capable  of  throwing  more  water  than  a  two-inch  pipe  could  carry, 
but  the  amount  actually  thrown  depended  on  the  speed  of  the  engines,  and 
the  only  positive  evidence  of  any  excessive  use  of  water  during  the  ten  years 
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preceding  the  suit  was  that  about  six  years  previous  some  excess  was  being 
used.  Tlie  uses  to  which  the  water  was  applied  probably  required  more  than 
the  grant  allowed,  but  were  such  that  no  definite  estimate  could  be  made 
therefrom.  No  eflTort  was  made  to  conceal  the  amount  used,  but  the  means 
of  supplying  tho  pumps  were  totally  concealed  from  ordinary  observation, 
and  as  soon  as  plaintiff  discovered  that  an  excess  was  being  used  it  promptly 
made  objections,  which  were  continued  until  it  brought  suit.  Hcld^  that  the 
evidence  did  not  show  the  notorious  user  for  ten  years  of  a  definite  excess  of 
water  necessary  to  establish  a  prescriptive  right  to  such  exceiss. 

Salem  MWh  Co.  v.  Lord,  StJ. 

Pr.RADINO   ADAT3K8E    I'RB   OF    WATEHS. 

)).  An  answer  in  which  prior  appropriation  of  the  waters  in  question  by 
defendant's  grantor  is  not  directly  alleged  is  still  sufficient,  in  the  absence 
of  a  motion  or  demurrer,  when  it  is  therein  stated  that  defendants  and  their 
grantors  had.  since  prior  to  the  obtaining  by  plaintiffs  of  any  right  to  such 
waters,  maintained  dams  along  and  upon  the  banlis  of  the  stream  for  the  pur- 
pose of  increasing  the  flow  of  water  In  tlie  main  channel,  and  bad  during 
Hucli  time  continuously  used  the  waters  thus  confined  for  irrigating  land 
owned  by  them  below  the  points  where  such  dams  had  been  maintained. 

McCall  V.  Porter,  49. 

Irrigation  and  AoRicrLTrRAL  Purposes. 

10.  A  spring  on  defendant's  land  afforded  a  continuous  stream  of  water, 
which  originally  flowed  through  a  swale,  over  his  and  plaintiff's  land.  De- 
fendant purchased  his  land  in  1802,  and  diverted  the  water  from  the  swale 
for  irrigating  purposes,  returning  the  surplus  to  the  swale.  Later,  at  the 
request  of  plaintiff's  grantor,  a  ditch  was  dug  to  conduct  such  surplus  to  a 
point  about  twenty  rods  east  of  the  west  corner  of  plaintlflT's  land,  and  since 
then  the  surplus  has  been  discharged  at  that  point.  Plaintiff  purchased  in 
18J)4,  and  dug  a  ditch  for  the  conduct  of  surplus  water  flowing  from  defend- 
ant's land  through  a  tract  of  his  land,  thereby  Irrigating  it.  The  soil  was  of 
such  character  that  when  the  flow  of  water  was  interrupted,  it  baked  and 
cracked,  so  that  when  It  was  again  turned  in  it  flowed  through  the  cracks  into 
the  swale  and  prevented  cultivation.  HeUl,  that  defendant  had  the  right  to 
use  all  the  water  from  the  spring  for  irrigating  purposes,  and  to  discharge  the 
surplus,  if  any.  at  the  i^olnt  where  the  ditch  was  dug  for  plaintiff^s  grantor, 
and  any  damage  resulting  to  plaintiff  therefrom  was  not  attributable  to 
defendant.  Burning  v.  Walz,  109. 

CONSTRrCTIOX    OF    COMPIiAINT FU)ODING    LAND. 

11.  A  fair  construction  of  the  complaint  in  this  case  Is  that  plaintiffs  admit 
the  right  of  defendant  to  discharge  the  surplus  water  from  his  irrigating 
ditches  onto  their  land,  but  seek  to  have  the  discharge  confined  to  one  point. 

Duming  v.  Walz,  100. 
Artificial  1*ond — Dangerous  Flowage. 

12.  Where,  in  a  suit  to  restrain  defendant  from  interfering  with  the  natural 
flow  of  a  stream,  the  evidence  shows  that  defendant  never  intended  to  deprive 
plaintiff  of  the  use  of  suflUclent  water  to  operate  its  piachinery.  and  that, 
when  he  discovered  that  his  interruption  of  the  flow  was  injuring  plaintiff, 
he,  in  response  to  its  request,  opened  his  dam.  on  assurance  that  the  suit 
would  be  discontinued,  and  where  it  appeared  that  he  did  not  intend  to  use 
the  water,  except  when  there  was  a  sufficient  quantity  to  supply  plain tifTs 
demand,  there  being  no  apparent  probability  that  a  recurrence  of  the  injury 
would  result,  there  was  no  error  In  dismLsslng  the  suit. 

Union  Power  Co.  v.  Lichty,  563. 
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ARTiriciAL  Water  Course — Effect  of  Agreement  as  to  Water. 

13.  Evidence  in  a  suit  for  tlie  determination  of  water  rights  examined,  and 
heid  to  show  that  on  the  construction  of  the  water  way  the  owners  through 
whose  lands  it  ran  agreed  that  the  upper  owner  was  to  use  all  water  needed 
for  irrigation  purposes,  the  surplus  only  to  belong  to  the  lower  owners ;  and 
therefore  that  the  rights  of  the  parties  were  not  to  be  determined  by«the  rules 
governing  riparian  owners  on  a  natural  stream.  Cottel  v.  Berry,  508. 

WILLS.' 

Relative  Mental  Capacity  Rrqi'ired  to  Rxeci'tb  Deeds  and  Wills. 

1.  A  greater  degree  of  mental  capacity  is  requirc'd  to  make  a  contract  or 
deed  than  to  execute  a  will.  Dean  v.  Dean,  200. 

Construction  of  Devise. 

2.  A  will  devising  certain  real  estate  to  testator's  wife,  to  have  and  hold 
"during  her  life,  or  while  she  shall  remain  unmarried,  to  pay  my  debts,  to 
support  herself,  and  to  maintain  and  educate  minor  children,  and  at  her  death 
or  marriage  the  property  to  descend  in  equal  proportions  or  shares  to  all  my 
children,"  Invests  the  wife  with  a  life  estate  only,,  without  power  of  sale. 

Winchester  v.  Hoover,  310. 
Extent  of  Testator's  Right  of  Disposition. 

3.  The  right  of  a  free  and  sound  minded  testator  to  dispose  of  his  propertv 
is  unlimited,  and  his  wishes,  as  expressed  by  will,  should  be  respected,  with- 
out reference  to  his  recognition  or  disregard  of  natural  claims  upon  his 
bounty,  or  the  Judiciousness  of  his  gift.  Holman's  Will,  345. 

Bl'RDBN    in    I*R0BATING   WILL I^NDUE    INFLUENCE. 

4.  Though  evidence  that  a  will  was  duly  executed  establishes  a  prima  facie 
cnse  entitling  the  court  to  probate  it,  the  proponent.  In  case  of  a  contest  on 
the  ground  of  fraud,  undue  influence,  etc.,  still  has  the  burden  of  proving 
that  it  was  the  free  and  voluntary  act  of  the  testator,  and  contains  his  unre- 
strained wishes  as  to  the  disposition  of  his  property.         Holman's  Will,  345. 

Sufficiency  of  Fndue  Influence. 

').  The  fraud,  undue  Influence  or  force  sufficient  to  cause  a  will  to  be  set 
aside,  must  be  such  as  overcame  the  free  volition  of  the  testator,  and  caused 
another's  purpose  to  be  enforced  through  the  will,  and  must  have  been  the 
efficient  cause,  without  which  the  instrument  would  not  have  been  made  as  it 
appears.  Such  fraud,  force  or  undue  influence  may  be  either  physical  or 
mental.  Holman'n  wm,  345. 

Unnatural  Disposition  and  Confidential  Relationship. 

6.  The  mere  fi^ct  that  a  will  makes  what  Is  termed  an  unnatural  disposi- 
tion of  the  testator's  property  does  not  create  a  presumption  that  it  was  pro- 
cured by  undue  influence :  nor  does  this  fact  in  connection  with  a  confldential 
relationship  between  the  testator  and  the  object  of  his  bounty  create  such  a 
presumption ;  but  where  these  conditions  coexist,  slight  evidence  that  the 
beneflciary  abused  the  confldence  reposed  in  him  will  invalidate  the  will. 

•  Holman'a  Will,  345. 

Evidence  of  Undue  Influence. 

7.  Evidence  examined,  and  a  flnding  that  the  execution  of  decedent's  will 
was  Induced  by  undue  influence,  is  held  not  to  be  Justified. 

Holman'9  Will,  345. 
WITNESSES. 

Limit  of  Cross-Examination. 

1.  It  Is  proper  to  prevent  a  cross-examination  from  extending  to  issues 
irrelevant  under  the  pleadings :  as,  for  example,  in  an  action  for  damages 
resulting  from  the  overflow  of  plaintiff's  land,  the  refusal  to  permit  his  cross- 
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examination  concerning  the  manner  in  which  he  irrigated  his  land,  or  whether 
he  promised  his  tenant  to  protect  him  from  water  by  a  levee,  was  not  error, 

Orosaen  v.  Oraudy,  282. 
Idem. 

2.  One  who  has  testified  merely  that  a  pulley  and  belt,  by  the  breaking  of 
which  pfhlntlflT's  intestate  was  lEilled,  had  been  running  four  years  without 
accident,  cannot,  on  cross-examination,  be  asked  whether  several  men  had  not 
been  killed  in  the  mill  In  that  time,  for  manifestly  such  a  matter  is  not  at 
all  connected  with  or  related  to  the  subject  of  the  direct  examination. 

Duntley  v.  InnMn,  334. 
Witness — Knowledge  of  Subject. 

3.  It  must  be  shown  that  a  witness  has  some  reasonably  comprehensive 
knowledge  of  the  subject  about  which  he  Is  to  testify  before  being  heard. 

Duntley  v.  Intnan,  334. 
Fees  of  Witnesses  and  Objections  Thereto.  See  Costs. 

WORDS  AND  PHRASES. 

"Appropriation." 

One  who  builds  up  the  banks  of  a  stream  at  low  points  and  closes  natural 
outlets,  thereby  preventing  the  water  from  leaving  the  natural  channel  and 
retains  the  flow  to  a  lower  point  where  he  diverts  it  to  some  beneficial  pur- 
pose, appropriates  what  he  diverts,  under  the  doctrine  of  appropriation. 

McCall  V.  Porter,  40. 

"Debt." 

In  view  of  the  provision  of  Section  1117,  Hill's  Ann.  Laws,  (B.  &  C.  Comp. 
S  1144).  that  if  a  debtor  of  an  estate  shall  take  upon  himself  the  administra- 
tion thereof,  he  shall  be  liable  for  the  amount  of  his  debt  as  for  so  much 
money  in  his  hands,  the  obligation  of  the  administrator  is  not  a  "debt"  due 
the  estate.  Modon^fs  Estate,  177.  " 

"Demand." 

A  presentation  and  an  allowance  of  a  claim  of  a  call  depositor  against  an 
insolvent  bank  is  a  "demand"  therefor,  and  from  the  time  of  the  allowance 
of  the  claim  by  the  court  the  money  is  to  be  considered  as  withheld  without 
the  owner's  consent,  so  as  to  entitle  him  to  interest. 

Baker  v.  WUliarM  Banking  Co.  213. 

"Judgment." 

An  order  allowing  certain  claims  against  an  estate  as  presented  is  not  a 
"Judgment"  on  which  Interest  will  accrue. 

Baker  v.  Williams  Banking  Co.  213. 

"Property  of  the  Estate." 

A  debt  due  an  estate  from  an  executor  or  administrator  thereof  is  not 
"property  of  the  estate"  with  which  he  is  chargeable,  but  Is  money  in  band, 
with  which  he  should  be  charged  in  his  final  settlement  before  the  court. 

Mason's  Estate,  177. 

"Waste." 

The  action  of  a  life-tenant  in  refusing  to  pay  current  taxes,  although  the 
rents  are  sufficient  for  that  purpose,  and  allowing  the  land  to  be  sold  for  such 
taxes,  constitutes  waste.  Ahernethy  v.  Orton,  437. 
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